Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


THE  LAW 


OF 


RAILROAD  FENCES 


AND 


PRIVATE  CROSSINGS 


INCLUDING 


INJURIES  TO  ANIMALS  ON  RIGHT  OF  WAY  CAUSED 

BY  NEGLIGENCE. 


BY 


w.  w.  thor;<ton. 

Author  of  Indiana  Statutory  Construcnon,  Juries  and  Instructions, 

Indiana  Annotated  Code,  Indiana  Municipal 

Law,  Lost  Wills,  Etc. 


INDIANAPOLIS  : 

THE  BOWEN-MERRILL  CO 

1S92. 


\5 


V-' 


.^^. 


STANFOj 


.>^}i--rr7zr 


Li 


•»  '.  r 


.^  J. 


Copyright,  1892,  by 

The  Bowen-Merrill  Co., 
Indianapolis,  Ind. 


PREFACE. 

There  is  probably  more  litigation  over  injuries  inflifted 
upon  stock  by  railway  companies,  caused  by  reason  of  a 
failure  to  fence  their  rights  of  way,  than  arises  from  any 
other  cause.  The  law  respecting  the  fencing  of  railroads 
is  less  than  half  a  century  old,  but  the  important  cases  in 
the  reports  on  the  subjedt  are  very  numerous,  and  few 
official  reports  of  cases  are  issued  that  do  not  contain  one 
or  more  cases  upon  the  Relative  rights  of  the  owner  of 
stock  injured  by  its  trains  and  a  railway  company. 
Treatises  on  railway  law  contain  only  a  summary  of  the 
law,  which  is  so  shortly  stated  that  it  affords  little  aid  to 
the  pradtitioner. 

The  writer  of  the  present  volume  has  endeavored  to  fur- 
nish a  work  that  will  be  of  practical  value  to  the  busy 
lawyer,  and  to  lay  before  him  the  result  of  almost  every 
case  reported  at  the  date  of  going  to  press.  No  doubt  a 
few  cases  have  escaped  him,  but  it  is  believed  that  every 
point  adjudicated  by  the  Courts  on  the  subje(5t  is  noted  in 
the  following  pages.  It  has  been  the  author's  endeavor 
to  state  enough  of  the  statute  construed  by  the  Court  to 
enable  the  practitioner  to  see  the  exadl  force  and  applica- 
tion of  the  decision ;  and  as  the  language  of  the  Court  is 
more  satisfactory  to  him  than  that  of  the  author,  quota- 
tions have  been  made  when  they  fully  expressed  the  force 
of  the  Court's  decision  upon  the  subject  discussed. 

The  adjudicated  points  are  now  so  numerous  that  they 
cover  almost,  if  not  quite,  every  possible  question  that  can 
arise  in  this  class  of  litigation  ;  and  in  this  respeft  it  is  be- 
lieved that  this  volume  will  be  found  by  thepra(5titionera 
decided  convenience. 

A  chapter  on   injuries  to  stock  on  the  right  of  way,  in- 
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flicSted  by  the  negligence  of  those  in  control  of  the  trains, 
has  been  added.  This  subjedl  is  so  intimately  connec- 
ted with  that  of  fencing  that  its  omission  would  be  a  mani- 
fest defe6t  in  the  work. 

The  subje<5l  of  private  crossings  is  also  one  intimately 
conne(5ted  with  that  of  fences,  and  to  which  ample  space 
has  been  given.  It  is  believed  that  this  8ubje(5t  has 
received  a  more  careful  consideration  than  in  anv  treatise 
on  the  subjeA  of  railway  law,  or  upon  any  of  its  minor 
divisions.  W.  W.  Thornton. 

Indianapolis,  July,  1892. 
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CHAPTER  I. 

Ths    Common   Law   Rule   Respbctino   Trespassing 

Animals. 

SiCTiON    1.  Introduction. 

2.  Common  Law  Rule  in  England. 

3.  Rule  at  Common  Law  of  Trespass  by  Unlawful  Entry. 

4.  Right  to  turn  or  pasture  stock  in  Public  Highway. 
6.  Prescription  may  change  Common  Law  Rule. 

6.  Right  of  Prescription  or  Contract  does  not  bind  third 

parties. 

7.  Obligation  to  fence  only  against  a  particular  close. 

8.  Common  Law  Rule  not  in  force. 

9.  States  following  the  Common  Law  Rule. 

10.  States  denying  that  the  Common  Law  Rule  is  in  force. 

§  I.  Introduction. — In  discussing  the  relative  rights 
of  the  owners  of  cattle  injured  by  a  locomotive  or  train  of 
cars  and  of  the  railway  company  inflicting  the  injury,  a 
clear  understanding  of  the  general  law  with  respect  to 
what  is  and  what  is  not  a  trespassing  animal,  aside  from 
any  statute,  is  essential  and  necessary.  This  is  commonly 
known  as  the  Common  Law  rule  with  respect  to  trespass- 
ing animals.  And  first,  what  is  the  rule  at  common  law  as 
understood  in  England,  its  parent  country  and  home? 

§  2.  The  Common  Lai¥   Rule  in  Eng^land— 

There  are  few  cases  on  the  subjedt  in  that  country.  The 
law  has  been  stated  by  that  eloquent  commentator  on  the 
laws  of  England,  on  this  subje6l  as  far  as  it  is  necessary  to 
elucidate  the  question  under  discussion,  as  follows :  '-A 
man  is  answerable  for  not  only  his  own  trespass,  but 
that  of  his  cattle  also  ;  for,  if  by  his  negligent  keeping  they 
stray  upon  the  land  of  another,  (and  much  more  if  he  per- 
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mits,  or  drives  them  on,)  and  they  tread  down  his  neigh- 
bor's  herbage,  or  spoil  his  corn  or  his  trees,  this  is  a  tres- 
pass for  which  the  owner  must  answer  in  damages,  and 
the  law  gives  the  party  injured  a  double  remedy  in  the 
case  ;  by  permitting  him  to  distrain  the  cattle  thus  damage 
feasant^  or  doing  damages,  till  the  owner  shall  make  him 
satisfaction  ;  or  else  by  leaving  him  to  the  common  reme- 
dy inforo  contentioso ,  by  action. "(i)  Hence  it  is,  that 
every  owner  of  stock  must  keep  them  on  his  own  premises, 
or  show  some  license  or  prescriptive  right  to  put  them  on 
or  permit  them  to  enter  on  the  lands  of  a  stranger.  In  a 
case  of  modern  date  it  was  said  :  "There  can  be  no  doubt 
that  the  general  rule  of  law  is,  that  a  man  is  t»nly  bound  to 
take  care  that  his  cattle  do  not  wander  from  his  own  land 
and  trespass  upon  the  lands  of  others.  He  is  under  no 
legal  obligation,  therefore,  to  keep  up  fences  between  ad- 
joining closes  of  which  he  is  owner  ;  and  even  where  ad- 
joining lands,  which  have  once  belonged  to  different  per- 
sons, one  of  whom  was  bound  to  repair  the  fences  between 
the  two,  afterwards  become  the  property  of  the  same  per- 
sons, the  pre-existing  obligation  to  repair  the  fences  is 
destroved  by  the  unity  of  ownershin.  And  where  the 
person  who  has  so  become  the  owner  of  the  entirety  after- 
wards parts  with  one  of  the  two  closes,  the  obligation  to 
repair  the  fences  will  not  revive  unless  express  words  be 
introduced  into  the  deed  of  conveyance  for  that  purpose."(2 ) 
An  eminent  English  writer  has  observed  "that  the 
general  rule  of  law  is,  that  I  am  bound  to  take  care  that  my 
beasts  do  not  trespass  on  the  land  of  my  neighbor,  and 
he  is  only  bound  to  take  care  that  his  cattle  do  not  wander 
from  his  land  and  trespass  on  mine.''(3) 

(1 )  3  Black.  Com.  211. 

(2^  Boyle  r.Tamlyn,  6  B.  &  C.  329,  337;  S.  C.  9  D.  &  R.430;Churc!j- 
hill  r.  Evans,  1  Taunt  529;  Tenent  v.  Goldwin  6  Mod.  311. 

(3)  Porafret  r.  Ricroft,  1  William  u.  Saunders,  p.,  322  a,  note :    This 
stHtement  of  the  law  has  been  approved  by  Jarvih,  C.  J.,in  Rickettst. 
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^  3.  The  Rule  at  Common  I^aw  of  Trespas«( 

by  IJnlairfkil  Entry. — The  rule  applicable  to  an  un- 
lawful entry  upon  another's  land,  at  Common  Law,  has 
been  stated  thus,  by  the  Supreme  Court  of  Florida  : 
'•At  the  common  law,  every  entry  upon  another's  land 
(unless  by  the  owner's  leave  or  in  some  particular  cases 
which  it  is  unnecessary  to  mention,)  was  treated  as  an 
injury  or  wrong,  for  satisfaction  of  which  an  action  of 
trespass  would  lie.  The  question  of  the  satisfaction  being 
determined  by  considering  how  far  the  offence  was  wilful 
or  indiscreet,  and  by  estimating  the  value  of  the  actual 
damages  sustained.  This  law  styled  every  unwarrantable 
entry  on  another's  soil  a  trespass  by  breaking  Tiis  close^  and 
the  writ  commanded  the  defendant  to  show  cause  Mfherefore 
he  had  broken  it.  In  the  eyes  of  the  law  every  man's 
land  was  inclosed  and  set  apart  from  his  neighbor's  either 
by  a  visible  and  material  fence  as  one  field  is  divided  from 
another  by  a  hedge,  or  by  an  ideal  invisible  boundary  ex- 
isting only  in  contemplation  of  the  law  as  when  one  man's 
land  adjoins  another's  in  the  same  field.  Every  such  entry 
or  breach  of  a  man's  close  carried  necessarily  along  with  it 
some  damage  or  other,  for,  if  no  other  special  loss  could 
be  assigned,  still  the  words  of  the  writ  itself  specified  one 
general  damage,  the  breaking  down  and  bruising  his  herb- 
age. A  man  was  moreover  answerable,  not  only  for  his 
own  trespass,  but  that  of  his  cattle  also,  for  if  by  his  neglig- 
ent keeping  they  strayed  from  the  land  of  another  (and  much 
more  if  he  permitted  it  or  drove  them  on,)  and  they  there 
trod  down  his  neighbor's  herbage  or  spoiled  his  corn  or 
trees,  this  was  a  trespass  for  which  the  owner  must  answer 
in  damages ;  and  the  law  gave  the  owner  of  the  land  in 
each  case  a  double  remedy  by  permitting  him  to  distrain  the 
cattle  thus  damage  feasant  till  their  owner  should  make  him 

East  and  West  India  Docks,  12  E.  L.  &  Eq.,  520, 524;  S.  C,  16  Jur.  1072; 
21  L.  J.  C.  P.,  201;  Fawcett  v.  York,  etc,  R.  W.  Co.,  2  E.  L.  &  Eq., 
289,  3.  C.  16  Jur.  173. 
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satisfaction,  or  else  by  leaving  him  to  the  common  remedy 
of  trespass  quare  vi  et  arfnis  clausum.^'{i)  So,  in  an 
early  Massachusetts  case,  it  was  said  :  '*  At  common  law, 
the  tenant  of  a  close  was  not  obliged  to  fence  against  an 
adjoining  close,  unless  by  force  of  prescription ;  but  he 
was,  at  his  peril,  to  keep  his  cattle  on  his  own  close,  and 
to  prevent  them  from  escaping.  And  if  they  escaped 
they  might  be  taken  on  whatever  land  they  were  found 
damage  feasant ;  or  the  owner  was  liable  to  an  a6lion  of 
trespass  by  the  party  injured.  And  where  there  was  no 
prescription,  but  the  tenant  had  made  an  agreement  to 
fence,  yet  he  could  not  be  compelled  to  fence,  and  the 
party  injured  by  the  breach  of  agreement  had  no  remedy, 
but  by  an  action  on  the  agreement.  In  the  case  of  a  pre- 
scription to  fence,  he  could  be  obliged  to  fence  by  the  writ 
of  curia  claudenda^  sued  by  the  tenant  of  the  adjoining 
close,  who  might  also  recover  damages  by  that  writ."  (2) 
To  these  many  similar  quotations  can  be  added,  but  it  is 
unnecessary ;  yet  it  may  be  said  that  if  a  man's  cattle 
escape  and  go  on  the  land  of  another,  the  owner  may 
pursue  them  for  the  purpose  of  driving  them  back  ;  and 
his  entry  will  not  be  a  trespass,  although  that  of  the  cat- 
tle was. (3)  The  owner  is  not  justified  in  entering  land 
with  cattle  because  of  the  fact  that  it  was  open  to  the 
highway.{4) 

(1)  Savannah,  etc.,  Ry.  Co.,  in  Gelger,  21  Fla.,  669;  citing  1  Black. 
Com.,  208,  211. 

(2)  Rust  V.  Low,  6  Mass.,  90;  Wells  w.  Howell,  19  Johns.  3.s5. 

(3)  2  Roll  Abr.,  565,  1.  35;  5  Comyns  Dig.  Title  Trespass.  D. 

(4)  Avery  r.  Maxwell,  4  N.  H.,36;  Tewksbury  ».  Bucklin,  7  X.  H., 
518;  Woolson  r.  Xorlhern  R.  R.  Co.,  19  Fost.,  267.  Thus  where  a  colt  es- 
caped from  a  field  onto  a  public  road,  abutting  upon  which  was  a 
vard  not  fenced  from  a  railway,  the  gate  of  which  was,  through  neg- 
lect  of  the  company's  servants,  left  open;  and  whilst  the  colt  was 
being  driven  back  to  the  field  by  the  servants  of  the  owner,  it  escaped 
Into  the  yard,  and  thence  onto  the  railway,  where  it  was  killed  by  a 
passing  train;  it  was  iield  that  the  company  was   responsible,  for 
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4  Rig^ht  to  Turn  or  Pasture  Stock  in  Pub- 
lic Hig^iilfrays. — In  an  old  authority  it  is  said,  "If  cattle, 
in  passage  on  the  highways,  eat  herbs,  or  corn  ra-pthn  et 
sparsim  against  the  will  of  the  owner,  it  will  excuse  the 
trespass."  (i)  So  in  another  old  authority  it  is  laid  down 
that  if  one  is  driving  a  beast  in  a  highway,  which  passes 
through  an  open  field  not  his  own.  and  the  beast  go  out  of 
the  highway  and  feed  in  the  field,  an  action  of  trespass 
lies  against  such  person,  for  he  might  have  prevented  it  ;(2) 
but  if  the  owner  of  the  land  were  bound  to  fence  against 
the  road,  and  bv  reason  of  the  defective  condition  of  the 
fence  the  beast  escapes  while  lawfully  passing  along  the 
highway,  it  would  be  otherwise.(3)  So  in  a  leading  Ameri- 
can case  it  is  said  :  "I  hold  it  to  be  clear  that  the  public  has 
no  other  right  but  that  of  passing  and  repassing,  and  that 
the  title  to  the  land,  and  all  the  profits  to  be  derived  from 
it,  consistently  with  and  subje6t  to  the  right  of  way,  re- 
main in  the  owner  of  the  soil.  The  owner  mav  maintain 
trespass,  for  an  injury  to  the  soil,  which  is  not  incidental 
to  the  right  of  passage  acquired  by  the  people.  (4)  The 
land  covered  by  a  highway  may  be  recovered  in  eject- 
ment, (s)  Lord  Mansfield,  in  delivering  the  opinion  of 
the  court  in  the  case  last  referred  to,  cites  with  approba- 
tion from  I  Rol.  Abr.  392,  that  the  King  has  nothing  in 
a  highway  but  a  passage  for  himself  and  his  people ;  but 
all  the  freehold  and  all  profits  belong  to  the  owners  of  the 
soil.  His  lordship  adds,  "so  do  all  the  trees  upon  it  and  the 
mines  under  it,  which  maybe  extremely  valuable  ;"  and 

driving  it  home  aloug  the  highway  was  a  lawful  use  of  such  highway. 
Midland  R.  W.  Co.  v.  Daykin,  17  C.  B.,  126;  S.  C,  25  L.  J.  C.  P.,  7a. 

(1)  5  Comyns  Dig.,  Trespass,  D.;  citing  "R.  2,  Rol.,  556,  /.  55."  See 
Bro.  Trespass,  pi.,  351,  and  22  Edw.,  IV,  8,  pi.  24. 

(2)  Bro.  Trespass  pi.  321;  2  Rol.  Abr.  656,  K.  pi.  I. 

(3)  Dovaston  t?.  Payne,  2  H.  Bl.,  527;  S.  C.  2  Smith  L.  Cas.  142, 

(4)  Citing  Lade  v.  Shepherd,  2  Str.,  1004. 

(5)  Citing  Chester  r.  Aliver,  1  Burr.  143. 
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Mr.  Justice  Foster  observes,  ''the  owner  of  the  soil  has  all 
above  and  under  ground,  except  only  a  right  of  passage 
for  the  king  and  his  people."  This  has  been  the  settled 
law,  certainly,  ever  since  the  time  of  Edward  IV.  The 
only  case  which  seemed  to  the  contrary  was  that  of  Sir 
Bronches  Wray,  (6)  mentioned  in  the  last  cited  case, 
which  Lord  Mansfield  said  was  so  loosely  remembered 
and  so  imperfectly  reported  as  to  deserve  no  regard.  The 
old  authorities  are  cited  by  Viner,  Chemin  priv,,  B.,  and 
particularly  Edward  IV.  9,  pi.  7,  where  this  was  held  to 
be  the  law  by  all  the  justices.  These* principles  hai^e  been 
recognized  in  this  court.  In  the  case  o(  Perley  v.  Chand- 
^^^j(7)  Chief  Justice  Parsons  states  the  opinion  of  the 
Court  that  "every  use  to  which  the  land  may  be  applied,  and 
all  the  profits  which  may  be  derived  from  it,  consistently 
with  the  continuance  of  the  easement,  the  owner  may  law- 
fully claim.  It  is  not  lawful,  therefore,  for  the  public  to 
put  their  cattle  into  the  highway  to  graze.  For  wherever 
one  would  justify  taking  the  property  of  another,  in  virtue 
of  a  license  or  of  a  w^ay,  he  must  plead  and  prove  that 
he  possessed  the  authority,  or  used  the  way  as  a  way,  and 
not  for  any  other  purpose.  "(8)  *'In  the  case  at  bar,  the  de- 
fendant put  his  cattle  into  the  way  to  graze,  and  not  mere- 
ly to  pass  along  the  way.  All  the  injury  which  is  neces- 
sarily done  by  passing,  all  the  involutitary  damages  done 
by  the  traveller,  must  be  borne  by  the  owner  of  the  soil.  But 
he  is  entitled  to  damages  for  the  excess."  The  Court  then 
proceeds  to  examine  whether  the  common  law  rule  has  been 


(6)  Not  reported. 

(7)  6  Mass.  452;  S.  C.  4  Am.  Dec.  159. 

(8)  The  Court  then  quotes  from  22  Edward  IV.  8,  pi.  24.,  that  if  one 
drives  a  herd  of  cattle  along  the  highway,  where  trees  or  wheat,  or 
any  other  kind  of  corn  is  growing,  and  one  of  the  beasts  take  a  parrel 
of  the  corn,  the  law  will  intend  that  a  man  cannot  govern  them  at 
all  times  as  he  should;  but  if  he  permitted  them,  or  continued  them, 
etc.,  then  it  is  otherwise. 
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changed  by  statute  and  decides  that  it  has  not.  "The  pastur- 
age never  made  any  part  of  the  inducement  or  reason  for 
laying  out  the  highways,  and,  upon  the  discontinuance  of 
a  highway,  it  never  was  doubted  that  the  soil  belonged  to 
the  former  owner  or  his  heirs,  discharged  of  the  easement. 
Upon  consideration  of  the  whole  matter,  we  are  of  the 
opinion  that  the  common  law  do6lrine  has  be,en  adopted 
in  this  commonwealth,  and  continues  unaltered  by  statute. 
The  defendant,  therefore,  cannot  justify  turning  his  cattle 
into  the  highway  for  the  purpose  of  grazing,  he  having  no 
other  right  there  but  of  passage.  The  remaining  question 
is,  whether  the  owner  of  land  adjoining  a  highway,  un- 
fenced,  may  maintain  trespass  against  one  who  had  put 
his  cattle  into  the  highway  to  graze,  because  the  cattle 
escaped  into  the  adjoining  land,  and  there  ate  the  plain- 
tifTs  grass.  And  we  are  of  the  opinion  on  the  authority 
of  the  case  of  Dovaston  v.  Payne{())  and  the  reason  and  the 
law  applicable  to  the  case,  that  such  action  may  well  be 
maintained.  In  the  case  referred  to  the  defendant  plead- 
ed that  his  cattle  being  in  the  highway,  escaped  into  the 
plaintifTs  close  for  the  want  of  sufficient  fence,  and  it  was 
held  clearly  a  bad  plea  for  the  defendant  ought  to  have  plead 
and  proved  that  they  were  passing  along  the  highway,  and 
not  otherwise.  Justice  Buller  stated  the  question,  whether 
trespass  or  not,  to  depend  on  the  fact  whether  the  defen- 
dant was  passing  or  using  the  road  as  a  highway,  or 
whether  the  cattle  were  in  the  road  as  trespassers.  This 
depends  upon  the  rule  of  the  common  law,  well  settled, 
that  a-  man  is  not  obliged  to  fence  against  any  cattle  but 
such  as  may  be  rightfully  on  the  adjoining  close.  *  *  * 
Now  the  cattle  of  the  defendant  were  not  rightfully  in  the 
highway  for  the  purpose  of  grazing.  If  they  had  escaped 
from  the  owner,  without  any  fault  on  hi§  part,  he  could 
well   have  been  justified.     But   in   such   case,   he   must 

(9)  Supra. 
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plead  that  the  beasts  were  in  his  view  and  escaped,  and 
that  he  made  fresh  pursuit. (lo)  If  a  man  will  leave  his 
lands  unfenced  against  the  highway,  he  must  submit  him- 
self to  bear  all  the  casual  damages  which  may  arise  invol- 
untarily on  the  part  of  travelers.  But  those  who  use  high- 
ways are  not  to  convert  the  right  of  passing  into  a  right 
to  take  the  herbage,  which  belongs  to  the  owner  of  the 
soil."(ii)  "But  while  it  is  unlawful  for  the  owner  of  stock 
to  turn  them  into  the  highway  to  gnize,  it  is  not  unlawful 
for  him  to  thus  turn  them  into  that  portion  of  the  highway 
which  runs  through  his  own  land,  or  onto  as  much  thereof, 
as  lays  over  his  own  premises."  "And  if  I  turn  my  horse 
into  the  highway  to  feed  on  my  own  soil,  then  I  am  bound 
to  keep  him  upon  my  own  soil  and  if  he  escapes  into  the 
part  of  the  highway  which  runs  through  the  land  of  my 
neighbor,  and  there  feed,  it  is  a  trespass  for  which  I  am 
liable,  and  a  fortiori  if  my  horse  being  thus  unlawfully 
on  my  neighbor's  soil  in  the  highway,  break  thence  into 
his  enclosure,  I  shall  be  liable,  whether  his  fence  were 
sufficient  or  not."(i2)  In  New  Hampshire  a  statute  was 
passed  requiring  all  owners  whose  lands  lay  along  the 
highway  to  put  up  a  fence  along  it,  if  they  would  recover 
damages  against  the  owner  of  certain  stock  lawfully  in 
the  highway  for  any  purpose.  *'Thus,"  it  was  said,  "it 
has  been  imagined,  that  if  I  put  my  horse  into  the  high- 
way to  graze,  where  the  soil  of  the  whole  road  is  my  free- 
hold, and  the  horse  wander  into  my  neighbor's  adjoining 
close,  through  defect  of  his  fence,  he  has  no  remedy. "(13) 
And  it  was  added  in  this  case,  "perhaps  if  all  the  inhabi- 
tants of  a  particular  neighborhood,  by  common  consent, 
permit  their  cattle  to  run  at  large  and  feed  upon  the  high- 

(10)  Fitz,  N.  B.  128.,  note  a. 

(11)  Stackpool  V.  Healy,  16  Mass.  33;  S.  C.  8  Amer.  Dec.  121, 
(12)Avery  v.  Maxwell,  4  N.  H.  36. 

(13)  Mills  V.  Stark,  4  X.  11.  512. 
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wa}^  promiscuously,  the  cattle  of  each  one  may  be  consid- 
ered as  rightfully  in  the  highway,  so  long  as  they  remain 
there  in  any  place  where  the  soil  belongs  to  any  one  of 
such  neighborhood."  In  this  case,  just  quoted  from,  it  was 
shown  that  cattle  of  A.  escaped  from'  his  close  through  a 
defective  fence  into  the  highway,  and  trom  the  highway 
into  the  close  of  B.  through  a  defective  fence.  It  was  held 
that  A.  was  liable  to  B.,  notwithstanding  the  statute ;  for 
the  cattle  were  not  lawfully  in  the  highway ;  and  it  was 
only  against  such  that  B.  was  bound  to  fence.  B's  land 
lay  on  the  opposite  side  of  the  highway  from  A's  and  this 
was  said  to  raise  the  presumption  of  law  *'that  their 
lands  respectively  extended  usque  ad  filum  vias^  so  that 
the  soil  of  one  half  the  road  belongs  to  one,  and  the  re- 
maining half  to  the  other."  '*When  his  cattle,"  said  the 
court,  '*strayed  from  his  pasture  into  the  highway,  they 
became  trespassers,  the  moment  they  passed  the  thread 
of  the  road  and  entered  the  half  of  the  way  where  the 
defendant  was  the  owner  of  the  soil.  They  cannot,  there- 
fore be  considered  as  rightfully  in  the  highway  when  they 
wandered  into  the  defendant's,  enclosure.  He  was  not 
bound  by  law  to  fence  against  them  and  whatever  might 
have  been  the  condition  of  his  fence  he  was  entitled  to 
damages.  "(14) 

§  5.  Prescription  may  Change  Common  Law 

Rule. — Prescription  may  change  or  modify  the  common 
law  rule,  and  govern  the  respective  rights  of  the  parties. ( i ) 
This  prescription  may  require  the  owner  of  land  Lo  fence 

(14)  Mills  V.  Stark,  supra.  It  has  been  doubted  whether  authority 
can  be  conferred  upon  road  supervisors  to  admit  beasts  to  run  upon 
public  highways,  Compau  v.  Konan,  39  Mich.  362;  Robinson  r.  Flint, 
etc.,  R.  R.  Co.,  79  Mich.  323;  and  a  statute  authorizing  such  use  has 
been  held  unconstitutional.  Tonawanda  R.  R.  Co.  r.  Hunger,  5 
Denio  255. 

(1)  Holliday  t.  Marsh,  3  Wend.  142;  S.  C.  20  Am.  Dec.  6,  78. 
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against  an  adjoining  owner  before  he  can  recover  for  dam- 
ages occasioned  by  his  trespassing  stock. (2)  This  prescrip- 
tive duty  in  the  damaged  party  is  not  dissimilar  from  that 
of  a  railway  company  required  to  fence  against  adjoining^ 
land  owners.  "  The  obligation,"  said  the  English  Common 
Pleas  Court,  "cast  upon  the  defendants  [a  railway  com- 
pany] here  for  the  protection  of  the  owners  and  occcupiers 
of  adjoining  land  is  co-extensive  with  a  prescriptive  lia- 
bility, but  that  would  not  extend  to  cases  of  injury  to  cattle 
trespassing  on  the  adjoining  close. "(3) 

§  6.  Right!!!  of  Pre!^cri|itioii  or  Contract  do 

not  Bind  tliird  Parties. — -But  if  an  adjoining  owner 
is  bound  either  by  prescription  or  contract  to  fence  against 
his  neighbor's  trespassing  cattle  before  he  can  recover 
damages,  such  obligation  in  no  way  affects  third  parties  or 
persons  not  connected  with  it.  Thus,  if  A's  cattle  tres- 
pass on  B's  land,  and  the  latter  is  bound  to  maintain  a 
fence,  and  they  then  pass  to  the  land  of  C,  which  adjoins 
B's,  C.  may  recover  of  A.,  even  though  C.  had  failed  to 
maintain  the  fence  he  was  bound  to  maintain  as  against 
B.(i)  They  are  not  rightfully  on  C's  premises.  "That 
they  should  be  rightfully  and  lawfully  upon  the  land,"  said 
Devens,  J.,  giving  another  illustration,  "  thS  authority  or 
consent  of  the  owner  of  the  close  is  necessary,  and  even 
if  he  is  without  remedv  for  the  injury  they  may  cause  him, 
the  owner  of  the  cattle  does  not  acquire  his  rights  as 
against  the  owner  of  adjoining  close.  If,  after  entering 
upon  his  close,  they  proceed  into  another,  adjoining 
thereto,  they  are  there  trespassing,  and  an  a(5lion  may  be 
maintained  for  such  tresoass  bv  the  owner  of  the  second 
close,  even  if  his  fence  was  insufficient,  and  if  he  was  also 

(2)  Id. 

(3)  Ricketts  v.  East  «fc  West  India  Docks,  etc.,  12  Eng.  L.  &  Eq., 
520,  i)er  Crosswell,  J. 

(])  Mills  IK  Stark,  4  X.  H.,  512. 
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bound  to  fence  as  against  the  owner  of  the  first  close. 
Being  thus  bound,  he  is  only  bound  to  fence  against  cattle 
on  the  first  close."(i)  In  the  first  illustration  given  A. 
may  recover  of  B.,  in  an  action  on  the  case,  any  damage 
he  may  sustain,  through  defects  in  B's  fence  ;(2)  and  per- 
haps in  the  last  illustration  a  like  afiion  would  lie. 

§  7.  Obligation  to  Fence  only  against  a  Par- 
ticular Close. — But  the  obligation  to  fence  against  stock 
on  certain  premises  does  not  extend  to  certain  other  prem- 
ises. Thus  an  obligation  of  A.  to  fence  his  white  acre  as 
against  B.  is  not  applicable  to  A's  black  acre,  where  the 
entry  is  dire6l  from  B's  premises.  Yet  if  A.  has  green 
acre^  adjoining  to  his  own  close  black  acre^  which  A.  ou^ht 
to  fence  against, — if  B's  cattle  go  from  his  black  acre  to  A'.s 
'Mhite  acrCj  and  thence  to  A's  green  acre^  this  is  no  trespass, 
because  A.  did  not  fence  his  wAiie  acre  against  B's  black 
acre r {I) 

§  8.  Common  Law  Rule  not  in  Force. — But  the 

rule  of  the  common  law — that  every  man  must  keep  his  stock 
on  his  own  premises,  or  show  a  prescription  or  contractual 
right  to  the  contrary — has  not  been  accepted  in  all  the  states 
ot  the  Union,  chiefly  in  the  newer  states,  where  the  right  to 
pasture  open  and  unfenced  lands  has  been  esteemed  a 
valuable  privilege.  Chiefly  among  these  is  the  State  of 
Ohio,  where  the  subjeft  in  1854,  was  elaborately  exam- 
ined by  the  Supreme  Court  of  that  State.  It  was  admitted 
that  the  common  law  was  in  force  there  and  had  been 
recognized  as  a  rule  of  decision  in  the  courts,  "  in  the  ab- 
sence of  Legislative   ena<5tment,  so  far  as  its   rules   and 

(1)  McDonald  v.  Pittsfield,  etc.  R.  R.  Co.,  115    Mass.  564. 

(2)  Mills  V.  Stark,  supra;  Rust  t;.  Low,  6  Mass.,  90. 

(3)  Rust  V.  Low,  6  Mass.,  90,  100;  citing  Jenk.  4  Cent.  Cas.  5. 
The  rule  laid  down  inFitz.  Abr.  Bar.  168,  as  taken  from  36  H.  6 
is  erroneous.  See  the  explanation  in  Rust  r.  Low. 


H 


FENCES.  S8 


principles  appeared  to  be  based  on  sound  reason,  and  ap- 
plicable to  our  condition  and  circumstances.  The  common 
law,  therefore,  has  no  force  in  Ohio,"  says  the  Court, 
•*  except  so  far  as  it  derives  authority  from  judicial  recog- 
nition in  the  pra<Stice  and  course  of  adjudication  in  our 
courts  ;  and  this  extends  no  further  than  it  illustrates  and 
explains  the  rules  of  right  and  justice  as  applicable  to  the 
circumstances  and  institution  of  the  people  of  the  State. 
Admitting  the  rule  of  the  common  law  of  England,  in  re- 
lation to  cattle  and  other  live-stock  running  at  large,  to  be 
such  as  stated,  the  question  arises  whether  it  is  applicable 
to  the  condition  and  circumstances  of  the  people  of  this 
State,  and  in  accordance  with  their  habits,  understandings 
and  necessities.  If  this  be  the  law  of  Ohio  now,  it  has 
been  so  since  the  first  settlement  of  the  State ;  and  everv 
person  who  has  allowed  his  stock  to  run  at  large  and  go 
upon  the  uninclosed  grounds  of  others,  has  been  ai  wrong 
doer,  and  liable  to  an  action  for  damages  by  every  person 
on  whose  lands  his  creatures  may  have  wandered.  What 
has  been  theadtual  situation  of  affairs,  and  the  habits,  un- 
derstandings, and  necessities  of  the  people  of  this  State 
from  its  first  settlement  up  to  the  present  period,  in  this 
respeil?  Cattle,  hogs  and  all  other  kinds  of  live-stock 
not  known  to  be  hreachy  and  unruly  or  dangerous,  have 
been  allowed  at  all  times  and  in  all  parts  of  the  State  to 
run  at  large  and  graze  on  the  ranges  of  uncultivated  and 
uninclosed  lands.  And  this  prevails  not  only  throughout 
the  country,  but  also  in  the  villages  and  cities,  except 
where  it  may  be,  to  a  limited  extent,  restrained  by  local 
municipal  ordinances.  For  many  years,  in  the  early  settled 
parts  of  the  State,  the  people  were  unable,  and  at  the 
present  time,  in  some  parts  of  the  State  they  are  yet  un- 
able, to  clear  and  inclose  more  ground  than  that  is  aAually 
needed  for  cultivation.  And  there  is  not  at  this  time  in- 
closed pasture-lands  sufficient  to  confine  the  one-half  of 
the  live-stock  in  the  State.     Even   a  statutory  enactment. 
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imposing  the  severest  criminal  punishment  for  permitting 
these  animals  to  run  at  large,  could  not  be  enforced  without 
either  slaughtering  or  driving  a  large  portion  of  them  from 
the  State.     It  has  been  the  habit  of  the  people  to  inclose 
their  grounds  for  the   purpose  of  cultivation,  and  to  fence 
against  the  animals  running  at  large.     And  it  has  been 
only  within  a  few  years,  and  only  in  the  better  improved 
parts  of  the  State,  that  uncultivated  pasture-grounds  have 
been  inclosed.     And  this  has  not  been  done  because  the 
owners  considered  themselves  required  by  law  to  confine 
their  stock  within  inclosures  but  for  their  own  convenience 
and  advantage.     So  that  it  has  been  the  general  custom 
of  the  people  of  this  State,  since  its  first  settlement  to  allow 
their  cattle,  hogs,  horses,  etc.,  to  run  at  large  and  range 
upon  uninclosed  lands  of  the  neighborhood  in  which  they 
are  kept ;  and  it  has  never  been  iinderstood  by  them  that 
they  were  tort-feasors,  and  liable  in  damages  for  letting 
their  stock  thus  run  at  large.     The  existence  or  enforce- 
ment of  such  a  law  would  have  greatly  retarded  the  set- 
tlement of  the  country,  and  have  been  against  the  policy 
of   both   the   general    and   the   State  Government.     The 
common   understanding  upon  which   the   people   of   this 
State  have  adted  since  its  first  settlement  has  been  that  the 
owner  of  land  was  obliged  to  inclose  it,  with  a  view  to  its 
cultivation  ;  that  without  a  lawful  fence  he  could  not,  as  a 
general  thing,  maintain  an  a6lion  for  a  trespass  thereon  by 
the  cattle  of  his  neighbor  running  at  large,  and  that    to 
leave  uncultivated  lands  uninclosed  was  an  implied  license 
10  cattle  and  other  stock  at  large  to  traverse  and  graze 
them.     Not   only  therefore,  was  this  alleged  rule  of  the 
common  law  inapplicable  to  the  circumstances  and  condi- 
tion of  the  people  of  this  State,  but  inconsistent  with  thu 
habits,  the  interests,  necessities  and  understandings  of  the 
•people."     The  Court  then  proceeds  to  examine  the  statutes 
of  the  State,  and  finds  in  them  an  annulment  of  the  com- 
mon law  rule:  and  declares  that  "  This  do6^rine  of  the 
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common  law  may  be  suitable  to  an  old  and  highly  culti- 
vated country,  where  all  the  lands,  except  public  highways 
and  commons  are  under  inclosure,but  it  has  no  suitable  and 
proper  application  in  Ohio.  There  is  no  law  in  Ohio,  there- 
fore, requiring  the  owner  of  cattle,  horses,  hogs  and  other 
live  stock  to  keep  them  on  his  own  land  or  within  an  in- 
closure,  and  when  he  allows  them  to  be  at  large  on  the 
range  of  uninclosed  lands,  he  cannot  be  said  to  a6t  unlaw- 
fully, or  to  be  sfuilty  of  an  omission  of  ordinary  care  in  the 
keeping  or  charge  of  his  stock,  for  by  so  doing  he  does 
nothing  more  than  that  which  has  been  customary,  and 
which  has  been  by  common  consent  done  generally  by  the 
people  since  the  first  settlement  of  the  State. "(i) 


§ 


9  States  following^  the  Common  Law  Rule. 

— The  common  law  rule,  requiring  the  owner  of  cattle  to 
restrain  them,  is  in  force  in  Delaware, (2)  Indiana, (3)  Kan- 
sas,(4)  Maine, (5)  Maryland,(6)  Massachusetts, (7)  Michi- 


(1)  Kerwhacker  v,  Cleveland,  etc.,  R.  R.  Co.,  3  Ohio  St.  172;  S.  C. 
62  Am.  Dec.  246;  3  Amer.  L.  Reg.  (O.  S.)  341.  The  doctrine  of  this 
case  was  re-examined  and  followed  in  Cincinnati,  etc.,  R.  R.  Co.  v. 
Waterson,  4  Chio  St.,  431 ;  followed  in  Cleveland,  etc.,  R.  R.  Co.  r. 
Elliott,  4  Ohio  St.,  477;  Central  Ohio  R.  R.  Co.  v.  Lawrence,  13  Ohio 
St.  69.  The  right  in  that  State  to  allow  animals  to  run  at  large  has 
been  changed  by  statute.    Sloan  ?'.  Hubbard,  34  Ohio  St.  585. 

(2)  Vandergrift  v.  Delaware,  etc.,  R.  R.  Co.  2  Houst,  (Del.)  287. 

(3)  Lafayette  etc.  R.  R.  Co.  v.  Shriner  6  Ind.,  141;  Williams  v. 
New  Albany  &  Salem  R.  R.  Co.,  5  Ind.  Ill;  Indianapolis  etc.,  R.  R. 
Co.  V.  McClure,  26  Ind.  370;  Michigan,  Southern,  etc.  R.  R.  Co.  r. 
Fisher,  27  Ind.  96;  Pittsburg  etc.  R.  R.  Co.  v,  Stuart,  71  Ind.  500. 

(4)  Union  Pacific  R.  R.  VV.  v.  Rollins,  5  Kan.,  167  (perhaps  by  statu- 
tory adoption). 

(5)  Lord  Wormwood  29  Me.  282. 

(6)  Baltimore  <fc  Ohio  R.  R.  Co.  v.  Lamborn,  12  Md.  257. 

(7)  Rust  r.  Low,  6  Mass.  90;  Eames  v.  Salem  etc.  R.  R.  Co.  98 
Mass.  500. 
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gan,(i)  Minnesota,(2)  New  Hampshire,(3)  Nevada, (4) 
New  York,(s)  Rhode  Island  .(6)  Wisconsin,(7)  and  the 
Dominion  of  Canada, (8). 

§  10  States  Denying^  that  the  Common  Ijaw 
Rule  is  in  Force.— The  following  states  deny  that  the 
common  law  rule  is  in  force  which  requires  the  owners  of 
Stock  to  restrain  them  on  his  own  land  and  prohibiting 
their  entering  on  the  unfenced  land  of  a  stranger,  viz :  Ala- 
bama, (9)  Arkansas,  (10)  California,  (11)  Connefticut  ,(12) 
Colorado,(  13)  Florida,(i4)  Georgia,  ( 15)  Illinois,(  16)  Iowa, 

(1)  Wood  V.  La  Rue,  9  Mich.  158;  Williams  v.  Michigan  Cent.  R. 
IL  Co.  a  Mich.  269;  Robinson  v.  Flint  etc.  R.  R.  Co.  79  Mich.  823.  A 
▼ote  of  the  township  that  horses  may  run  at  large  on  highways  does 
not  apply  to  railroads.  '*In  legal  contemplation,  the  railroad  is 
neither  a  public  common  nor  a  public  highway.''    Id. 

(2)  Lock  V.  St.  Paul  etc.  R.  R.  Co.  15  Minn.  350. 

(3)  Dean  v.  Sullivan,  R.  R.  Co.  2  Fost.  316. 

(4)  Walsh  17,  Virginia  etc.  R.  R.  Co  8  Nev.  110. 

(5)  Munger  9.  Tonawanda  R.  R.  Co.  4  Comst.,  349;  S.  C.  6  Denio 
255;  Corwin  v.  New  York  &  Erie  R.  R.  Co.  13  N.  Y.  42. 

(6)  Tower  v.  Providence,  etc.,  R.  R.  Co.  2  R.  I.  404. 

(7)  Lightfoot  V.  Grove  5  Heisk.473;  Stucke  v.  Milwaukee  etc.  R. 
R.  Co.  9  Wis.  202 :  McCall  v.  Chamberlain  13  Wis.  637. 

(8)  Dolrey  v.  Ontario,  etc.,  R.  R.  Co.  11  Q.  B.  (Can.)  600;  Daniels  v, 
Orand  Trunk  R.  W.  Co.  11  Ontario  App.  471  (unlawful  to  be  in  high- 
way). 

(9)  Nashville  etc.,  R.  R.  Co.  v.  Peacock,  25  Ala.  229;  Mobile  etc.,  R. 
R^Co.v.  Williams  53  Ala.  595;  Alabama  Great  Southern  R.  R.  Co  v. 
Jones,  71  Ala.  487;  Alabama  Great  Southerp  R.  R.  Co.  t;.  Mc Alpine 
71  Ala.  546. 

(10)  Little  Rock,  etc.,  R.  W.  Co.  v.  Finley,  37  Ark.  562. 

(11)  Logan  V,  Gedney,  38  Cal.  579;  Waters  t?.  Moss  12  Cal.  535. 

(12)  Campbell  v.  New  York  etc.,  R.  R.  Co.  50  Conn.  128;  Hine  v. 
Wooding,  37  Conn.  123;  Barnum  v,  Vandusen,  16  Conn^  200. 

(13)  Willard  v.  Mathesus  7  Colo.  76;  Morris  v.  Fraker  5  Colo.  425. 

(14)  Savannah  etc.,  R.  W.  Co.  v.  Geiger,  21  Fla.  669. 

(15)  Macon  etc.,  R.  R  Co.  v.  Lester  30  Geo.  911. 

(16)  Oil  V.  Rowley,  69  111.  469;  Ozburn  v.  Adams  70  111.  291 ;  D'Arcy 
V.  Miller  36  111.  102. 
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(i)  Kentucky, (2)  Mississippi,(3)  Missouri,(4)  Nebraska, 
(5)  North  Carolina,(6)  Ohio,(7)  Oregon,(8)  Pennsyl- 
vania,(9)  South  Carolina, (10)  Texas.(ii)  Virginia,(i2) 
and  West  Virginia,(i3)  and  the  territories  of  Montana 
(14)    and  Washington,(i5) 

(1)  Russell  V.  Hanley,  20  Iowa,  219;  Evans  v.  Burlington  etc.,  R. 
R.  Co.  21  la.  376;  Alger  v.  Mississippi  etc.,  R.  R.  Co.  10  la.  268. 

(2)  Louisville,  etc ,  R.  R.  Co.  v.  Simmons,  85  Ky.  151  (abrogated 
by  statute).  I  have  not  been  able  to  find  in  this  State  any  decision 
on  the  subject. 

liOiiiniaiia. 

(3)  Mobile  etc.,  R.  R.  Co.  v.  Hudson,  50  Miss.  572;  Vicksburg  etc. 
R.  R.  Co.  V.  Patton,  31  Miss.  156. 

(4)  McPheeters  v.  Hannibal  etc.,  R.  R.  Co.  45  Mo.  22;  Kaes  v.  Mis- 
souri Pacific  R.  R.  W.  Co.  6  Mo.  App.  397. 

(5)  Deianey  v.  Errickson,  10  Neb.  492;  Delaney  v.  Erickson  11 
Neb.  533. 

(6)  Farmer  v.  Wilmington,  etc.,  R.  R.  Co.  88  N.  C,  564. 

(7)  Kerwhackert?.  Cleveland,  etc.,  R.  R.  Co.  3  Ohio  St.  172;  S.  C 
Am.  Dec;  3  Amer  L.  Reg.  (O.  S)  341;  Cincinnati,  etc.,  R.  R.  Co.  v 
Waterson,  4  Ohio  St.  424. 

(8)  Campbell  v.  Bridwell  5  Ore.  311;  Moses  v.  Southern  Pacific  R. 
R.  Co.  18  Ore.  385. 

(9)  Gregg  v.  Gregg,  55  Pa.  St.  227  (by  statute  abolished);  Milligan 
V.  Wehinger,  68  Pa.  St.  235. 

(10)  Murray  v.  South  Corolina  R.  R.  Co.  10  Rich.  L.  227. 

(11)  Woodward  v.  Grifllth  2  Tex.  App.  Civ.  Cas.  360. 

(12)  Richmond  etc.  R.  R.  Co.  v,  Jones,  6  Amer.  L.  Reg.  (O.  S.)  343 

(13)  Blaine  v.  Chesapeake  &  Ohio  R.  R.  Co.9  W.Va.  252;  Baylor  t. 
Baltimore  &  Ohio  R.  R.  Co.  9  W.Va.  270. 

(14)  Smith  V,  Williams,  2  Mont.  195. 

(15)  Timm  v.  Northern  Pacific  R.  R.  Co.  3  Wash.  299. 
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m 

§  II.  Object  of  Statntes  Requiring^  Fence.— In 

considering  whether  or  not  a  statute  requiring  a  railroad 
company  to  fence  its  right  of  way,  it  is  of  importance  to 
consider  the  ruling  motive  of  the  Legislature  in  the  passage 
of  such  a  statute.  The  great  rapidity  with  which  locomo- 
tives and  trains  move  over  the  face  of  the  country  was 
found  to  be  of  imminent  danger  to  animals,  which  could 
not  appreciate  the  rate  with  which  such  locomotives  and 
trains  approached,  nor  the  effefl  of  coming  in  contaA  with 
them.  It  was  found  that  the  operation  of  such  heavy  bodies 
was  extremely  dangerous  to  domestic  animals.  So  it  was 
found  that  the  contact  with  such  animals  was  accompanied 
with  danger  to  the  locomotive  and  train,  and  to  those  on 
board.  In  many  of  the  states  the  owner  of  the  animals 
must  fence  them  in  on  his  own  premises,  or  run  a  great 

^9 
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risk,  if  he  lives  in  the  vicinity  of  a  railway,  of  their  being 
killed  or  injured  ;  for  the  railroad  company  was  not  bound 
to  fence  their  right  of  way,  even  against  an  adjoining  pro- 
prietor. And  this  was  true,  even  in  those  states  where  the 
striA  rule  of  the  common  law  was  not  in  force.  But 
where  that  rule  was  in  force,  in  addition  to  losing  his  stocky 
the  owner  ran  a  great  risk,  if  he  permitted  his  stock  to 
stray  on  the  company's  right  of  way,  of  incurring  damages 
out  of  all  proportion  to  the  benefit  he  derived  from  per- 
mitting his  stock  to  run  at  large,  by  the  collision  of  the  stock 
and  train,  resulting  in  derailing  the  latter,  and  thereby 
destroying  property  and  life.  The  Legislature,  therefore, 
had  more  than  one  obje<5t  in  view  when  they  ena£ted  a  law 
requiring  such  companies  to  fence  their  rights  of  way, 
viz :  To  proteft  the  domestic  animals,  to  relieve  their 
owner  from  danger  of  incurring  a  liability  to  the  companies 
by  their  coming  in  collision  with  moving  trains,  and  to 
protecSlthetravelingpublic  and  the  employes  of  the  road.(i) 
It  is  not,  therefore,  error  to  say  to  the  jury  that  the  objedl 
was  to  prevent  animals  going  on  the  track  and  to  secure 
their  safety  and  the  safety  of  the  passengers.(2) 

§  12  Dnty  to  Passeng^ers.— While  all  the  authorities 
are  to  the  effect  that  the  Legislature,  in  the  passage  of  such 
laws,  intended  to  afford  protection  to  the  passengers,  all 
are  not  uniform  in  holding  that  he  may  recover  damages 
if  injured  in  consequence  of  a  failure  to  fence.  In  an  Eng- 
lish case  it  is  said  that  the  railroad  company  is  not  bound 
by  statute  to  fence,  but  by  the  common  law  it  is  under  an 

(1)  Peoria,  etc.,  R.  W.  Co.  v.  Schnier,12Bradw.,(Ill.)443;  Missouri 
Pacific  R.  W.  Co.  v.  Roads.  33  Kan.,  640;  Davis  v,  Hannibal,  etc.,  R. 
W.  Co.,  19  Mo.  App.  425;  Silver  v.  Kansas  City,  etc.,  R.  R.  Co.,  78  Mo., 
528;  Lafferty  v,  Hannibal,  etc.,  R,  R.  Co.,  44  Mo.,  291;  Knight  r.  New 
York,  etc.,  R.  R.  Co.,  30  Han,  415;  Graham  v.  Delaware,  etc.,  Co.,  i& 
Hun,  386. 

(2)  Wait  v.  Bennington,  etc.,  R.  R.  Co.,  17  Atl.  Rep.,  284;  Louis- 
ville, etc.,  R.  R.  Co.  V,  Belcher,  12  S,  W.  Rep.,  195. 
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obligaticm  to  keep  up  a  sufficient  fence ;  for  if  it  is  known 
that  cattle  are  rightfully  kept  in  an  adjoining  field,  the 
jury  may  draw  the  inference  from  that  fact  that  the  com- 
pany was  not  negligent  in  putting  up  fences  to  keep  them 
and  other  cattle  off  the  line,  saying ;  ''In  this  case  the  com- 
pany were  bound  merely  to  take  reasonable  care  that  the 
cattle  did  not  stray  on  the  line.(i)  So  in  a  dictum  it  was 
said,  where  the  statute  required  the  company  to  only  fence 
against  adjoining  owners,  it  might  be  liable  for  failure  to 
fence,  even  though  the  damage  was  caused  by  stock  a- 
gainst  which  it  was  under  no  obligation  whatever  to 
fence. (2)  In  this  country  a  recovery  is  allowed  to  the 
passenger  who  is  injured  by  stock  on  the  track  occasion- 
ing a  derailing  of  the  train  ;(3)  and  even  to  the  condu6tor 
of  the  train. (4) 

§  13  Object  to  Dispense  with  Proof  of  IVegli- 

gence. — In  some  of  the  states,  particularly  the  southern 
states,  the  killing  of  stock  is  turned  into  questions  of  neg- 
ligence by  statutes.  Usually  these  statutes,  when  the 
proof  of  ownership  and  the  value  of  the  animal,  accom- 
panied by  proof  of  injury  or  killing  by  the  defendant  com- 
pany, are  made,  cast  the  presumption  of  a  negligent  kill- 
ing on  the  company  and  give  it  the  burden  of  freeing 
itself  of  the  statutory  imputation  of  negligence.  The  pol- 
icy or  object  of  such  a  statute  is  to  relieve  the  plaintiff  of 
the  necessity  of  calling  the  servants  of  the  company  as 
witnesses  on  questions  involving  their  own  negligence. 
This  is  accomplished  by  shifting  the  burden  of  proof.(5) 

(1)  Boston  V.  Northeastern  R  W.  3  L.  R.  Q.  B.,  549 :  S.  C.  37  L.  J. 
R.  B.,  268;  18  L.  T.,  796;  16  W.  R.  1124;  9  B.  &  S.,  824. 

(2)  Rae  v.  Grand  Trunk  R.  W.  Co.  14  L.  0.  Rep.  142,  note.    But  see 
Harrold  v.  Great  Western  R.  W.  14  L.  T.,  440. 

(3)  Blair  v.  Milwaukee  etc.  R.  R.  Co.  20  Wis.,  264. 

(4)  Quackenbusb  v.  Wisconsin  etc.  R.  R.  Co.  62  Wis.,  411. 

(5)  South,  etc.,  R.  R.  Co.  v.  Williams,  66  Ala.,  74. 
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In  the  ordinary  case  of  killing  it  is  manifestly  fairer  that 
the  railroad  company  be  compelled  to  assume  the  burden 
of  proving  there  was  no  negligence,  than  it  is  to  require 
the  owner  of  the  stock  to  prove  a  negligent  killing ;  for 
the  killing  often  takes  place  at  a  distance  from  the  owner 
or  any  one  else,  or  at  night  when  no  one  is  near  or  can  see, 
except  the  agents  of  the  defendant  company  who  are  cog- 
nizant of  all  the  facts,  and  usually  within  the  control  of 
the  defendant.  The  statute  is,  therefore,  manifestly  fair.{  i) 
Somewliat  in  the  same  spirit  are  all  those  statutes  which 
substitute  proof  of  the  absence  of  a  fence  for  proof  of 
negligence.!  2) 

§  14.  A  Police  Regulation.— Statutes  requiring 
railroad  companies  to  fence  their  rights  of  way  are  in  the 
nature  of  police  regulations,  and  are  authorized  by  the  police 
power  of  a  State. (3)  It  is  the  exercise  of  the  police  power 
for  the  safety  of  others  and  their  property. (4) 

§  15.  Coiiiititiitioiial.— The  first  law,  it  is  believed, 
upon  the  subjedt  of  railroad  fences  in  this  country,  was  en- 
a<5led  in  New  York ;  and  there  is  to  be  found  the  first 
decision  on  its  constitutionality.  The  Court  proceeds 
somewhat  at  length  to  discuss  the  objedl  of  the  statute  and 

(1)  M. 

(2)  Hopkins  v.  Kansas  Pacific  R.  W.  Co.  18  Kan.,  462;  Hindman  v. 
Oregon  R.  R.  Co.,  17  Ore.,  614. 

(3)  Davis  V.  Hannibal,  etc.,  R.  W.  Co.,  19  Mo.  A  pp.,  425. 

(4)  Emmons  v.  Minneapolis,  etc.,  R.  W.  C'O.,  35  Minn.  603;  S.  C.  29 
N.  W.  Rep.,  202;  Indianapolis,  etc.,  R.  R.  Co.  i?.  Townsend,  10  Ind. 
38;  Indianapolis,  etc.,  R.  R.  Co.  v.  M'Clure,  26  Ind.  370;  Indianapolis 
etc.,  R.  R.  Co.  V.  Parker,  29  Ind.  471 ;  Toledo,  etc.,  R.  R.  Co.  v.  Fowler, 
22  Ind.,  316;  New  Albany,  etc.,  R.  R.  Co.  v,  Tilton,  12  Ind.  3;  New 
Albany,  etc.,  R.  R.  Co.  v.  Maiden,  12  Ind.  10;  Indianapolis, etc.,  R.  R. 
Co.  V.  Kercheval,  16  Ind.  84;  Blair  v.  Milwaukee,  etc.,  R.  R.  Co.,  20 
Wis.  264;  Corwin  v.  New  York,  etc.,  R.  R.  Co.,  13  N.  Y.  42;  Sullivan 
V.  Oregon  R.  W.,  etc.,  Co.  v.  19  Ore.  319. 
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its  validity,  holding  it  constitutional.  In  passing  on  the 
question,  the  Court  said :  *' As  we  have  seen,  at  common 
law,  the  owner  of  catde  must  keep  them  upon  his  own 
premises ;  and  we  have  also  seen,  if  he  did  not,  they 
were  trespassers  and  he  was  guilty  of  negligence ;  and 
when  his  negligence  contributed  to  their  injury,  he  could 
not  recover  for  an  injury  on  the  ground  of  negligence  in 
the  defendant.  Were  these  principles  proper  and  suffi- 
cient when  applied  to  the  new  circumstances  and  condition 
of  things  arising  out  of  the  general  introduction  and  use 
of  railroads  in  the  country?  They  may  have  been  entirely 
satisfadlory  and  sufficiently  protected  under  the  old  order 
of  things.  But  a  new  state  of  things  has  arisen  :  a  power, 
but  recently  discovered  and  applied  to  the  uses  of  man,  has 
been  appropriated  as  a  motive  power  to  the  moving  of  large 
and  heavy  bodies  at  a  velocity  before  unknown,  acquiring 
a  momentum  and  speed  endangering  the  lives  of  all  ani- 
mals coming  in  contact  with  the  moving  mass,  whether 
locomotives  or  cars,  and  at  the  same  time  putting  in 
jeopardy  the  lives  and  limbs  of  all  those  who  are  con- 
ne<5ted  with  the  train.  The  danger  to  passengers,  as 
science  will  demonstrate  and  experience  will  show,  is 
great  and  imminent  whenever  the  locomotive  or  cars  in 
their  rapid  movement  come  in  collision  with  any  substance 
disturbing  the  regularity  of  the  motion  or  speed  acquired. 
An  ox,  cow  or  horse  upon  the  track  presents  a  substance 
sufficient,  often  to  throw  the  engine  and  cars  from  the  track, 
and  thus  cause  a  general  wreck  in  which  many  lives  are 
lost  and  limbs  broken.  To  guard  against  these  dangers 
it  is  necessary  that  all  animals  should  be  kept  from  the 
track ;  this  can  only  be  done  by  securing  the  track  by 
fences  and  cattle-guards  at  road  crossings,  or  in  some  other 
way.  Was  it  safe  to  leave  this  important  matter  to  the 
thousand  proprietors  of  lands  along  the  sides  of  the  road? 
Experience  had  shown  that  it  was  not ;  it  had  also  shown 
that  there  was  and  would  be  much  litigation  growing  out  of 
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the  killing  and  injuring  of  cattle  along  the  road,  producing 
irritation  and  exciting  angry,  and  at  times  vindi(5tive  pas- 
sions. Under  these  circumstances  the  statute  in  question 
was  ena<5led  and,  in  my  opinion,  it  changed  very  essentially 
the  law.  The  general  duty  of  ere6Hng  and  maintaining 
fences  on  the  sides  of  their  roads  is  now  imposed  upon  the 
railroad  corporations  ;  this  duty  is  to  be  performed  for  the 
public  benefit  and  security,  and  also  for  the  benefit  of  the 
owners  of  cattle  generally. "(i)  ^^  ^^  Indiana  case  it 
was  said:  *'When  power  is  granted  to  organizations  to 
prepare  ways  for  carrying  passengers  from  point  to  point, 
with  great  celerity,  but  by  the  application  of  a  propelling 
agent  of  known  danger  and  almost  irresistible  force,  it  would 
appear  but  reasonable  that  a  right  should  be  lodged  some- 
where to  maintain  over  such  organizations  a  supervisory 
control,  by  which  they  might  be  compelled  to  adopt 
approved  means,  when  discovered,  of  lessening  the  great 
danger  arising  from  the  use  of  such  agent  and  mode"  of 
conveyance.  Such  would  be  a  police  regulation  for  the- 
protection  of  the  public.  It  is  but  the  application  of  the 
principle  that  he  who  possesses  a  right  shall  exercise  it  in 
a  manner  the  least  detrimental,  injurious  or  dangerous  to 
his  neighbor.  The  penalty  under  the  regulation,  in  the 
case  at  bar,  is  the  payment  to  the  owner  of  the  value  of 
the  animal  killed.  It  is,  in  that  respe<5t,  better  calculated 
to  accomplish  the  desired  end,  than  a  fine  paid  to  the  pub- 
lic might  be.  To  the  company  it  is  the  same,  whether  the 
individual  or  the  public  should  receive  that  amount ;  but  to 
others  it  is  different ;  the  reception  by  the  owner,  of  the 
value  of  his  property,  is  intended  to  prevent  heart-burnings 
and  dispute,  and  to  check  the  outburst  of  angry  passion, 
in  a  form  that  might  be  disastrous  to  human  life,  by  the  per- 
petration  of  malicious   mischief  to  the  work  itself. "(2) 


(1)  Corwin  v.  New  York  &  Erie  R.  R.  Co.,  13  N.  Y.,  42,  (1855). 

(2)  New  Albany,  etc.,  R.  R.  Co.  v.  Tilton,  12  Ind.,  3. 
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In  many  other  states  these  laws  requiring  railroad  com- 
panies to  fence  their  tracks,  and  giving  the  owner  of  stock 
injured  by  reason  of  their  failure  to  do  so  a  right  of  action, 
have  been  unheld  and  declared  constitutional. ( i )  And  the 
faft  that  the  statute  excludes  the  defense  of  contributory 
negligence  does  not  affeA  its  validity.(2)  No  one  has  the 
right  to  insist  that  this  or  that  liability  imposed  by  the  a6t 
is  invalid. (3)  It  is  not  a  penalty  statute,  in  the  stri<ft  sense 
of  that  term  ;  for  the  liability  would  arise  by  construftion, 
upon  common  law  principles,  for  negle6l  to  fence,  even 
though  the  statute  was  silent  on  the  subject  of  penalties.  (4) 
Such  a  statute  is  not  for  the  purpose  of  determining  who 
shall  bear  the  pecuniarj'  burthen  of  buildiug  and  maintain- 
ing division  fences,  as  between  the  company  and  adjoining 
owners ;  but  is  a  police  measure  to  protedt  the  traveling 
public  and  property. (5)  A  statute  prohibiting  railroad 
employees  burning,  mutilating,  hauling  off  or  burying 
stock  killed  by  the  train  is  valid,  not  being  special  nor  dis- 

(1)  EmmoDs  v.  Minneapolis,  etc.,  R.  Co ,  35  Minn.  603 ;  S.  C.  29  N.  W. 
Rep.  202;  New  Albany,  etc.,  R.  R.  Co.  r.  Maiden,  12  Ind.  10;  Indi- 
Anapolis,  etc  ,  R.  R.  Co.  v.  Kercheval,  16  Ind.  84;  Dacres  v.  Oregon  R. 
W.  etc.,  Co.,  20  Pac.  Rep.  601 ;  Rodemacher  r.  Milwankee,  etc.,  R.  R. 
Co., 41  la.  297;  0*Bannon  v,  Louisville,  etc.,  R.  R.  Co.,  8  Bush,  34.S; 
Chicago,  etc.,R.  R.  Co.  v.  Reidy,  66  111.  43;  Ohio,  etc.,  R.  R.  Co.  t;. 
McCleland,  25  111.  140;  Gardener  r.  Smith,  7  Mich.  410;  Sullivan  v. 
Oregon,  R.  W.,  etc.,  Co.,  19  Ore.  319 ;  Madison,  etc.,  R.  R.  Co.  v.  White- 
neck,  8  Ind*  217. 

(2)  Quackenbush  v.  Wisconsin,  etc.,  R.  R.  Co.,  71  Wis.,  472;  S.  C.  37 
N.  W.  Rep.  834;  Quackenbush  v,  Wisconsin,  etc.,  R.  R.  Co.,  62  Wis. 
411;  Texas  Central  R.  W.  Co.  r.  Childress,  64  Tex.  H46;  Sullivan  v. 
Oregon,  etc^  Co.,  19  Ore.  323. 

(3)  Trice  v.  Hannibal,  etc  ,  R.  R.  Co.,  49  Mo.  438. 

(4)  Pittsburgh,  etc.,  R.  W.  Co.  v.  Methven,  21  Ohio  St.  586;  Sullivan 
r.  Oregon,  R.  W.  etc.,  Co.,  19  Ore.  323. 

(5)  Blair  v.  Milwaukee,  etc.,  R.  R.  Co.,  20  Wis.  254.  In  one  case  it 
is  said  that  a  law  requiring  fencing  must  be  a  reasonable  one.  Toledo, 
etc.,  R  W.  Co.  V,  Jacksonville,  67  111.  37;  but  who  is  to  Judge  of  its 
reasonableness?  Had  not;  the  Legislature  the  unimpeachable  right 
to  declare  what  is  or  what  is  not  reasonable? 
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criminating. ( I )  So  a  statute  dividing  the  loss  between  the 
railroad  companies  and  the  adjoining  land-owners  of  stock 
killed,  when  such  owner  has  not  received  compensation 
for  fencing  the  land  along  the  road  is  valid,  and  not  open 
to  the  objection  that  it  imposes  burdens  upon  railway 
companies  not  borne  by  individuals,  because  of  the  con- 
sideration of  the  exclusive  or  extraordinary  privileges 
granted  them. 

§  i6  Act  €on9titntional  as  to  Companies  Pre- 
viously Formed. — The  question  has  arisen  a  number 
of  times  whether  a  general  fence  law  is  constitutional,  so 
far  as  it  affects  those  railway  corporations  previously  form- 
ed and  operating  under  general  statutes.  The  almost 
unbroken  line  of  decisions  is  that  such  statutes  are  valid, 
and  that  such  companies  must  comply  with  their  terms. (2) 
Thus,  a  statute  inflicting  a  penalty  of  one  hundred  dollars 
per  month  for  neglecting  to  fence  was  held  valid  as  ap- 
plied to  railroads  unfenced  and  in  operation  at  its  pass- 
^g^(3)  But  ^^  Massachusetts  a  general  statute  requiring 
railroads  to  fence,  was  construed  to  apply  only  to  those 
thereafter  constructed,  and  not  to  one  partially  constru<ft- 
ed  at  the  passage  of  the  statute  ;(4)  and  before  the  owner 
of  the  adjoining  land  could  recover  for  fences  he  built 
along  the  line  of  the  railway,  under  the  statute,  he  must 
show  that  the  road  had  been  built  since  its  passage. (5) 
Where,  however,  the  company  put  its  road  bed  on  land, 
but  not  having  bought  any  rails  before  the  passage  of  the 
statute  and  filed  its  location  of  the  road  after  its  passage, 

(1)  Louisville,  etc.,  R  R.  Co.  v.  Belcher  12  S.  W.  Rep.  195. 

(2)  Ohio  etc.  R.  R.  Co.  r.  McClelland,  25  111.,  140;  Galena  etc.  R.  R. 
Co.  r.  Crawford,  25  III.,  529;  Wilder  r.  Maine  Central  R.  R.  Co.  66, 
Me.,  332. 

(3)  Norrie  v,  Androscoggin  R.  R.  Co.  39  Me.,  273. 

(4)  Stearns  v.  Old  Colony  etc.  R.  R.  Co.,  1  Allen,  493. 
(6)  Baxter  r.  Boston  etc.  R.  R.  Co.,  102  Mass.,  383. 
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the  company  was  held  subject  to  the  act,  and  required 
to  build  fences.(  i ) 

§  17  Constitutional  as  to  Special  Cliarter. — 

There  is  an  occasional  quaere  in  the  early  cases  whether 
a  general  or  special  statute  on  the  subject  of  railroad  fen- 
ces is  binding  upon  railroads  already  operating  under 
special  charters,  where  no  right  to  amend  such  charter  has 
been  reserved. (2)  But  such  acts  have  almost  universally 
been  held  valid,  and  roads  acfting  under  their  special 
charters  bound  thereby,  whether  the  afts  are  made  spec- 
ially applicable  in  direct  terms,  as  by  amendment  or  suppli- 
mental  aft,  or  are  generally  applicable  to  all  railroad 
companies  operating  lines  within  the  state.  Thus  in  Wis- 
consin a  clause  in  the  constitution  authorizing  the  amend- 
ing of  special  charters  was.  held  not  necessary  in  order  to 
uphold  a  general  fence  law  and  make  it  applicable  to  a 
railroad  then  afting  under  a  special  charter ;  such  a  law 
was  held  to  be  a  valid  exercise  of  the  police  law.(3)  Such 
an  ad  is  valid  which  gives  the  company  the  alternative  to 
fence  or  pay  for  the  stock  killed,  even  though  killed  without 
negligence.  A  general  law  requiring  in  general  terms 
railway  companies  to  fence  their  right  of  way  is  applicable 
to  those  operating  under  special  charters  without  words 
of  special  import  to  that  effe<Irt.(4)  Nor  can  a  state  bind 
itself  so  as  to  prevent  the  passage  thereafter  of  a  law  re- 
quiring railfoad  fences  ;  the  exercise  of  the  police  power 

(1)  Sawyer  r.  Vermont  etc.  R.  R.  Co.,  105  Mass.,  196. 

(2)  New  Albany  etc.  R.  R.  Co.  ».  McNamara,  11  Ind.,543  (1858). 

(3)  Blair  v.  Milwaukee  etc.  R.  R.  Co.,  20  Wis.,  264;  Kansas  Pacific 
R.  W.  Co.  V,  Mower,  16  Kan.,  573;  Winona  etc.  R.  R.  Co.  v.  Waldron, 
n  Minn.,  515;  Gorman  r.  Pacific  R.  R.  Co.,  26  Mo.  441. 

(4)  Atchison  etc.  R.  R.  Co.  v.  Harper,  19  Kas.,  529;  Indianapolis 
etc.,  R.  R.  Co.  r.  McClure,  26  Ind.,  370;  Jefferson ville  etc.  R.  R,  Co.  j. 
Gabbert,  26  Ind.,  431;  Suydam  v.  Moore,  8  Barb.,  358;  Waldron  v. 
Rtnaselaer,  etc.,  R.  R.  Co.,  8  Barb.,  390. 
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by  a  Legislature  cannot  be  bargained  away.(i)  By  a 
special  charter  a  railway  company  was  not  required  to 
fence  its  track  where  it  ran  through  the  Hudson  river.  A 
special  law  was  passed  requiring  all  railroads  to  fence  their 
tracks,  and  it  was  made  applicable  to  all  of  them  **so  far  as 
applicable  to  their  present  condition,  and  not  inconsistent 
with  their  present  charter.'*  It  was  held  that  this  road 
operating  under  its  special  charter  was  not  required  to 
fence  that  part  of  the  track  in  the  Hudson  river ;  and  in 
determining  whether  or  not  the  track  was  in  that  river  it 
was  held  that  the  different  channels  or  creeks  flowing 
around  intervening  islands  in  the  stream,  though  in  local 
usage,  receiving  different  names,  are  part  of  *'  the  river," 
as  much  as  the  main  channel  itself.(2) 

§  1 8  Special  Charter— Act  Requiring  Farm- 
Crossings  Constitutional— Police  Power  of  a 
State. — A  special  charter  was  granted  to  a  corporation 
to  construct  a  railroad,  in  which  nothing  was  said  con- 
cerning farm  crossings.  Subsequently  a  general  law  was 
enaded  requiring  all  railway  companies  to  construct  pro- 
per farm  crossings,  and  failing  to  do  so  on  notice,  allow- 
ing the  owner  of  the  adjacent  land  serving  the  notice  to 
build  them- and  recover  double  damages.  •  After  serving 
the  usual  notice,  an  adjoining  land  owner  proceeded  to 
build  the  crossing ;  but  before  it  was  completed  the  rail- 
way company  brought  an  a6tion  to  enjoin  him,  claiming 
that  the  general  a6l,  which  required  crossings  to  be  put 
down  was  unconstitutional.  This  claim  was  denied,  the 
court  saying :     "The  regulation  in  regard  to  fencing  rail- 

(1)  Toledo  etc.  R.  W.  Co.  v.  Jacksonville,  67  111.  36. 

(2)  Schermerhorn  v.  Hudson  R.  K.  Co.,  38  N.  Y.,  103.  If  the  pri- 
vate charter  exempts  the  railroad  from  building,  it  must  especially 
plead  and  prove  that  fact  as  a  defence.  Wbittier  v.  Chicago  etc.,  R. 
R.  Co.,  24  Minn.,  394 
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way  tracks  and  the  constni6tion  of  farm  crossings,  for 
the  use  of  adjoining  land  owners,  are  police  regulations, 
in  the  strict  sense  of  those  terms,  and  apply  with  equal 
force  to  corporations  whose  tracks  are  already  built,  as 
well  as  to  those  to  be  thereafter  constructed.  Thev  have 
reference  to  the  public  security,  both  as  to  persons  and  to 
property.  All  property  devoted  to  public  uses  takes  on  a 
nature  or  qualification  quasi  public,  and  is  for  that  reason 
held  to  be  subject  to  legislative  control  in  a  greater  or 
less  degree  and  to  which  the  more  private  property  of  the 
citizen  is  not  subject.  Rights  purely  and  exclusively  pri- 
vate, in  nowise  affeAing  others  and  in  no  way  affe6ting 
public  morals,  are  not  regarded  as  being  within  the  con- 
trol of  the  police  power ;  nor  can  mere  private  property 
be  takep  for  public  use  without  making  to  the  owner  just 
compensation ;  yet  the  law  has  always  required  the  citi- 
zen to  so  use  his  property  as  not  to  unnecessarily  injure 
another ;  and  to  compel  the  observance  of  that  rule  even 
private  property  may  be  brought  within  legislative  control 
to  that  extent.  But  where  property,  whether  belonging 
to  a  natural  person  or  a  corporation,  becomes  affedled 
with  a  public  interest  it  ceases  to  h^ Juris  privati  only. 
Where  a  party  devotes  his  property  to  a  public  use,  the 
community  at  large  acquires  such  a  qualified  interest  as 
will  subje<5t  it  to  legislative  control  for  the  common  welfare. 
Accordingly,  the  property  of  railroads  and  other  similar 
corporations  transading  business  for  and  with  the  public 
has  been  subjected  to  burdens  not  imposed  on  the  own- 
ers of  private  property  used  purely  and  exclusively  for 
private  interests.  The  distin6lion  in  this  regard  has 
been  uniformly  observed.  It  is  for  this  reason  it  has  been 
frequently  held  that  railroad  corporations,  notwithstanding 
no  such  right  had  been  reserved  in  their  charter,  may  be  re- 
quired to  fence  their  track,  to  put  in  cattle  guards,  to  place 
upon  the  engine  a  bell,  and  to  do  many  other  things  for 
the  prote<ftion  of  lives  and  property.     No  public  exigency 
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has  ever  made  it  necessary  to  impose  such  burdens  on  the 
citizen  exercising  no  fundtions  or  occupations  in  their  na- 
ture public  or  quasi puhlic.  Railroad  companies  are  public 
corporations  in  a  limited  sense,  although  the  right  of  way, 
the  road  bed,  and  the  track  thereon,  ar^  for  the  exclusive 
use  of  the  owners,  over  which  only  their  own  convey- 
ances are  propeled.  All  others  are  excluded.  The  traf- 
fic, however,  on  railways  bears  no  analogy  to  our  notions 
of  travel  on  an  ordinary  street  or  highway.  The  uses  are 
totally  different,  and  even  inconsistent.  The  one  is  exclu- 
sive in  favor  of  the  owner,  and  the  other  is  open  and  free 
to  all.  The  common  use  of  railroads  by  the  public  could 
not  be  otherwise  than  dangerous.  It  is  for  that  reason 
their  use  is  restricted  to  the  owner.  The  fact  that  railroad 
corporations  are  granted  exclusive  franchises  to  conduct 
a  business  in  its  nature  public,  must  subject  them  to  all 
reasonable  control  to  secure  the  public  safety  and  welfare. 
It  is  now  the  settled  law  that  railroad  corporations  are 
within  the  operations  of  all  reasonable  police  regulations. 
Otherwise  there  would  be  no  security  for  the  life  or  prop- 
erty of  the  citizen  residing  in  the  vicinity.  No  reason  is 
perceived  why,  upon  the  same  principle  on  which  a  rail- 
road corporation  may  be  required  to  fence  its  track  and 
construct  cattle  guards,  it  may  not  be  required  also  to  con- 
struct farm  crossings.  The  one  is  as  much  required  as 
the  other  for  the  convenience  and  safety  of  adjoining  land 
owners.  Such  corporations  are  permitted,  in  order  to 
secure  the  best  and  most  useful  road  bed,  to  make  deep 
cuts,  and  throw  up  embankments  on  the  right  of  way 
through  farms.  On  account  of  the  peculiar  constru6tion 
of  all  railways  it  is  obvious,  that  it  is  impracticable  for  the 
owner  whose  land  is  divided  by  the  track,  to  pass  from  one 
part  to  another  unless  crossings  are  provided.  Indeed, 
it  would  most  dangerous  if  persons  should  attempt  to  cross 
a  railway  track  at  a  point  where  no  provision  is  made  for 
that  purpose  ;  and  persons  are  not  permitted  to  do  so.     It 
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certainly  cannot  be  inferred  that  the  Legislature  would  ir- 
revocably grant  to  a  railroad  corporation  a  franchise  to 
constru6t  a  railway  through  farm  lands  in  such  a  manner 
as  to  cut  off  all  right  of  passage  to  and  from  the  portion 
separated  by  the  road-bed.  The  propositibn  that  a  cor- 
poration can  construA  a  railroad  from  Galena  to  Cairo 
and  cannot,  under  the  police  power  of  a  state,  be  compeled 
to  construct  *farm  crossings'  over  its  track  for  the  use  of 
the  owner  of  the  land  over  which  it  passes,  is  too  absurd 
to  be  considered  seriously.  That  would  occasion  irrepar- 
able injury  to  the  adjoining  properties,  and  would  be  in 
violation  of  the  maxim  of  the  law,  sic  uter^  iuo  ut  alienum 
nan  laedas.  The  concisions  seem  inevitable,  the  statute 
that  requires  a  railroad  corporation  to  constru6t  farm  cross- 
ings *when  and  where  the  same  may  become  necessary 
for  the  use  of  the  proprietors  of  the  land  adjoining  such 
railroads,'  as  well  as  to  fence  its  track  and  build  cattle 
guards,  is  a  reasonable  police  regulation,  and  the  enforce- 
ment of  the  duty  enjoined  by  the  statute,  violates  no  pro- 
vision of  the  constitution. "( I )  In  a  Vermont  case  it  was 
said  :  **We  conclude  then,  that  the  authority  ot  the  Legis- 
lature to  make  the  requirements  of  existing  railways  may 
be  vindicated,  i,  because  it  comes  fairly  within  the  police 
power  of  the  state  ;  2,  because  it  regards  the  division  fence 
between  adjoining  properties  ;  3, because  it  properly  con- 
cerns the  safe  mode  of  exercising  a  dangerous  occupation 
or  business ;  and  4,  because  it  is  but  a  resonable  provision 
for  the  proteftion  of  domestic  animals,  all  of  which  inter- 
ests fall  legitimately  within  the  verge  of  legislative  control, 
both  in  regard  to  natural  and  artificial  persons. "(2)  But 
where  it  was  presumable  that  damages  had  been  allowed 

(1)  Illinois  Central  R.  R.  Co.  v.  WiUenborg,  117  111.,  203;  (1886)  S. 
C.  7N.  E.  Rep.  698;  Distinguishing  Illinois  R.  R.  Co.  v.  Blooming- 
ton,  76  111.,  447,  and  C!ial<;raft  «.  Louisville,  E.  &  St.  L.  R.  R.  Co.,  113 
111.,  86. 

(2)  Thorpe  v,  Rutland,  etc.  R.  R.  Co.  27  Vt.,  148. 
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to  an  adjoining  land  owner  to  cover  the  cost  of  a  crossing 
or  the  damages  he  would  suffer  by  being  deprived  of  the 
free  access  to  his  land  that  was  cut  off,  it  was  held  that  a 
statute  requiring  all  railroads  to  put  in  farm  crossings  at 
their  own  expense  was  invalid  ;  it  being  the  taking  of 
property  without  due  process  of  law  ;  and  that  too  where 
a  reservation  of  amendment  had  been  inserted  in  the' 
special  charter  of  the  defendant.  But  the  court  said  that 
the  acfl  was  valid  as  to  all  roads  thereafter  built.(i)  A 
similar  decision  has  been  made  in  New  York  by  the  old 
Supreme  court.(2) 

§  19  <^Due  Process  of  liaw/'— Double  Talne. 

— In  Illinois  a  statute  allowing  the  recovery  of  double  the 
value  of  the  animal  killed  was  held  valid  and  not  open  to 
the  claim  that  it  violated  the  usual  constitutional  clause 
that  **no  person  shall  be  deprived  of  life,  liberty  or  pro- 
perty without  due  process  of  law."  It  was  claimed  that 
this  penalty  took  the  property  of  the  company  and  gave  it 
to  the  owner  of  the  property  destroyed  ;  that  when  he  re- 
ceived the  value  of  his  property  he  wasfullycompensated  for 
his  loss,  and  all  over  that  amount  was  taken  from  the  com- 
pany and  given  to  him  without  due  process  of  law,  and 
this  being  the  case,  the  law  to  that  extent,  was  void.  It 
was  also  claimed  that  the  a6t  was  void  because  it  gave  the 
penalty  to  an  individual  and  not  to  the  government.  Both 
these  claims  were  denied.  The  court  said  :  "The  power 
to  impose  fines,  penalties  and  forfeitures  for  a  violation  of 
or  a  non-observance  of  statutory  requirements,  is  believed 
to  be  coeval  with  the  common  law  itself.  The  power  has 
been  at  all  times  exercised  by  the  British  parliament,  and 
has  been  employed  by  the  General  and  State  governments 

(1)  Gulf,  etc.,  R  W.  Oo.t7.  Rowland,  70  Tex.  298.    The  Court  denied 
the  soundness  of  the  Illinois  and  Vermont  cases. 

(2)  Milliman  v.  Oswego,  etc.,  R.  R.  Co.,  10  Barb.  S7. 
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since  their  foundation,  as  a  means  of  enforcing  ordinances. 
The  power  was,  it  is  believed,  exercised  by  the  colonies 
before  they  became  states,  and  was  then  and  is  now,  con- 
sidered as  being  in  the  due  course  of  law.  The  exercise 
of  the  power  is  not  now,  but  was  in  general  pra6tice  at  the 
time  the  first  of  our  constitutions  of  government  were 
adopted,  and  had  been  for  centuries  before  ;  and  the  exer- 
cise of  that  power,  so  long  and  so  generally  recognized, 
has  never  been  challenged,  so  far  as  our  knowledge  ex- 
tends. We,  therefore,  regard  the  power  of  the  General 
Assembly  to  inipose  fines,  penalties  and  forfeitures  as 
undeniable,  especially  as  a  police  regulation.  And  this 
may  be  done  as  well  on  corporate  bodies  as  on  individ- 
uals. The  statute  books  of  Great  Britain  and  of  the  var- 
ious States  of  the  Union  abound  with  such  ena<5lments. 
They  give  popular  or  qui  tarn  actions  to  recover  forfeitures 
for  the  omission  or  violation  of  duty.  In  some  cases  the 
penalty  is  given  to  the  informer,  in  others  half  to  the  gov- 
ernment and  the  other  half  to  the  informer,  or  one  half  to 
the  informer  and  the  other  half  to  some  charity  or  specific 
fund.  We  are  aware  of  no  case  since  the  organization  of 
our  government.  States  or  Federal,  which  has  questioned 
the  power  of  the  Legislature  to  thus  dispose  of  a  penalty 
or  forfeiture.  All  must  concede  that  when  the  General 
Assembly  imposes  a  forfeiture,  that  body  may  dispose  of 
it  in  such  manner  as  in  their  wisdom  they  may  see  proper. 
They  may  appropriate  such  penalties  to  the  general  reve- 
nues of  the  State,  to  the  school  or  other  fund,  general  or 
local,  or  to  a  private  person.  This,  it  is  believed,  has 
never  been  questioned.  If  the  power  to  require  railroad 
companies,  as  a  police  regulation,  to  fence  their  roads  is 
constitutional — and  we  have  seen  it  is — then  it  must  follow 
that  the  General  Assembly  is  armed  with  ample  power  to 
adopt  such  means  as  will  compel  a  compliance  with  the 
requirements.  When  such  requirements  are  made  of  indi- 
viduals, they  may  unquestionably  be  enforced  by  penalties 
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or  forfeitures ;  and.no  valid  reason  is  perceived  why  the 
same  power  may  not  be  exerted  to  compel  a  compliance 
by  corporate  bodies.  If  the  forfeiture  of  a  sum  equal  to 
the  value  of  the  property  destroyed  is  a  penalty,  there 
can  be  no  question  of  the  competency  of  the  Legislature  to 
impose  it  for  a  failure  to  comply  with  the  law.  This  for- 
feiture of  a  sum  over  and  above  the  value  of  the  property 
equal  to  that  sum,  although  not  called  a  penalty  by  the 
a6l,  is,  in  all  essential  particulars,  a  penalty.  It  would 
have  been  no  more  so  had  it  been  so  named.  The  policy 
of  the  law  is  apparent.  It  is  to  protect  the  public  against 
injury  incident  to  collision  between  the  train  and  animals 
being  on  the  track; to  accomplish  this  the  companies  are 
required  to  fence  their  roads ;  and  to  compel  obedience  to 
the  requirement,  the  penalty  is  enforced  for  a  non-compli- 
ance. It  is  true  other  means  more  stringent,  or  lighter  in 
their  character,  might  have  been  adopted  ;  but  the  means 
were  in  the  choice  of  the  lawmaking  power,  "(i)  Such 
a6ls  have  been  upheld  in  other  states,  it  being  said  in  Iowa 
that  they  did  not  inflidt  a  fine  or  penalty,  but  simply  pre- 
scribed a  measure  of  damages. (2;  Such  an  a6t  is  not  in 
confli6t  with  the  clause  to  the  effect  ''  that  no  private  prop- 
erty can  be  taken  for  private  use  or  without  compensa- 
tion, unless  by  consent  of  the  owner;"  nor  the  clause  that 
*'the  General  Assembly  shall  not  pass  any  local  or  special 
law  *  *  granting  to  any  corporation  or  association  or  indi- 
vidual any  special  or  exclusive  right,  privilege  or  immu- 


(1)  Cairo,  etc.,  R.  R.  Co.  v.  Warrington,  92  111.  157.  The  Coart  dis- 
sents from  the  case  of  Atchison,  etc.,  R.  R.  Co.  v.  Baty,  6  Neb.  37,  in 
which  such  a  statute  was  held  invalid;  and  the  same  dissent  was 
entered  in  Cairo,  etc.,  R.  R.  Co.  «.  Peoples,  92  141.  97. 

(2)  Mackie  v.  Central  R.  R.  Co.,  54  la.  540;  Welsh  v.  Chicago,  etc., 
R.  R.  Co.,  53  la.  632;  Jones  t?.  Galena,  etc.  R.R.  Co.,  16  la.  6;  Meyers 
V.  Union  Trust  Co.,  82  Mo.  237;  Phillips  0.  Missouri  Pacific  R.  R.  Co.» 
86  Mo.  540;  Hamilton  v,  Missouri  Pa(ific  R.  W.  C<».,  87  Mo.  86;  Kaes 
V.  Missouri  Pacific  R.  W.  ©o.,  6  Mo.  App.  397. 
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nity."(i)  It  is  not  in  conflict  with  the  fourteenth  amend- 
ment to  the  Federal  Constitution,  granting  to  all  persons 
equal  prote6lion  of  the  laws  :(2)  nor  the  fifth ;  nor  because 
the  proceeds  of  the  judgment  do  not  go  to  the  State 
school  fund  in  accordance  with  a  state  constitution  giving 
the  clear  proceeds  of  all  penalties  and  forfeitures  to  the 
public  school  fund. (3)  So  a  statute  giving  double  the 
value  of  animals  killed  for  failure  to  post  notices  of  such 
killing  at  the  nearest  depot  within  a  designated  time  there- 
after is  valid.  (4)  If  the  a6l  allowing  double  damages  for  a 
failure  to  give  notice  is  repealed  before  judgment  is  entered, 
the  right  to  the  double  damages  is  lost,  there  being  no 
vested  right  to  any  thing  beyond  the  value  of  the  animal 
killed. (5)  To  this  array  of  cases  upholding  statutes 
allowing  double  damages,  there  is  a  single  exception  ;  and 
that  is  a  Nebraska  case,  which  has  been  several  times 
denied  as  sound.  The  Supreme  Court  of  that  State  held 
the  statute  was  invalid,  because  it  took  away  the  property  of 
a  citizen  not  convi<fted  of  a  crime ;  was  unfair  to  and 
discriminated  against  railway  companies ;  and  turned 
aside  property  and  funds  which  should  go  to  the  school 
fund  under  the  constitution,  dechiring  that  all  fines  and 
penalties  should  belong  to  that  fund.  The  statute  was  con- 
sidered a  criminal  statute  giving  to  an  individual  a  fund 
justly  belonging  to  the  schools  of  the  state.(6) 

(1)  Homes  v.  Missouri  Pacific  R.  W.  Co.,  82  Mo.  221. 

(2)  Tredway  v.  S.  C.  &  St.  P.  R.  R.  Co.,  43  la.  527;  Minneapolis,  etc. 
R.  R  V.  Beck  with,  129  (J.  S.  26. 

(3)  Skrioka  v.  Missouri  Pacific  R.  W.  Co., 7 Mo.  App.  434 :  Cammings 
V.  St.  Louis,  etc.,  R.  W.  Co.,  70  Mo.  570;  Baroett  v.  Atlantic  &  Pacific 
R.  W.  Co.,68  Mo.  56;  Humes  r.  Missouri  Pacific  R.  W.  Co.,,  82  Mo.  221. 

(4)  Bannon  v.  State,  49  Ark.  167. 

(5)  Union  Pacific  R.  W.  Co.  v.  Proctor,  20  Pac  Rep.  615  (Colo.) ; 
Denver,  etc.,  R  R.  Co.  v.  Crawford,  19  Pac.  Rep.  673. 

(6)  Atlantic,  etc.,  R.  R.  Co.  r.  Baty,  6  Neb  37;  S.  C.  6  Cent.  L.  Jr. 
148. 
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§  20.  Constitutionality  of  Statutes  Allowing 
a  Recovery  of  Attorney  Fees  ^Arbitration. — A 

statute  provided  for  the  appointment  of  a  board  to  assess 
the  damages  incurred  in  the  killing  or  injury  of  stock,  by 
the  parties,  or  either  of  them  if  the  other  should  negleft 
to  sele6t  an  appraiser  after  being  notified  to  do  so.  If 
either  party  refused  to  abide  by  the  assessment  of  the 
board,  and  brought  or  made  it  necessary  for  the  other  to 
bring  suit,  he  should  be  taxed  with  an  attorney  fee  in  the 
event  the  judgment  of  the  Court  was  not  more  favorable  to 
him  than  the  award  of  the  board.  This  statute  was  held 
invalid ;  because  it  substituted  boards  of  arbitrators  for 
the  Courts  without  the  consent  of  the  parties  ;  and  because 
the  fee  was  a  penalty  for  refusing  to  abide  by  the  assess- 
ments or  awards  of  such  boards.(i)  So  in  Michigan  a 
statute  allowing  a  recovery  of  an  attorney  fee  in  favor  of 
the  owner  of  stock  was  declared  invalid,  the  Court  saying  : 
*'  The  Legislature  cannot  make  unjust  distin<ftions  between 
classes  of  suitors  without  violating  the  spirit  of  the  consti- 
tution. Corporations  have  equal  rights  with  natural  persons 
as  far  as  their  privileges  are  concerned.  They  can  sue  and 
defend  in  all  Courts  the  same  as  a  natural  person,  and  the 
law  must  be  administered  as  to  them  with  the  same  equality 
and  justice  which  it  bestows  upon  every  suitor,  and  without 
which  the  machinery  of  the  law  becomes  the  engine  ol 
tyranny.  This  statute  proposes  to  punish  a  railroad  com- 
pany for  defending  a  suit  brought  against  it  with  a  penalty 
of  twenty-five  dollars,  if  it  fails  to  successfully  maintain 
the  defense.  The  individual  sues  for  the  loss  of  his  cow, 
and  if  it  is  shown  that  such  loss  was  occasioned  by  his  own 
negle6l,  and  through  no  fault  of  the  company,  and  he  thereby 
loses  his  suit  the  company  can  recover  only  the  ordinary 
statutory  costs  of  ten  dollars  in  Justice  Court,  but  if  he 
succeeds  because  of  the  negligence  of  the  company,  the 

(1)  St.  Louis,  etc.,  R.  W.  Co.  t?.  Williams,  49  Ark,  492. 
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plaintifT  is  permitted  to  tax  the  ten  dollars — and  an  addi- 
tional penalty  of  twenty-five  dolUars — for  it  is  nothing 
more  nor  less  than  a  penalty.  Calling  it  an  *  attorney 
fee  '  does  not  change  its  real  nature  or  effe6t.  It  is  a  pun- 
ishment to  the  company  and  a  reward  to  the  plaintiff,  and 
an  incentive  to  litigation  on  his  part.  This  inequality 
and  injustice  cannot  be  sustained  upon  any  principle 
known  to  the  law.  It  is  repugnant  to  our  form  of  gov- 
ernment and  out  of  harmony  with  the  genius  of  our  free 
institutions.  The  Legislature  cannot  give  to  one  party 
in  litigation  such  privileges  as  will  arm  him  with  special 
and  important  pecuniary  advantages  over  his  antagonist. 
*  *  *  Here  the  Legislature  has  granted  special  advan- 
tages to  one  class,  at  the  expense  and  to  the  detriment  of 
another,  and  has  undertaken  to  make  the  Courts  themselves 
the  a6tive  agents  in  this  injustice,  and  to  force  them  to  im- 
pose penalties  in  the  disguise  of  costs  upon  railroad  com- 
panies for  simply  exercising,  in  certain  cases,  the  common 
right  of  every  person  to  make  a  defense  in  the  Courts 
when  suits  are  brought  against  them.  It  was  suggested 
by  plaintifTs  counsel,  upon  the  argument,  that  the  twenty- 
five  dollars  is  not  imposed  by  statute  as  a  matter  of  dis- 
tin6tion  between  the  suitors,  but  as  a  punishment  to  the 
corporation  for  not  obeying  the  law  as  to  the  fencing  of 
its  right  of  way,  and  that,  if  the  railway  company  properly 
fenced  its  track,  and  complied  with  the  law,  it  might  then 
stand  equal  in  Courts  with  the  plaintififin  anions  of  this 
kind.  But  penalties  connot  be  prescribed  and  enforced 
in  this  way,  and,  whatever  may  have  been  the  object  or 
intent  of  the  Legislature,  the  statute  is  an  injustice  and  an 
inequality,  as  before  shown,  which  the  Courts  cannot  tol- 
erate, and  must  disregard  in  the  administration  of  the  laws. 
Besides  a  penalty  of  twenty-five  dollars  per  day  is  imposed 
upon  the  railroad  corporation  for  the  neglect  to  constru6t 
and  maintain  the  fences  required  by  the  statute.  The 
judgment  of  the   justice  is  afiiirmed  as  to  damages  and 
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costs,  excepting  as  to  the  twenty-five  dollars  attorney  fee, 
which  is  reversed  and  vacated."(i)  On  the  contrary,  in 
Kansas,  such  a  statute  was  upheld.  "While  the  law,"  says 
the  Court,  "may  be  harsh  and  rigorous,  (and  yet  its  rigor 
may  have  seemed  to  the  Legislature  as  essential  to  its 
value,  for,  if  a  claimant  for  stock  killed  was  compelled  to 
pay  his  own  attorney's  fee,  it  might  well  happen  that  in 
all  cases  the  amount  of  his  claim — such  amounts  being 
uniformly  small — would  be  consumed  by  attorney's  fees, 
and  so  leave  the  claimant  in  no  better  condition  than 
before,)  we  see  no  reason  to  hold  it  beyond  the  power  of 
the  Legislature.  It  is  no  uncommon  thing  for  the  Legis- 
lature to  provide,  in  cases  where  a  failure  to  pay  seems  to 
imply  more  than  ordinary  wrong,  that  such  failure  should 
carry  with  it  something  in  the  nature  of  a  penalty. "(2) 

§  21.  Constitutionality  of  Act  Specially  Con- 
ferring Jurisdiction  on  a  Justice  of  the  Peace. 

— A  statute  conferring  jurisdii^tion  to  any  amount  on  a 
justice  of  the  peace  and  mulcting  the  railway  company  in 
damages,  if  it  appeals  and  does  not  reduce  the  judgment 
twenty  per  cent,  was  held  void,  when  connected  with  a  law 
requiring  railroads  to  fence  their  tracks  ;  because  it  was  a 
special  a6l  concerning  the  practice  in  Courts,  which  in- 
fringed a  constitutional  provision  prohibiting  the  Legisla- 
ture passing  any  special  law,  ''regulating  the  pra6lice  in 
courts  of  justice."(3)     But  an  a6l  allowing  a  suit  to  be 

(1)  Wilder  v.  Chicago,  etc.,  R.  R.  Co.,  70  Mich.  382;  S.  C.  38  N.  W. 
Rep.  289;  14  West  Rep.  627;  Schut  v.  Chicago,  etc.,  R.  W.  Co.  70 
Mich.  433;  S.  C.  38  N.  W.  Rep.  291;  14  West.  Rep.  650;  Laflferty  r. 
Chicago,  etc.,  R.  W.  Co.,  71  Mich.  35;  S.C.  38  N.  W.  Rep.  660. 

(2)  Kansas  Pacific  R.  W.  Co.  v.  Mower,  16  Kan.  573;  Kansas  Pacific 
R,  W.  Co.  V.  Yanz,  16  Kan.  583;  Perkins  r.  St.  Louis,  etc.,  R.  R.  Co.  15 
S.  W.  Rep.  320. 

(3)  Madison,  etc.,  R.  R.  Co.,  v.  Whiteneck,  8  Tnd.  217:  Madison,  etc., 
R.  R.  Co.,  V.  Harod,  10  Ind.  2;  Indiana  Central  R.  W.  Co.  v,  Gapen,  10 
Ind.  293. 
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brought  before  a  justice  of  the  peace  for  injuries  to  ani- 
mals without  regard  to  their  value  is  not  a  special  aft 
in  conftidk  with  a  constitution  prohibiting  the  passage  of 
"  any  local  or  special  law  regulating  the  jurisdidion  of 
justices  of  the  peace. "  ( i )  The  Missouri  and  Indiana  cases 
seem^  in  principle,  to  be  in  dire6t  conflict. 

§  22.  Constitutionality  of  Special  Statutes  or 

Limitations. — A  statute  providing  a  special  limit  within 
which  an  a6lion  for  injuries  to  stock  must  be  brought  is 
valid. (2)  Where  the  constitution  of  the  State  contained 
a  provision  that  • 'corporations  may  be  formed  under  gen- 
eral laws,  but  all  such  laws  mav,  from  time  to  time,  be 
altered  or  repealed,"  it  was  held  that  the  general  assembly 
might  "change  or  remove  altogether  the  limitation  as  to 
time  for  the  construction  of  fences  by  railroad  corpora- 
tions ;"  although  the  removal  might  make  the  company  lia- 
ble where  it  had  depended  on  the  time  within  which  it 
might  fence. (3) 

§  23.  A  Statute  Imposing  an  Unconditional 

Liability  is  Toid. — ''It  is  not    every  injury,"  said  the 

Supreme  Court  of  Alabama,  "a  train  may  infliA  that  fastens 

a  liability  on  the  railroad  company.     If  a  law  were  so  to 

declare,  it   would    be   unconstitutional. "(4)      So    that  a 

statute  imposing  an  absolute  liability  without  regard  to 
any  inquiry  as  to  negligence  or  other  fault  is  void.     It  is 

not  due  process  of  law. (5)     In  such  an  instance  the  courts 

(1)  Phillips  v.  Missouri  Pacific  R.  W.  Co.,  86  Mo.  540;  Steele  t?. 
Missouri  Pacific  R.  W.  Co.,  84  Mo.  67;  Dent  v.  St.  Louis,  etc.,  R.  W. 
Co.,  83  Mo.  496. 

(2)  O'Bannor.  v.  Louisville,  etc.,  R.  R.  Co.,  8  Bush,  :-<48;  Mortimer 
V,  Louisville,  etc.,  R.  R.  Co.,  10  Bush,  485. 

(3)  Railroad  Co.  Co.  v.  Schultz,  43  Ohio  St.  270 ;  S.  C.  1  N.  E.  Rep.  324. 

(4)  Nashville,  etc.,  R.  R.  Co.  r.  Hembree,  85  Ala.  481 ;  Zeigler  tr.  S. 
&  K.  R.  R.  Co,  58  Ala.  694. 

(5)  Zeigler  V.  South,  etc.  Alabama  R.  R.  Co.,  58  Ala.  594;  Soutb^ 
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cannot  add  any  condition  to  the  statute  to  the  efteft  that  a 
fence  shall  excuse  the  railroad  company.  The  whole 
statute  is  void.(i)  These  statutes  did  hot  allow  the  -com- 
panies to  escape  liability  by  showing  that  their  lines  were 
fenced.  But  a  statute  taking  away  from  the  companies 
the  right  to  show  that  it  was  not  guilty  of  negligence  in 
injuring  an  animal  on  an  unfenced  portion  of  its  track  is 
valid,  if  the  condition  is  added  that  in  such  an  instance  it 
shall  not  be  liable  if  it  has  there  a  proper  fence.(2) 

§  24.  Talidity  of  Statutes  Providing  fbr  Ap- 
praisement.— A  statute  making  the  affidavit  of  the 
owner  of  the  injured  animal  conclusion  evidence  of  the 
negligence  of  the  company,  or  of  the  value  of  the  animal, 
is  void, — not  providing  for  a  due  process  of  law.(3)  So  an 
a(ft  is  invalid  which  provides  that  the  value  shall  be  ascer- 
tained by  appraisers  in  a  perscribed  manner ;  and  the 
amount  shall  thereafter  become  due,  and  payable, — by 
denying  the  right  of  trial  by  jury. (4) 

etc.,  R.  R.  Co.  V.  Morris,  66  Ala.  193;  Simpson  v.  Memphis,  etc.,  R.  R. 
Co.,  66  Ala.  85;  Bielenberg  v,  Montana  Union  R.  W.  Co.,  8  Mont.  271. 

(1)  Bielenberg  v,  Montana  Union  R.  W.  Co.,  Supra. 

(2)  Texas  Central  R.  W.  Co.  v.  Childress,  64  Tex.  346.  See  Sullivan 
V.  Oregon,  etc.,  Co.,  19  Ore.  319. 

(3)  Savannah,  etc.,  R.  R.  Co.  v.  Geiger,  21  Fla.  669. 

( 4-)  Dacres  v.  Oregon,  etc.,  R.  R.  Co.,  20  Pac,  Rep.  601  (Wash.  Ter.) ; 
Oregon  R.  W.  etc.,  Co.  v,  Dacres,  23  Pac.  Rep.  415. 


CHAPTER  III. 
Who  Must  Build  Fbncbs. 

Sbctiok  25.  Owner  Operating  Road  Primarily  Liable. 

26.  Foreign  Corporations. 

27.  Lessor. 

28.  Lessee. 

29.  Lessor  and  Lessee  Jointly  Liable. 

30.  Individuals  Operating  Road. 

31.  Trustee  or  Mortgagee. 

32.  Contractor  for  Construction  Liable. 

33.  Corporation  Liable  for  Contractor's  Failure  to  Build. 

34.  Receiver  of  Court  in  Possession  of  Railroad. 

35.  Unauthorized  Acts  of  Servant. 

36.  Two  Companies  Operating  Road. 

37.  Railroad  owning  only  an  Easement. 

38.  Trespassing  Company. 

§  25  Owner  Operating  Road  Primarily  Lia- 
ble. — Several  of  the  statutes  do  not  compel  the  building 
of  railroad  fences ;  but  make  the  company  liable  for  all 
stock  killed,  whether  negligent  or  not,  furnishing  it, 
however,  an  excuse  in  the  absence  of  negligence,  if  it  has 
built  a  sufficient  fence,  so  constructed  as.  to  exclude  the 
ordinary  domestic  animal.  In  such  an  instance,  of  course, 
it  is  commonplace  to  say  that  the  company  who  owns  and 
operates  the  road  must  fence  it,  if  it  would  escape  liability 
for  stock  injured  or  killed  without  negligence ;  and  the 
same  is  true  of  a  statute  which  in  dire6t  terms  requires  such 
a  company  to  fence  its  track.  In  an  a(5tion  against  a  com- 
pany for  killing  stock  by  reason  of  a  failure  to  fence,  it 
must  be  shown  that  that  particular  company  was,  at  the 
time  of  the  killing,  under  a  legal  obligation  to  fence  the 
track.  Thus,  where  it  appeared  that  the  road  where  the 
injury  was  inflicted  was  part  of  a  line  which,  when  con- 

41 
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stru6ted,  was  supposed  to  belong  rather  to  another  corpor- 
ation, company  A.,  than  the  defendant,  company  B.,  and 
that,  before  the  killing,  the  defendant,  company  B.,  had 
mortgaged  that  line  of  the  road  to  secure  certain  bonds, 
reciting  therein  that  it  had  entered  into  an  agreement  of 
consolidation  with  company  A.,  and  agreed  to  issue  the 
bonds  and  mortgages  ;  and  it  also  appeared  that  the  defen- 
dant, company  B.,  did  not  run  regular  trains  over  that 
road  until  after  the  killing ;  it  was  held  that  the  evidence 
justified  the  inference  that  the  defendant,  company  B., 
owned  and  controlled  the  road  at  the  time  of  the  killing, 
and  was  liable.  ( i )  Where,  by  statute  a  corporation  was  lia- 
ble for  stock  killed  on  its  line  at  a  point  unfenced,  whether 
it  operated  the  road,  or  the  road  was  operated  by  another" 
corporation,  it  was  held  that  evidence  showing  that  the 
animal  was  injured  on  the  track  of  a  road  known  as  the 
CincinnHti,  Hamilton  and  Indianapolis  railroad,  a  branch 
of  the  Cincinnati,  Hamilton  and  Dayton  railroad,  suffi- 
ciently indicated  that  the  former  was  a  corporation  of  that 
name,  and  presumptively  liable  for  the  injury. (2)  Where 
however,  a  statute  made  '*any  corporation,  lessee,  assignee, 
receiver  or  other  person  or  corporation,  running,  control- 
ling or  operating  any  railroad  into  or  through  "  the  State 
liable  for  stock  killed  because  of  the  absence  of  a  fence,  it 
was  held  that  a  complaint  charging  that  the  train  which 
inflicted  the  injury  was  at  the  time  *'run  and  controlled  by 
said  defendant,  or  some  lessee  thereof,  or  other  person 
unknown  to  the  plaintiflT,"  was  insufficient,  because  of 
its  failure  to  definitely  charge  that  the  defendant  caused  the 
injury.  *'It  was  not  the  intention,"  said  the  Court,  "to 
make  railroad  companies  liable  for  the  a6ts  of  parties  who, 
without  their  authority  or  consent,  take  possession  of  their 
roads  and  run  and  operate  them.  *  *  *  It  is  alleged  in  the 

(1)  Louisville,  etc.,  R.  W.  Co.  r.  Meadows,  87  Ind.  441. 

(2)  Cincinnati,  Hamilton  Sc  Indianapolis,  etc.,  R.  R.  Co.  v,  McDou- 
gall,  108  Ind.  179. 
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complaint  that  either  the  appellant,  some  lessee  of  its  road, 
or  some  person  unknown  to  the  appellees,  run  the  locomo- 
tives and  cars  against  their  property,  to  their  damage. 
But  which  of  these  parties  run  the  locomotive  and  cars  and 
did  the  wrong — whether  it  was  the  appellant,  the  lessee  of 
the  road,  or  the  unknown  party,  is  not  averred.  It  follows 
that  there  is  no  allegation  in  the  complaint  that  the  appellant, 
or  any  one  for  whose  atts  it  is  responsible,  did  any  wrong 
to  the  appellees.  Such  an  averment  is  essential  to 
appellees'  claim.  The  very  essence  of  their  right  to  re- 
cover is,  that  the  appellant,  or  some  one  for  whose  adts  it 
is  liable,  caused  the  injuries  of  which  they  complain.  This 
should  have  been  averred  directly  and  positively.  It  is 
said  that  the  roads,  or  the  persons  unknown,  etc.,  should 
be  regarded  as  surplusage,  and  that  they  might  have 
been  stricken  out  on  motion.  As  well  might  the  Court 
strike  out  the  statement  that  the  locomotive  was  at  the 
the  time  run  by  the  appellant  or  by  some  lessee  of  the 
road,  leaving  the  simple  allegation  that  the  locomotive  was 
at  the  time  run  and  controlled  by  some  person  unknown. 
We  do  not  think  that  the  phrase  '  by  some  person  un- 
known to  the  plaintiff'  can  be  regarded  as  surplusage. 
Thus  to  regard  it,  would  be  to  give  an  entirely  new  mean- 
ing to  the  complaint.  We  also  think  that  this  defedt  in  the 
complaint  can  be  reached  by  demurrer.  The  alternative 
averments  neutralize  each  other,  so  that  there  is,  in 
effect,  an  absence  of  any  allegation  that  the  appellant  had 
in  any  way  injured  the  property  of  the  appellees. "(i) 

§  26.  Foreign  Corporations.— Where  a  statute 
declared  liable  any  corporation  "running,  controlling,  or 
operating  any  railroad  into  or  through  "  the  State,  it  was 
held  that  it  was  immaterial  where  the  '•  local  habitation  " 
of  the  road  was,  for  it  was  liable  if  it  controlled  or  operated 

(1)  Wabash,  etc.,  R.  Co.  v.  Hooker,  90  Ind.  581. 


44  FENCES.  §    27 

a  road  within  the  State  which  inflicted  the  injury.(i)  So 
where  another  statute  required  **  every  corporation  whose 
line  is  open  for  use,"  etc.,  to  '*  ereft  and  maintain  fences 
on  the  sides  of  their  roads,"  it  was  said  that  foreign  cor- 
porations must  fence  their  roads.  **So  far  as  the  railroad 
was  within  the  State  it  was  subjedl  to  the  control  of  the 
Legislature,"  said  the  Court.  "It  was  just  as  important 
that  this  road  should  be  fenced  as  that  the  other  road  owned 
by  domestic  corporations  should  be.  The  policy  extends 
to  all  railroads  within  the  State,  and  they  are  plainly  com- 
prehended within  its  language.  The  seftion  applies  to 
all  railroads  open  or  to  be  opened  for  use. "(2) 

§  27.  licssors. — If  a  company  lease  its  railway  it  is  still 
liable  to  keep  its  track  fenced,  often  by  force  of  an  express 
statute,  but  upon  general  grounds  it  is  liable  for  all 
stock  killed  or  injured  bj'-  the  lessee  by  reason  of  the  ab- 
sence of  a  fence.  No  statute  in  such  an  instance  is  nec- 
essary, in  60  nomine^  to  render  the  lessor  liable.  For  if 
the  lessor  is  not  liable  in  such  an  instance,  a  long  lease,  as 
for  ninety-nine  years,  would  enable  it  to  escape  the 
liability  to  fence,  and  constantly  expose  the  public  to 
dangers.  The  policy  of  the  statute  would  be  averted. (3) 
The  lessor  must  fence,  even  thous^h  the  lessee  has  full  con- 
trol  and  possession  of  the  road  bed. (4)  The  lessor  is  lia- 
ble for  all  stock  killed  bv  the  lessee  bv  reason  of  the 
absence  of  a  fence,  on  the  ground  that  the  lessee  is  the 
agent  of  the  lessor. (5)     Where  a  statute  made  it  "  the  duty 

(1)  Pittsburgh,  etc.,  R.  R.  Co.  v.  Hunt,  71  Ind.  229. 

(2)  Purdy  r.  New  York  etc.,  R.  R.  Co.,  61  N.  Y  353. 

(3)  Nelson  v.  Vermont,  etc.,  R.  R.  Co.,  26  Vt.  717. 

(4)  Ditchett  v.  Spuyten  Duyvil,  etc.,  R.  R.  Co.,  67  N.  Y.  425. 

(5)  Bay  City,  etc.,  R.  R.  Co.  r.  Austin,  21  Mich.  390;  Continental 
Improvement  Co.  v.  Ives,  30 Mich.  448;  Toledo,  etc.  R.  W.  Co.  v.  Rum- 
bold,  40  111.  143;  Whitney  r.  Atlantic,  etc.  R.R.  Co.,  44  Me.  362;  Wy- 
man  p.  Penobscott,  etc.  R.  R.  Co.,  46  Me.  162. 
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of /^^  railroad  company  to  make  and  maintain  good  and 
sufficient  fences  on  either  or  both  sides  of  their  property, 
and  in  case  any  company  "  did  *'  not  make  and  maintain 
such  fence,  if  their  engine  or  cars  "  killed  or  maimed,  or 
destroyed  any  cattle,  the  company  was  liable :  it  was  held 
that  a  lessor  must  fence.  **This  language,"  said  the 
Court,  **  imposes  the  duty  to  fence  upon  the  company 
which  constructs  and  owns  the  road.  No  such  duty  is  im- 
posed upon  the  lessee  of  the  road."  To  hold  otherwise, 
the  Court  added,  would  render  the  statute  a  dead  letter.(i) 
So  in  Missouri  it  was  said :  ''A  railway  company  cannot, 
by  a  lease,  without  the  consent  of  the  State,  escape  re- 
sponsibility for  the  ails  of  a  lessee  and  thus  shift  the  bur- 
den and  responsibilities  it  took  upon  itself  by  accepting  a 
charter  at  the  hands  of  the  State,  or  by  organizing  under 
the  general  law. "(2)  This  is  in  harmony  with  an  Illinois 
decision,  that  if  a  railway  company  permits  others  to 
operate  its  road  it  is  liable. (3)  So  the  owner  of  the  road 
is  liable  for  loss  of  crons  caused  by  reason  of  defective 
cattle  guards,  although  the  lessee  has  exclusive  possession 
of  the  track.  Such  owner  is  bound  to  discharge  all  its 
statutory  duties, (4)  and  this  is  true,  even  though  the 
road  is  operated  by,  and  in  charge  of  a  receiver  at  the 
time  the  stock  is  killed,  and  it  is  a  train  under  his  control 
that  did  the  injury,  although  the  statute  only  by  express 
words  declares  that  it  should  be  liable  for  damages  caused 
by  its  own  and  its  lessee's  train. (5) 

§  28.  liessee* — By  force  of  the  express  words  of  the 
statute  any  company  **  operating  or  running  any  railroad" 

(1)  Fontaine  v.  Southern  Pacific  R.  R.  Co..  53  Cal.  654. 

(2)  Brown  v,  Hannibal,  etc.,  R.  R.  Co.  27  Mo.  App.  394. 

(3)  East  St.  Louis,  etc.,  R.  R.  Co.  v.  Gerbep,  82  111.  632 ;  Ft.  Wayne 
etc.,  R.  R.  Co.  r.  Hinebaugh,  43  Ind.  354. 

(4)  St  Louis,  etc.,  R.  R.  Co.  r.  Curl  28  Kan.  622. 

(5)  Kansas  Pacific  R.  Co.  v.  Wood,  24  Kan.  619. 
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is  liable,  even  though  only  a  lessee.(i)  This  is  especially 
so  if  it  is  in  complete  control. (2)  In  Wisconsin  it  was 
said  of  the  lessee :  "  He  takes  the  road,  if  at  all,  subje^St 
to  the  duty  imposed  on  the  company  for  the  benefit  and 
prote6lion  of  the  public.  There  would  be  no  safety  in  any 
other  rule. "(3)  In  Missouri  it  is  said  that  the  lessee  is 
liable  because  it  is  a  '•  corporation  running  or  operating  " 
a  railroad  within  the  State. (4)  So  a  lessee  must  put  in 
cattle  guards  if  necessary  to  preserve  crops,  or  pay  for 
their  loss. (5)  A  statute  of  Indiana  rendered  any  lessee 
•'running  or  controlling  any  railroad,  in  the  corporate 
name  of  such  company'"''  liable  "for  stock  killed  or  injured 
by  the  locomotives,  cars,  or  other  carriages  of  such  com- 
pany." Another  section  provided  that  the  owner  of  the 
stock  killed  by  the  locomotives,  etc.,  "used  on  any  rail- 
road in,  running  into  or.  through  the  State,  whether  the 
same  may  be  or  may  have  been  run  and  controlled  by  the 
company^  or  by  the  lessee^''  could  bring  an  a6lion  therefor, 
before  any  Justice  of  the  Peace  of  the  county  where  the 
stock  was  killed  by  serving  a  notice  ^'  oxi\}^^  railroad  com.-- 
pany^''  such  notice  being  the  service  "  of  a  summons  by  copy 
on  any  conductor  of  any  train  passing  into  or  through  said 
county."  If  the  aftion  was  brought  in  a  higher  Court  sum- 
mons was  to  be  served  ^^on  the  railroad  company  defen^ 
danf  in  the  same  manner,  using  the  exa<ft  language  just 

(1)  East  St.  Louis,  etc.,  R.  W.  Co.  v.  Gerber,  82  III.  632;  Goald  9. 
Bangor,  etc.,  R.  R.  Co.,  19  Atl.  Rep.  84 ;  Fontaine  v.  Southern  Pacific  R. 
W.  Co.,  54  Cal.  645;  Bay  City,  etc.,  R.  R.  Co.  t?.  Austin,  21  Mich.  390; 
Pittsburgh,  etc.,  R.  R.  Co.  r.  Hunt,  71  Ind.  229;  Missouri  &  Pacific  R. 
W.  Co.  V,  Ricketts,  26  Pac.  Rep.  50. 

(2)  Ditchett  tj.  Spuyten  Duyvil,  etc.,  R.  R.  Co.,  67  N.  Y.  425;  re- 
versing, 5  Hun.  165;  Gould  v,  Bangor,  etc.,  R.  R.  Co.,  19  Atl.  Rep.  84. 

(3)  McCalU.  Chamberlain,  13  Wis.  637;  Oregon  R.  W.,  etc.,;Co.  v. 
Daores,  23  Pac.  Rep.  415;  Cook  u.  Milwaukee,  etc.,  R.  R.  Co.,  36  Wis.  45. 

(4)  Farley  v.  St.  Louis,  etc,  R.  W.  Co.,  72  Mo.  338. 

(5)  Missouri  Pacific  R.  R.  v.  Morrow,  32  Kan.  217. 
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above  quoted.  Another  section  provided  that  "  the  acftion 
may,  in  all  cases  contemplated  by  this  act^  be  brought 
against  the  railroad  or  defendant,  whether  the  same  is  or 
was  being  run  by  the  company  or  by  a  lessee,  assignee, 
receiver  or  other  person  in  the  name  of  such  company." 
Other  se<5lions  provided  for  the  colle<Stion  of  the  jndgment 
rendered  at  any  time,  when  notice  of  the  motion  had 
been  served  on  the  railroad  company  defendant,  requiring 
any  of  its  conductors  to  pay  the  claim  ;  and  especially  pro- 
vided that  the  aft  should  "not  apply  to  any  railroad 
securely  fenced  in,  and  such  fence  properly  maintained  by 
such  company,  lessee,  assignee,  receiver,  or  other  person 
running  the  same.*'  In  construing  this  statute,  the  Su- 
preme Court  of  the  State  said  that  the  owner  of  stock 
killed  "  could  not  under  the  statute  render  liable  any  lessee 
except  one  running  the  road  in  the  corportae  name  of  that 
company,"  although  the  latter  was  diredlly  liable.  And 
while  it  was  not  necessary  for  the  plaintift'  in  an  aftion 
against  the  company  owning  the  railroad  to  allege  that  it 
was  running  the  road  in  its  corporate  name,  or  how,  or  by 
whom,  or  in  what  name  it  was  run,  in  order  to  render  it  lia- 
ble to  the  judgment  obtained  against  any  lessee  running  the 
road  in  the  corporate  name  of  such  company  ;(i)  yet  it  was 
essential  in  an  aftion  against  the  assignee,  etc.,  to  allege  that 
the  defendant,if  it  was  not  shown  that  it  owned  the  road,was 
running  or  controlling  the  road  in  the  corporate  name  of 
the  company  owning  it,  or  the  complaint  would  be  bad. (2) 
'*A  suit  would  not  lie,  under  the  statute,  against  a  railroad 
company  not  owning  the  railroad,  and  not  running  in  the 
corporate  name  of  the  company  that  owned  it,  but  running 
it  in  its  own  name.  "(3)     A  subsequent  statute  however  pro- 

(1)  Pittsburg,  etc.,  R.  W.  Co.  v.  Hunt,  71  Ind.  229. 

(2)  Cincinnati,  etc.,  R.  R.  Co.  r.  Paskins,  36  Ind.  380;  Jefferson- 
ville,  etc.,  R.  R.  Co.  v.  Downey,  61  Ind.  287. 

(3)  Cincinnati,  etc.,  R.  R.  Co.  r.  Leviston,  97  Ind.  488;  Pittsburg* 
etc.,  R.  R.  Co.  V.  Bolner,  57  Ind.  572;  Cincinnati,  etc.,  R.  R.  Co.  v.  Bun- 
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vided,  as  an  amendment,  that '* any  railroad  corporation, 
lessee,  assignee,  receiver,  and  any  other  person  f»r  corpora- 
tion, running,  controlling,  or  operating  any  railroad  into  or 
through  the  State  "  should  '•  be  liable,  jointly  or  severally, 
for  stock  killed  or  injured  by  the  locomotive,  cars,  or  other 
carriages  run  on  such  road,  in  the  name  in  which  the  road 
was  run  or  operated  at  the  time  ;  to  the  extent  and  accord- 
ing to  the  provisions  of  this  aft ;  and  the  bills  of  lading 
usually  issued  at  any  railroad  station  in  the  county  in  which 
such  stock  was  killed  or  injured  "  should  '*  h^  -prima facte 
evidence  as  to  the  chara6ler  or  name  in  which  said  rail- 
road was  owned,  held,  or  controlled  or  operated."  Of  this 
statute  it  was  said  that  it ''  contemplates  the  bringing  of  the 
aftion  against  the  railroad  company,  as  defendant,  when, 
and  only  when,  the  road  is  or  was  being  run  by  that  com- 
pany, or  by  a  lessee,  assignee,  receiver  or  other  person,  in 
the  name  of  such  company.  When  the  name  in  which 
the  defendant  is  sued  is  the  name  in  which  the  road  was 
run  or  operated  at  the  time  of  the  killing  or  injury,  any 
person  or  corporation  running,  controlling  or  operating  the 
road  is  liable.  The  owner  of  the  animal  need  not  be  per- 
plexed or  misled  as  to  the  charafter  in  which  the  person  or 
corporation  running  the  road  was  doing  so,  or  be  in  doubt 
as  to  the  proper  party  defendant.  He  may  proceed  against 
a  defendant  bv  the  name  in  which  the  road  was  run,  of 
which  the  usual  bills  of  lading  will  be  frima  facie  evidence  : 
and  under  a  judgment  obtained  against  thp  defendant  in 
that  name,  the  plaintiff  may  enforce  the  liability  of  any 
person  or  corporation  runninf]^,  controlling,  or  operating  the 
railroad,  to  the  extent  and  according  to  the  provisions  of 
the  aa."  "  We  do  not  think,"  added  the  Court,  «« it  nee- 
essary,  in  a  complaint  against  a  railroad  company  showing 


nell,  61  Ind.  183;  Pittsburg,  etc.,  R.  W.  Co.  v.  Currant,  61  Ind.  38; 
Pittsburg,  etc.,  R.  W.  Co.  v.  Hannon,  60  Ind.  417;  Cincinnati,  etc.,  R. 
W.  Co.  17.  Norris,  61  Ind.  285.* 
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that  the  defendant  was  running,  controlling  or  operating 
another  railroad  on  which  the  killing  or  injury  was  done, 
to  allege  that  such  road  was  run  or  operated  in  the  name 
of  such  defendant,  or  to  allege  in  what  name  it  was  run  or 
operated."(i)  So  if  a  lessee,  without  any  statute  to  that 
effect,  agrees  to  keep  a  railway  and  its  appurtenances  in 
repair,  it  will  be  liable  to  put  up  fences  or  repair  them  and 
for  cattle  killed  by  reason  of  their  absence  or  non-repair, 
(2)  But  a  lessee,  while  it  is  not  liable  for  stock  killed  by  the 
lessor  prior  to  the  time  of  the  execution  of  the  lease,  it  will 
be  if  the  lessee  company  consolidates  with  the  lessor  com- 
pany, even  though  there  are  no  words  in  the  a<5t  of  consol- 
idation to  that  eflFect.(3)  Where  a  company  owned  what 
was  known  as  a  ''  Union  "  road,  owned  no  rolling  stock, 
but  leased  its  track  to  several  roads  who  thereby  obtained 
entrance  to  a  depot,  one  of  the  lessees  was  held  liable  for 
stock  killed  by  it,  because  of  the  lack  of  a  fence.  (4)  In  Tex- 
as if  a  company  lease  its  road  without  authority  from  the 
State,  the  lessee  is  liable.(5)  In  Iowa  an  early  statute  pro- 
vided that  any  railroad  company  running  or  operating  its 
road  within  the  State,  and  failing  to  fence  should  be  liable 
to  the  owner  of  the  stock  injured.  Under  this  a6t  it  was 
said  that  the  lessee  was  not  liable  for  stock  killed  by  it  (un- 
less killed  negligently)  ;  for  it  was  not  *'  in  possession  of 
and  running  the  road. "(6)     And  under  a  similar  statute  in 


(1)  Cincinnati,  etc.,  R.  R.  Co.  v.  Leviston,  97  Ind.  48S. 

(2)  Van  Nalter  v.  Buffalo,  etc.,  K.  R.  Co.,  27  Q.  B.  Can.  681 ;  Holmes 
r.' Grand  Trunk,  etc.,  R.  R.  Co.,  27  Q.  B.  Can.  595.  See  McCallum  v, 
Buffalo,  etc.,  R.  W.  Co.,  19  C.  P.  Can.  117. 

(.3)  Pittsburj?,  etc.,  R.  R.  Co.  v.  Kain,35  Ind.  291. 

(4)  Tracy  v.  Troy,  etc.  R.  R.  Co.,  38  N.  Y.  433;  Citing  Clement  v. 
Canfleld,  28  Vt.  302. 

(5)  Internationa],  etc.,  R.  R.  Co.  v.  Dunham,  68  Tex.  231. 

(6)  Liddle  v.  Keokuk,  etc.,  R.  R.  Co.,  23  la.  378;  Fontaine  v.  South- 
ern Pacific  R.  R.  Co.,  54  Cal.  645. 
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Canada  a  like  decision  was  rendered.(i)  It  will  be  per- 
ceived that  these  two  last  decisions  are  at  war  with  many 
of  those  previously  cited.  Yet  in  Iowa  it  was  held 
shortly  after  the  decision  of  the  case  just  cited,  that  a  lessee 
*' operating  or  running  any  railroad,"  was  liable:  for 
the  words  of  the  statute  in  quotation  marks  being  made 
applicable  to  lessees,  the  lessee  having  the  exclusive  right 
by  the  lease  to  run,  operate  and  control  the  road  for  fifty 
years,  and  had  built  fences,  it  was  liable.  The  Court 
distinguished  the  case  at  bar  from  the  earlier  one,  because 
the  defendant  was  only  a  person  who  "  was  individually  the 
lessee  in  possession  of  and  running  the  road."  Said  the 
Court :  "For  how  long  a  time  this  lease  extended,  whether 
for  one  day  or  one  month,  did  not  appear.  He  merely  had 
possession  of  and  was  running  the  road.  There  was  no 
pretense  that  he  had  ever  undertaken  to  fence  any  part. of 
the  line.  Here  defendant  had  the  exclusive  right  to  run^ 
oferate  and  control  the  road  until  the  year  1909  (if  there 
was  no  forfeiture.)  Here,  too,  defendant  had  built  and 
maintained  fences  along  the  line  of  the  road,  in  all  things 
treating  the  same  as  under  its  exclusive  management  and 
control.  It  manifestly,  from  the  fa<5ts  affirmatively  found, 
had  the  same  power  to  -protect  itself,  as  the  lessor  could 
have  if  still  running  the  road  ;  and  it  is  this  consideration 
which  becomes  controlling  in  looking  at  the  language  and 
endeavoring  to  discover  the  meaning  of  the  statute.  De- 
fendant was,  for  fencing  purposes,  more  than  a  lessee.  It 
was  the  company  owning  and  running  the  road  within  the 
meaning  of  the  law.  It  was,  in  a  word,  running  and  oper- 
ating it  as  its  own,  having  the  right  to  fence  for  its  own 
proteftion,  and,  hence,  under  a  like  liability  as  though  the 
absolute  and  entire  owner.  It  never  was  intended  to  hold 
that  none  other  than  the  party  or  company  invested  with 
the  entire  title  or  ownership  should  be  liable  for  failure  to 

( i)  Bennett  x>.  Covert,  24  Q.  B.  Can.  38. 
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fence.  The  case  referred  to(i)  was  placed  upon  its  own 
circumstances,  and  its  language,  as  it  is  believed,  carefully 
guarded.  '  It  was  confined  to  a  lessee  in  possession  of  and 
running  a  road,'  and  cannot  fairly  be  extended  to  one 
having  the  exclusive  right  to  r««,  operate  and  control  the 
road,  with  the  right  to  fence  undenied  and  exercised  with- 
out dispute ;  a  right,  too,  extending  for  near  a  half  a  cen- 
tury. "(2)  Where  a  lessee  was  liable  only  on  the  con- 
dition that  it  ran  and  operated  the  railroad  ''in  the  cor- 
porate name  of"  the  company  owning  the  road  ;  and  the 
complaint  charged  that  the  defendant  lessee  owned  the 
road,  and  with  its  locomotives  and  cars  killed  the  plaintifTs 
stock,  it  was  held  that  the  lease,  held  by  the  lessee,  of  the 
road,  was  admissable  under  the  general  denial,  without 
special  plea,  to  prove  that  it  was  not  the  owner  of  the  road. 
There  was  no  allegation  that  the  defendant  was  a  lessee 
operating  the  road  in  the  name  of  the  lessor. (3) 


§  29.  licssor  and  Lessee  Jointly  Liable. — Many 
of  the  statutes  make  both  the  lessor  and  lessee  liable  jointly 
or  severally  where  the  injury  is  inflicted  by  the  lessee(4) 
whether  the  lessee  operates  in  its  own  or  in  the  lessor's 
name.  (5 )  In  Michigan  they  both  are  liable,  on  the  ground 
that  the  lessee  is  agent  of  the  lessor, (6)  and  on  the  further 
ground  that  the  lessee  is  occupant  of  the  road. (7)     So  if 

(1)  Liddle  r.  Keokuk,  etc.,  R.  R.  Co.,  23  la.  378. 

(2)  Stewart  v.  Chicago,  etc.,  R.  R.  Co.,  27  la.  282. 

(3)  Pittsburg,  etc.,  R.  R.  Co.  t?.  Hunt,  71  Ind.  229.    If  a  railroad 
company  has  no  authority  to  lease  its  railroad,  it  will  be  liable  for 
the  tort  of  its  lessee.    Briscoe  v.  Southern  Kansas  R.  W.  Co.,  40  Fed. 
Rep.  273. 

(4)  Jeffersonville,  etc.,  R.  R.  Co.  v.  Dunlap,  112  Ind.  93. 

(5)  Toledo,  etc.,  R.  R.  Co.  v.  Rumbold,  40  111.  143;  East  St.Xouis, 
etc.,  R.  W.  Co.  v.  Gerber,  82  111.  632. 

(6)  Bay  City  etc.  R.  R.  Co.      Austin,  21  Mich    390. 

(7)  Continental  Improvement  Co.  v.  Ives,  30  Mich.  448. 
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the  owner  of  the  road  leases  it  without  authority  from  the 
State,  both  the  lessor  and  lessee  are  liable  ;  for  the  former 
cannot  transfer  its  franchises  without  a  permit.(i)  Under 
the  Indiana  statute,  quoted  in  the  previous  se<5lion,  it  must 
be  alleged  that  the  lessee  operated  in  the  name  of  the 
lessor,  to  be  good  as  against  the  lessee  ;(2)  for  if  the  lessee 
operates  in  its  own  name  it  is  not  liable. (3)  Where  the 
statute  made  the  lessor  also  liable  for  the  lessee's  a<fl,  the 
fa6t  of  leasing  must  be  alleged  and  proved  in  order  to 
maintain  the  a(5lion  against  the  lessor.(4) 

§  30.  Individuals    Operating    Road. — In  Iowa, 

where  the  statute  required  any  railroad  company  running 
or  operating  its  road  within  the  State  to  fence,  it  was  said 
that  individuals  would  be  required  to  fence  the  road  ;  even 
though  there  be  only  one  person  the  owner,  he  must  fence. 
(5)  The  contrary  was  held  in  Vermont,  under  a  statute 
requiring  '*  such  railroad  corporations  "  to  ere6t  and  main- 
tain fences. (6)  In  Kansas  a  partnership  must  fence,  under 
a  statute  requiring  "every  railroad  company  or  corpora- 
tion" to  fence. (7) 

§37.  Trustees  or  IVIortgagees.— While  holding  that 
individuals  were  not  liable  to  fence — not  being  a  "  railroad 
corporation  " — the  Vermont  Court  said  that  if  individuals 
operating  a  railroad  were  "  trustees,  mortgagees,  or  lessees, 
in  exclusive  possession,  use  and  occupancy  of  the  road, 
holding  it  from  and  under  a  railroad  corporation,"  they 

(1)  International,  etc.,  R.  R.  Co.  v.  Dunham,  68  Tox.  231. 

(2)  Jefferson ville,  etc.,  R.  R.  Co.  «.  Downey,  61  Ind.  287. 

(3)  Pittsburg,  etc.,  R.  R.  Co.  r.  Bolner,  57  Ind.  572. 

(4)  Main  r.  Hannibal,  etc.,  R.  R.  Co.,  18  Mo.  App.  388.  See  also 
Eaton  r.  Oregon  R.  W.  Co.,  19  Ore.  391. 

(5)  Liddle  t\  Keokuk,  etc,  R.  R.  Co.,  28  la.  378. 

(6)  Cooley  v.  Brainerd,  38  Vt.  394. 

(7)  Kansas  City,  etc.,  R.  W.  Co.  v.  Bolson,  36  Kan.  534. 
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probably  would  be  liable  to  fence,  even  though  the  statute 
be  silent  on  that  point.(i)  A  like  decision  was  made  in 
New  York,  putting  it  on  the  same  ground,  with  respect 
both  to  crossings  and  fences.  The  defendants  are  practi- 
cally the  owners  and  operators  of  the  railroad,  and  are, 
therefore,  within  the  spirit  and  intention  of  the  statute, 
which  must  be  held  to  include  all  operators  of  railroads, 
whether  corporations  or  individuals.(2)  On  appeal  it  was 
said  in  this  case :  **By  the  mortgage  executed  to  them  they 
have  authority  to  make  such  reparations  of  and  such  addi- 
tions to  the  railroad,  or  its  branches,  as  they  may  deem 
expedient.  This  would  confer  power  to  exacft  and  main- 
tain fences  and  to  provide  crossings.  They  have  taken 
possession  and  completed  the  road  over  the  plaintiiTs  land, 
and  are  obliged  to  protedt  it,  and  to  perform  such  work  as 
is  required  to  be  done  for  such  a  purpose.  We  think  the 
defendants  are  within  the  terms  of  the  aft,  and  bound  to 
comply  with  its  provisions,  as  the  representatives  of  those 
who  have  an  interest  in  the  corporation.  "(3)  A.  like  decis- 
ion was  made  in  Missouri,  in  which  it  was  said  that  **  if 
the  defendant  in  the  case  is  not  responsible,  then  it  was 
an  easy  matter  for  a  railroad  corporation  to  avoid  all  the 
duties  imposed  upon  it  by  the  statute,  by  simply  trans- 
ferring the  road  to  a  trustee,  to  run  and  operate  it  for  the 
beuetit  of  the  company. "(4) 

§  32.  Contractor  for  Constrnction  Liable. — A 

statute  provided  that  "the  corporation  and  their  agents" 
should  be  liable  for  all  damages  resulting  from  the  negledt  to 
ereA  and  maintain  fences  along  the  right  of  way.  Under 
this  statute  acontradlor  building  the  road  was  held  liable 

(1)  Cooley  V.  Brainard,  38  Vt.  394. 

(2)  Jones  v.  Seligman,  16  Hun,  230. 

(3)  Jones  o.Seligman,81  X.  Y.  190. 

(4)  Farrell  v.  Union  Trust  Co.,  77  Mo.  475. 
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for  stock  killed  on  the  track  while  he  was  constructing  the 
road.     Referring  to  the  clause  just  quoted,  the  Court  said  : 
*'  Under  its  provisions,  an  agent  who,  while  in  the  emploj'- 
ment  of  the  company,  commits  or  occasions  any  damage 
to  the  person  or  property  of  another,  is  liable  for  the  injury, 
although  it  may  be  clearly  shown  to  have  occurred  by  rea- 
son of  the  negle6l  of  the  company  to  fence  their  road,  and  not 
through  his  own  wantonness  or  negligence  ;  and  although 
an  a(5lion  would   also  lie  against  the  company.     And  we 
think  Gardner  was  an  agent  within  the  letter  and  spirit  of 
the  acft.     It  was  evidently  intended  to  embrace,  under  the 
nomination  of  agent,  every  one  in  the  employment  of  the 
company.     The  word  is  to  be  taken  in  an  enlarged  sense, 
to  include  those  who  exercise  the  power  of  the  company 
upon  or  over  the  road,  as  well  as  those  a6ling  as  engineers, 
or  in  any  other  subordinate  capacity,  and  who  may  be  adiive 
in,  or  connedled  with  the  commission  of  the  injury.     But 
not  only  was  Gardner  liable  as  an  agent  under  the  statute, 
but  he  was  also  primarily  liable  as  a  contrador  possessing 
and  exercising  the  power  of  the  company  over  the  road 
for  the  purpose  of  its  construcStion.     By  assuming  control 
of  this  secStion  of  the  road,  he  assumed  the  responsibilities 
which  the  law  imposed  upon  the  company  respedting  its 
use,  and  the  liabilities  which  the  law  imposed  for  its  impro- 
per use.     In  letting  down  Smith's  fence,  he  rendered  him- 
self liable  for  the  consequences,  to  the  same  extent  that  the 
company  would  have  been,  had  the  a6l  been  done  by  their 
servants  and  laborers  ;  for  he,  as  contrador,  has  no  greater 
rights  nor  other  exemptions  from  liability  for  his  wrongful 
a6ts,  than  the  company  would  have.    Without  taking  the 
proper  precautions,  either  by  erecSting  temporary  fences 
or  otherwise,  he  was  to  Smith,  a  tort  feasor^  not  to  the 
extent  of  liability  for  damages  in  entering  upon  the  line 
of  the  road,  it  is  true,  but  to  that  of  liability  for  damages 
direiSlly  attributable  to  the  negledl  of  these  precautions. 
As  a  contra6tor.  in  undertaking  to  do  the  work,  he  under- 
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took  to  do  it  in  a  lawful  manner,  and  it  was  his  duty  then  to 
execute  it.  While  he  was  not  bound  to  erect  and  maintain 
a  permanent  fence  along  the  sides  of  the  road  he  was  con- 
structing, he  was  responsible  for  all  damages  sustained  by 
Smith,  from  loss  or  injury  to  his  sheep,  or  other  property, 
to  the  same  extent  that  the  company  are  made  liable  by 
the  statute.  His  power  could  not  exceed  theirs,  and  his 
liability  was  co-extensive  with  theirs.  Although  the  com- 
pany might,  under  the  statute,  have  been  made  liable  for 
the  loss,  he  was  also,  both  by  the  statute  and  the  common 
law.  Nor  should  any  consideration  of  inconvenience  or 
expense  excuse  the  company,  or  the  contractor,  from  this 
duty  and  liability.  As  between  the  corpc»ration  and 
Smith  there  is  no  inconvenience  or  expense  which  the  for- 
mer ought  not  more  justly  and  equitably  to  bear  than  the 
latter.  No  appraisal  of  the  probable  loss  of,  or  injury  to, 
the  cattle  or  other  personal  property  of  Smith,  or  of  the 
expense  of  the  construction  of  temporary  fences,  or  the 
provisions  of  other  safeguards  for  their  proteCUon,  was,  or 
could  be  made  by  a  jury  upon  the  condemnation  of  his 
lands  ;  and  in  case  t>f  a  voluntary  alienation  by  him,  the 
requirements  of  the  statute  will  not  be  presumed  to  have 
been  waived.  The  contractor  being  in  possession  of  the 
road,  and  possessing  the  rights  and  exercising  the  powers 
of  the  company  for  the  purpose  of  its  construction,  stood 
in  their  place,  and  was  subjeCl  to  the  same  liabilities  which 
would  have  attached  to  them  had  they  prosecuted  the  work 
direClly  by  their  servants  and  laborers  ;  and  he  could  have, 
and  must  be  presumed  to  have,  provided  in  his  contraCt 
for  the  necessary  precautionary  measures  required  for  the 
safe  protection* of  his  work." 


(1)  Gardner  r  Smith,  7  Mich.  410;  Chicago,  etc.,  R.  R.  Co.r.  Mc- 
Carthy, 20  111.  386  (contractor);  Clement  r.  Caufield,  28  Vt.  302 
(lessee). 
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§  33-  Corporation    Liable    for    Contractor's 

Failure  to  Build. — Where  a  contradtor  had  control 
over  that  portion  of  the  road  unfenced,  not  yet  having 
turned  it  over  to  the  corporation,  and  failed  to  fence, 
whereby  stock  was  killed,  the  corporation  was  heldliable.(  i ) 
So  too,  where  crops  were  destroyed  by  reason  of  the  con- 
tractor's failure  to  put  in  cattle  guards.  The  Court  quotes 
with  approval  the  following  language:  '* Where  a  con- 
tradlor  is  employed  to  do  an  unlawful  a<St,  *  *  *  *  a  per- 
son injured  by  such  unlawful  a<5l,  or  by  any  result  of  it» 
may  recover  damages  from  either  the  contraftor  or  the 
employer  or  both.  This,  however,  is  a  rule  entirely  dis- 
tinct from  any  question  of  negligence,  although  the  par- 
ticular injury  recovered  for  may  be  the  consequence  of 
the  negligence  of  persons  employed  upon  the  work.  No 
amount  of  care  would  exonerate  the  parties  who  authorized 
the  unlawful  aft.  Their  liability  arises  from  the  fact  that 
they  instigated  and  received  the  benefit  of  a  trespass."(2) 
*'  The  principle,"  said  the  Court,  "  that  *  if  the  injury  com- 
plained of  is  the  consequence  of  the  negleft  of  a  duty 
which  was  incumbent  on  the  person  for  whose  benefit  the 
work  was  done,  and  not  upon  the  contractor ;  the  exis- 
tence of  the  contract  is  no  defense  to  the  former, '(3)  is  said 
to  be  '  obvious,'  and  is  believed  to  be  well  established. "(4) 
But  in  this  same  case  it  was  said  that  the  company  was 
not  liable  for  a  mule  killed  by  the  contractor  in  a  negligent 
manner ;  for  it  could  not  be  said  that  the  company  author- 
ized it  or  that  it  was  one  of  the  results  of  building  the 
road.  Nor  is  the  corporation  liable  if  the  contractor's 
men  leave  down  bars  through  which  the  stock  enter. {4) 

(1)  Huey  V,  Indianapolis,  etc.,  R.  R.  Co.,  45  Ind.  :-i20;  Chicago,  etc.> 
R.  R.  Co.  V,  Hutchinson,  25  Pac.  Rep.  576. 

(2)  Shear.  &Redf.  or  Neg.  84. 

(3)  Id.  §  83, 84. 

(4)  Houston,  etc.,  R.  R.  Co.  v.  Meador,  60  Tex.  77. 
(4)  Clarlc  v,  Vermont,  etc.,  R.  R.  Co.,  28  Vt.  103. 
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§  34.  Receiver  of  Court  in  Possession  of  Rail- 
road*— In  Illinois  a  railway  company  is  required  to  fence 
its  right  of  way  with  a  fence  suitable  and  sufficient  to 
keep  stock  off  its  tracks ;  and  if  they  negledl  to  do  it,  the 
adjoining  owner  of  land  or  the  occupant  thereof  may  give 
notice  to  the  company  to  build  the  required  fence  within 
a  specified  time.  This  notice  may  be  served  upon  the  cor- 
poration, or  its  lessee,  or  the  person  operating  the  road. 
If  the  person  notified  fails  or  refuses  to  build  the  fence, 
the  owner  or  occupant  of  the  adjoining  land  required  to 
be  fenced  may  build  the  fence,  and  recover  double  the 
value  of  its  cost  from  the  corporation,  lessee  or  party 
a6hially  occupying  or  using  the  road.  The  owner  has  his 
election  to  sue  the  corporation,  the  lessee  or  the  party  actu- 
ally occupying  or  using  the  right  of  way  ;  and  any  one  of 
them  is  liable  to  the  penalty  imposed  by  the  statute.  In 
an  a6tion  to  recover  double  the  value  of  a  fence  built, 
brought  against  a  corporation,  a  special  plea  was  inter- 
posed that  at  and  before  building  the  fence,  as  the  plaintiff 
had  alleged  he  had  done,  the  corporation  and  all  of  its 
property  were  in  the  possession  of  a  receiver  appointed 
by  the  Federal  Court  for  that  distridt,  and,  by  the  order 
of  appointment,  the  corporation,  its  officers  and  employes, 
were  restrained  from  in  any  manner  interfering  with  the 
possession  of  the  receiver  or  with  the  management  or 
operation  of  the  railroad  property.  A  demurrer  was  sus- 
tained to  this  plea ;  and  this  was  held  right  on  appeal,  be- 
cause either  the  corporation  or  person  artually  occupying 
or  using  the  railroad  was  liable  for  the  cost  of  erecting  the 
fence.  It  was,  therefore,  no  defense,  so  far  as  the  corpora- 
tion was  concerned,  it  was  said,  that  the  property  of  the 
corporation  was  in  the  hands  of  a  receiver,  or  that  its  road 
was  occupied  or  used  by  another  party.  The  statute  hav- 
ing expressly  given  the  remedy  against  either  party,  the 
party  interested  could  bring  the  adtion  against  one  or  the 
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other,  as  he  deemed  most  expedient.  To  the  claim  th»it 
the  corporation  was  not  liable,  because  in  the  hands  of 
the  receiver,  it  was  said :  "  Couilsel  have  cited  a  line  of 
authorities  that  hold  while  a  railroad  is  in  the  hands  of  a 
receiver,  under  appointment  of  a  Court  of  competent  jur- 
isdiction, with  full  power  to  operate  such  road  to  the 
exclusion  of  its  employes,  the  corporation  will  not  be  liable 
for  injuries  caused  by  the  negligent  condu6t  of  the  agents 
or  servants  of  the  receiver,  over  which  it  has  and  can  have 
no  control.  Conceding  the  corre6lness,  as  is  freely  done, 
of  the  general  dodtrine  on  this  subject,  it  has  no  applica- 
tion to  the  case  being  considered.  The  defendant  in  this 
case  is  not  sued  for  an  injury  or  damages  done  by  the 
servants  of  the  receiver  operating  the  road.  The  a6iion 
is  against  the  defendant  for  the  non-performance  of  a  duty 
imposed  by  statute,  against  which,  it  is  apprehended  no 
order  of  a  Court  can  avail  to  relieve  it.  It  is  a  police  regu- 
lation to  which  the  corporation  is  subje6ied  by  Ihe  sover- 
eignty of  the  State,  and  it  is  not  within  the  rightful  jurisdic- 
tion of  the  Court,  either  state  or  federal,  to  avert  its  opera- 
tions. Notwithstanding  the  appointment  of  the  receiver, 
the  corporation  is  clothed  with  its  franchises,  and  such 
corporation  still  exists.  The  effeft  of  the  appointment  of 
the  receiver  is  simply  to  give  him  the  temporary  manage- 
ment of  the  railroad,  under  the  direction  of  the  Court, 
instead  of  the  manager  appointed  by  the  directors  of  the 
corporation.  It  is  that,  and  nothing  more.  As  the  corpor- 
ation still  exists,  it  may  still  exercise  as  before  its 
franchises,  so  it  does  not  interfere  with  the  rightful 
management  of  the  road  by  the  receiver,  so  far  as  his 
duties  are  defined  by  the  Court  appointing  him. 
No  doubt  it  may  do  many  corporate  afts  and  cer- 
tainly it  can  do  all  things  necessary  to  preserve  its  legal 
existence,  notwithstanding  the  appointment  of  the  re- 
ceiver, to  whom  the  temporary  management  of  the  road 
is  given.     Otherwise  the  appointment  of  the  receiver  would 
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be  tantamount  to  a  dissolution  of  the  corporation.  It  is  a 
principle  well  understood  that  all  railroads  or  other  corpor- 
ations transacting  business  in  its  nature  public  are  subjeft 
to  all  police  regulations  deemed  necessary  for  the  common 
welfare.  The  mere  fa(ft  that  its  property  may  be  in  the 
hands  of  a  receiver  does  not  relieve  a  corporation  from  the 
operation  of  such  regulations,  any  more  than  a  private 
citizen  is  relieved  from  the^duty  to  observe  the  law  because 
his  property  may  be  sequestered  by  the  order  of  the  Court 
for  the  benefit  of  his  creditors.  Biit  the  dutv  of  the  cor- 
poration  in  this  regard  need  not  be  further  discussed  on 
principle.  It  is  sufficient  that  the  statute  has  imposed  the 
duty  sought  to  be  enforced  against  the  corporation,  and  it 
must  be  obeyed.  The  suggestion  that  at  the  time  the  notice 
was  served  and  the  fence  was  built  the  railroad  company 
could  not  have  entered  upon  the  right  of  way  to  build  the 
fence  without  a  violation  of  the  injunction  contained  in  the 
order  of  the  Court  appointing  the  receiver,  has  so  little 
foundation  either  in  reason  or  fa<ft  or  law,  that  it  is  hardly 
necessary  to  remark  upon  it.  It  is  idle  to  say  that  the 
building,  of  a  fence  on  the  line  between  the  right  of  way 
and  the  lands  of  an  adjoining  proprietor  would  be  such  an 
interference  with  the  operation  of  the  railroad  by  the  re- 
ceiver or  would  subject  the  party  doing  it  to  punishment 
as  for  contempt  of  Court. "(0  A  corporation  that  has 
failed  to  fence  is  liable  for  stock  killed  in  consequence  there- 
of, even  though  its  road  and  rolling  st(»ck  are  in  the  hands 


(1)  Ohio,  etc.,  R.  R.  Co.  r.  Russel,  115  111.  52  (1SS5):  S.  C.  3  N.  E. 
Rep.  561;  Wyatt  v.  Ohio,  etc.  R.  R.  Co.,  10  Bradw.  289.  An  action 
does  not  lie  against  the  corporation  for  injuries  caused  by  the  negli- 
(fmce  of  the  receiver's  agents.  Ohio,  etc.  R.  R.  Co.  v.  Anderson,  10 
Bradw.  313.  Nor  is  the  owner  liable  for  the  negligent  acts  of  the  one 
having  charge  and  control  over  the  road.  Western  R.  R.  Co.  r.  Huss, 
70  Ala.  665;  Western  R.  R.  Co.  v.  Davis,  66  Ala.  578;  Davis  r.  Central 
R.  R.  Co.,  75  Geo.  645.  Xor  in  Iowa,  Brockert  c.  Central  Iowa  R.  W. 
Co.,  47  N".  W.  Rep.  1026,  although  the  receiver  is  liable. 
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of  a  receivner  appointed  in  a  Federal  or  other  Court.(i) 
In  such  an  instance  service  of  process  upon  the  conductor 
in  the  employ  of  the  receiver  is  sufficient. (3)  But,  how- 
ever, the  earnings  in  the  hands  of  the  receiver  cannot  be 
seized  by  the  State  Court  to  satisfy  its  judgment. (3)  Where 
the  stock  was  killed  by  the  receiver's  train,  it  was  said  to 
be  discretionary  whether  the  appointing  Court  would  in- 
vestigate claims  arising  from  the  negligence  of  the  receiver 
to  fence,  or  to  allow  suits  at  law  to  be  brought  against  him 
therefor ;  but  so  long  as  the  claim  existed  in  the  form  of  a 
right  of  adlion  for  unliquidated  damages  growing  out  of  the 
tort,  there  was  no  rule  that  gave  the  Court  jurisdi<5lion  to 
hear  and  determine  the  matter  on  bill  filed  for  that  purpose. 
But  if  the  claim  had  been  established  by  a  judgment  at 
law,  or  by  allowance  of  the  Court  having  jurisdidtion  over 
the  receiver,  a  court  of  chancery  would  enfore  the  lien  bv 
a  bill  filed  for  that  purpose;(4) 

§  35.  IJnaiithorized  Act  of  Servant. — Where  the 
yard-master  of  a  round-house  yard,  having  no  right  to 
run  an  engine  on  the  road,  but  whose  duty  was  to  take 
charge  of  all  engines  in  the  yard  according  to  the  rules  of 
the  company,  and  to  bring  from  their  stalls  to  the  yard- 
tracks  all  engines  required  for  trains,  got  upon  an  engine 
abandoned  bv  the  enofineer  and  a<3:ed  as  fireman  while  the 
superintendent  of  the  round-house,  who  also  had  no  right  to 
run  an  engine  on  the  road,  ai^ed  as  engineer,  ran  down 
the  road  about  a  mile  and  a  half,  to  get  a  doctor  for  a  sick 
neighbor,  and  killed  a  mule  at  a  point  where  the  road  was 
required  to  fence,  the  company  was  held  not  liable  ;  for  the 

(1)  McKloney  v,  Ohio,  otc,  R.  R.  Co.,  22  Ind.  99;  Indianapolis,  etc., 
R.  R.  Co.  r.  Ray,  51  Ind.  269;  Ft.  Wayne,  etc.,  R.  R.  Co.  v.  Hinsbaugh 
43  Ind.  354. 

(2)  Louisville,  etc.,  R.  R.  Co.  r.  Caiible,  46  Ind.  277. 

(3)  Ohio,  etc.,  R.  R.  Co.  i\  Fitch,  20  Ind.  49S. 

(4)  Wabash  R.  W.  Co.  i\  Brown,  5  Bradw.  590. 
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a6t  of  running  the  engine  was  an  unauthorized  one,  and 
not  within  the  scope  ot  the  duties  of  the  two  having  the 
engine  in  charge  at  the  time.  They  were  on  business  of 
their  own,  totally  disconnected  from  the  service  which  they 
had  engaged  to  render ;  they  were  not  engaged  about  the 
business  of  their  master.(i) 


§  36.  Two    Companies     Operating     Road.— 

Where  two  companies  operated  trains  on  the  same  road, 
one  as  owner  and  the  other  as  lessee,  each  was  held  liable 
only  for  stock  injured  or  killed  by  its  train,  by  reason  of 
the  road  being  unfenced,  and  not  for  that  injured  or  killed 
bv  the  other.  The  statute  declared  that  any  railroad  com- 
pany  running  or  operating  its  road  in  ''  the  State  and  fail- 
ing to  fence  such  road  on  either  or  both  sides  thereof 
against  stock"  should  be  liable  for  such  as  it  killed. 
Another  section  declared  that  ''all  companies,  lessees  or 
corporations  running  or  operating  any  railroad  within"  the 
*' State  "  should  *'  be  liable  for  injuring,  destroying  or 
killing  any  live  stock,  the  same  as  railroad  companies  now 
are,"  under  the  a6t  just  above  quoted. ( 2)  The  fa<5t  that  by 
the  terms  of  the  lease,  the  lessor  had  the  right  to  fix  the  time 
table,  and  the  lessee's  trains  were  operated  in  subordination 
thereto,  and  the  lessor  was  bound  to  keep  up  repairs  and 
fences,  did  not  change  the  rule. (3)  In  Indiana  where  tw^o 
companies  operate  a  road  together,  both  may  be  sued,  and 


(I)  Cousins  v.  Hannibal,  etc,,  R.  R.  Co..  66  Mo.  572. 

(0  Stephens  v.D.  &  St.  P.  R.  R.  Co.  36  la.  327.  In  Alabama  it  is 
said  that  the  corporation  owning  the  railroad  is  not  liable  if  another 
company  controls  the  track.  Western  R.  R,  Co.  ©.  Huss,  70  Ala.  6G5; 
Western  R.  R.  Co.  r.  Davis,  66  Ala.  578.  It  should  be  observed  that  a 
lessee  having  full  control  of  a  road  for  a  long  term  was  held  required 
to  fence,  k  28;  Davis  r.  Central  R.  R.  Co.,  75  Geo.  645. 

(3)  Clary  r.  Iowa  Midland  R.  W.  Co.,  37  la.  344;  Dolan  r.  New- 
burgh,  etc.,  R.  R.  Co.,  120  N.  Y.  571. 
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judgment  taken  against  the  one  infli6ting  the  injury.(i) 
Before  the  company  owning  the  right  of  way  can  be  held 
liable  for  the  a6ts  of  a  company  jointly  using  the  track  with 
it,  it  must  be  shown  that  such  company  so  owning  the  track 
authorized  the  other  company  to  so  use  it.(2j 

§  37.  Railroad  Owning  Only  an  Easement. — 

Where  a  railroad's  right  of  way  was  nothing  more  than 
an  easement,  it  was  held  liable  to  fence,  in  order  to 
avoid  the  charge  of  negligence  in  not  fencing.  (3)  If  th6 
owner  of  the  land  over  which  the  right  of  way  lies,  per- 
mits his  stock  to  stray  upon  it,  he  is  not  a  trespasser,  it  is 
said  in  South  Carolina ,  because  the  railroad  did  not  have 
exclusive  possession.  (4) 

§  38.  Trespassing  Company.— If  a  railway  com- 
pany trespasses  upon  the  right  of  way  of  another  com- 
pany, such  trespasser  will  be  liable  for  stock  killed  by 
reason  of  the  unfenced  condition  of  the  road. (5) 

(1)  Indianapolis,  etc*,  R.  B.  Co.  v. Warner,  35  Ind.  615. 

(2)  Cincinnati,  etc.,  R.  R.  Co.,  v.  Paskins,  3C  Ind.  380. 

(3)  Quimby  v.  Vermont  Central  R.  R.  Co.,  23  Vt.  387. 

(4)  Sirakins  v.  Columbia,  etc.,  R.  R.  Co.  20  S.  C.  258. 

(5)  Central  Vermont  v.  Paquette,  2  Leg.  News  (Canada)  390. 
Order  of  Jury. — Jury  cannot  make  a  return  that  the  company  shall 
build  fences  at  certain  points,  no  law  empowering  it  to  do  so. 
Vandegrift  v.  Delaware,  R.  B.  Co.,  2  Houst.  (Del.)  287. 


CHAPTER  IV. 
Partition  Fences.. 

Sbction  39.  Railroad  Must  Pay  its  Share  of  the  Cost  of  Partition 

Fences. 

40.  Railroads  not  Required  to  Pay  for  Partition  Fences. 

41.  Land  Owner  not  Liable  to  Pay  for  Partition  Fences. 

42.  Easement. 

§  39.  Railroad  illust  Pay  its  Sliare  oftiie  Cost 
of  Partition  Fences. — Damafires  For. — la  New 

York,  before  the  enadtment  of  a  general  railroad  fence 
law,  and  where  the  charter  of  the  road  contained  no  pro- 
vision on  the  subject,  it  was  held  that  a  railway  company 
was  liable  to  build  one  half  of  the  fence  between  its  right 
of  way  and  the.  adjoining  land  owner.  The  general  law 
on  the  subjedt  of  partition  fences  was  held  applicable. 
*'The  additional  fences,"  said  Chancellor  Walworth, 
"which  these  landholders  would  be  obliged  to  build  and 
maintain,  in  consequence  of  the  laying  of  the  railroad 
through  their  farms,  form  a  proper  subject  of  considera- 
tion in  the  estimation  of  the  damages.  And  if  the  land- 
owners are  either  legally  or  equitably  bound  to  build  and 
maintain  the  whole  of  the  partition  fences  between  their 
own  lands  and  those  which  are  taken  for  the  uses  of  the 
corporation,  then  the  amount  allowed  by  the  commis- 
sioners is  right.  In  the  ordinary  case  of  a  turnpike  road, 
running  through  the  land  of  an  individual,  neither  the 
turnpike  company  nor  the  public  has  any  interest  in  pro- 
tecting such  road  against  encroachments  of  cattle  or  other 
animals  from  the  adjacent  lands,  as  such  encroachments 
will  not  materially  dfFe<5t  the  ordinary  use  of  the  road. 
And  neither  law  nor  equity  will  compel  the  turnpike  com- 
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pany  to  maintain  fences,  from  which  it  is  to  derive  no 
benefit.  As  the  owner  of  the  land  adjoining  the  road 
must  in  such  case,  from  necessity,  forever  afterwards 
maintain  the  whole  fence,  unless  he  is  willing  to  let  his 
lands  lie  open  as  a  common,  the  entire  expense  o{  main- 
taining such  additional  fences  as  are  rendered  necessary 
by  the  laying  of  the  turnpike  through  his  lands,  forms  a 
proper  subjeA  of  consideration  in  the  estimation  of  the 
damages  which  he  will  sustain  by  reason  of  the  laying 
out  of  such  road.  The  same  principles  are  applicable  to 
the  assessment  of  damages,  where  a  common  highway  is 
laid  out  through  the  land  of  an  individual.  And  he  must, 
in  that  case,  also,  obtain  his  compensation  for  the  expense 
of  maintaining  the  whole  fence  in  the  first  instance,  by  way 
of  damages  ;  as  he  can  never  call  upon  the  public  to  contri- 
bute toward  such  expense.  In  the  case  now  under  consid- 
eration, however,  the  land  owners  are  under  a  mistake  in 
supposing  that  they  will  be  obliged  to  make  and  maintain 
the  whole  of  the  partition  fences,  between  their  lands  and 
the  lands  of  the  railroad  company,  at  their  own  expense. 
The  manner  in  which  a  railroad  is  to  be  used,  renders  it 
necessary  that  the  company  should  secure  their  road  against 
the  encroachments  of  cattle,  sheep  and  swine  from  the 
adjacent  lands ;  to  insure  the  safety  of  persons  and  pro- 
perty of  those  who  may  pass  upon  the  road.  And  the 
company  will  be  answerable  for  any  injury  which  may  be 
sustained  from  a  negleft  to  adopt  the  obvious  means  of 
guarding  against  accidents  arising  from  that  source.  If 
the  owner  of  the  adjacent  lands  ele6l  to  let  their  lands  lie 
open  to  the  commons,  the  railroad  company  will,  by  nec- 
essity, be  compelled  to  make  the  whole  of  the  partition 
fence,  to  secure  itself  against  such  encroachments  from 
cattle.  And,  therefore,  if  the  owner  of  the  adjoining  lands 
finds  it  necessary  to  have  his  lands  enclosed,  either  for 
the  purpose  of  cultivation  or  to  restrain  his  own  cattle,  he 
will  have  an  equitable  claim  upon  the  railroad  company 
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to  make  and  support  one  half  of  the  partition  fence.  The 
thirtieth  section  of  the  article  of  the  Revised  Statutes, 
relative  to  division  and  other  fences9(i)  does  not  in  terms 
apply  to  this  case ;  because  the  lands  of  the  railroad  com- 
pany are  not  in  fa6l  enclosed  at  those  points  where  the 
road  is  crossed  by  the  public  highways  on  a  level  there- 
with. But  the  case  of  a  railroad  company,  which  has  a 
deep  interest  in  fencing  against  cattle,  etc.,  from  the  ad- 
joining lands,  comes  clearly  within  the  equitable  principle 
adopted  by  the  Legislature  in  this  sedrtion  of  the  statute ; 
that  where  the  owners  of  the  adjoining  lands  are  to  receive 
a  common  benefit  from  a  division  fence  between  them, 
each  shall  contribute  a  moiety  toward  the  eredtion  and 
support  of  such  fence,  so  long  as  the  common  benefit  con- 
tinues. In  this  case,  therefore,  in  analogy  to  the  statutory 
provision,  equity  will  compel  the  railroad  company  and 
the  adjoining  land  owner,  to  contribute  equally  towards 
the  erection  and  maintenance  of  the  partition  fence.  And 
if  either  shall  neglecirk  or  refuse  to  make  or  repair  his  or 
their  proportion  of  such  fence  after  reasonable  notice,  the 
other  may  make  the  whole,  and  may  recover  the  contri- 
butory share  of  the  one  so  neglecSling  or  refusing,  in  the 
equitable  adtion  of  assumpsit. "(2) 


(1)  1  R.  S.  353. 

(2)  io  Matter  of  Rensselaer,  etc.,  R.  R.  Co.  4  Paige  Ch.  553.  See 
iDtimation  io  Evansvillc,  etc.,  R.  R.Co.  v.Fitzpatrick,  10  Ind.  120; 
Williams  t;.  New  Albany,  etc.,  R.  R.  Co.,  5  Ind.  111.  "  Tiie  object  of 
partition  fences  is  not  to  keep  the  cattle  of  others  off  their  premises, 
but  to  keep  their  own  at  home.*'  Hurd  v,  Rutland,  etc.,  R.  R.  Co.,  25 
Vt.,  p.  122;  Jackson  v.  Rutland,  etc.,  R.  R.  Co.  25  Vt.,  p.  157.  The 
company  must  build  all  fences  although  charter  says  nothing  about 
them,  and  it  only  has  an  easement  for  a  right  of  way,  or  pay  the 
legal  owner  a  sufficient  sum  to  put  up  fences.  See  Quimby  v,  Ver- 
mont Central  R.  R.  Co.  23  Vt.  387;  Trow  t>.  Vermont  Central,  etc.,  R. 
W.  Co.,  24  Vt.  487. 
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§  40.  Railroads  not  Required  to  Pay  for  Par- 
tition Fences.— But  this  decision  of  Chancellor  Wal- 
worth was  not  adhered  to ;  and  a  few  years  afterwards 
it  was  critically  examined  and  pronounced  unsound,  the 
vice-chancellor  refusing  to  follow  it.(i)  In  several  other 
cases  it  has  been  held  that  the  general  law  on  the  subject 
of  partition  fences,  is  not  applicable  to  division  fences 
between  the  right  of  way  of  a  railroad  company  and  an 
adjoining  land  owner. (2) 


§  41.  Land  Owners  not  Liable  to  Pay  for 
Partition  Fences. — The  fa(5t  that  an  adjoining  land 
owner  joins  his  fence  onto  the  railroad  fence  does  not 
create  any  legal  implication  that  he  assumes  any  obliga- 
tion to  aid  in  keeping  up  the  fence  thus  made  a  parption 
fence.(3)  The  release  of  the  right  of  way  through  his 
land  by  the  land  owner,  and  the  building  of  fences  by 
the  company  along  the  right  of  way  where  it  runs  thj'ough 
the  fields,  and  the  \ise  of  the  fields  for  pasturage  by  the 
owner,  who  relies  upon  the  fences  for  prote6lion  to  his 
stock,  does  not  make  the  fence  a  partition  fence,  which  the 
land  owner  is  bound  to  help  keep  up,  where  there  is  a 
statute  requiring  railroads  to  *'  fence  in  "  its  tracks. (4) 


(1)  In  Matter  of  Long  Island  R.  R.  Co.  3,  Edw.  Ch.  487. 

(2)  Smith  V.  Minneapolis,  etc.,  R.  R.  Co.,  37  Minn.  103;  S.  0.  33  N. 
W.  Rep.  316;  Corwin  v.  New  Yorlc,  etc.,  R.  R.  Co.  13  N.  Y.  42;  Van- 
dergri ft  r.  Delaware,  etc.,  R.  R.  Co.,  2  Houst.  (Del.)  287;  Henry  r. 
Dubuque,  etc.,  R.  R.  Co.,  2  Clarke  (la.)  28S;  Richmond,  etc.,  R.  R.  Co. 
V.  Jones,  6  Amer.L.  Reg.  (O.  S.)  346.  In  Michigan  the  statute  con- 
cerning partition  fence- viewers  has  no  reference  to  railroad  fences* 
Bay  City,  etc.,  R.  R.  Co.  v.  Austin,  21  Mich.  390,  407. 

(3)  Busby  V.  St.  Louis,  etc.,  R.  W.  Co.,  81  Mo.  43 

(4)  Cleveland,  etc.,  R.  R.  C.  v,  Crossley,  36  Ind.  370. 


§  42  PARTITION   FENCES.  67 

§  42.  Easemeiit. — By  statute  adjoining  owners  of 
lands  were  bound,  if  the  lands  were  improved,  to  maintain 
the  partition  fences  equally.  It  was  held  that  "  as  owners 
of  land,  where  they  own  their  own  track,  railroad  com- 
panies "  were  "  subje6t  to  the  same  liabilities  as  the  owner. 
But  the  statutory  provision"  did  "not  apply  to  such  corpor- 
ations, where  they  own  nothing  in  their  track  but  an  ease- 
ment, a  right  of  way,  merely.  In  such  a  case,  neither  the 
company  nor  the  owner  of  the  statute"'  was  "  bound  to 
fence."(i)  But  a  statute  expressly  requiring  a  railroad 
company  to  fence  its  right  of  way  is  applicable  to  one 
which  has  only  an  easement  in  the  land  on  which  its  track 
is  laid. (2) 

(1)  Dean  v.  Sullivan  R.  R.  Co.  2  Post.  316. 

(2)  Quimby  V.  Vermont  Central  R.  R.  Co.,  23  Vt.  387;  Toledo,  etc., 
R.  R.  Co.  V.  Pence,  68  111.  524.  A  statute  making  it  criminal  to  dis- 
place, remove  or  destroy  "a  rail,  sleeper,  switch,  bridge,  viaduct,  cul- 
vert, embankment,  or  structure  appertaining  to  or  connected  with  a 
railway,"  is  not  applicable  to  a  railway  fence,  for  the  fence  does  not 
constitute  any  part  of  the  railroad  proper.  State  v.  Walsh,  43  Minn. 
444. 
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CHAPTER  V. 
Against  Whom  Must  Fencb. 

Section  43.  Reqairement  to  Fence  Purely  Statutory. 

44.  Repeal  of  Fencing  Statute. 

45.  Must  Fence  Against  Non-Adjoining  Owners  of  Stock. 

46.  Must  Fence  only  as  to  Adjoining  Proprietor. 

47.  Who  is  an  Adjoining  Proprietor. 

48.  An  Adverse  Possession — Proprietor. 

49.  Stock  on  Adjacent  Land  with  Consent  of  Proprietor — 

License. 

50.  Trespassing  Stock  on  Adjacent  Land. 

51.  Stock  Unlawfully  in  Highway  not  Bound  to   Fence 

Against. 

52.  Company  Liable  if  it  Must  Fence — Highway. 

53.  Escaping  Stock. 

6i.  At  Large  in  Violation  of  "Herd  Law.>» 

55.  Regulation  by  Board  of  County  Commissioners. 

66.  Stock  at  Large  in  Violation  of  "Herd  Law,"  Continued. 

57.  When  Unlawfully  at  Large— Massachusetts  Cases — Tres- 

passing Stock. 

58.  Fencing  Against  Hogs— "Herd  Law." 

59.  Stock  Running  at  Large. 

60.  Stock  Running  at  Large — Iowa  Statute. 

61.  Tenant  of  Railway — Servant. 

62.  Fencing  Improved  Lands. 

63.  "Within  Five  Miles  of  Any  Settlement." 

64.  Passing  Through  Inclosed  or  Cultivated  Land— Prairie. 

§  43.  Requirement  to  Fence  Purely  Statu- 
tory.— Where  the  common  law  rule  prevails,  that  the 
owner  of  stock  must  keep  them  on  his  own  land,  and  per- 
haps in  the  majority  of  the  states  where  that  rule  does 
not  exist,  or  exists  in  a  modified  way,  the  obligation  on  a 
railway  company  to  fence  is  purely  and  wholly  statutory, 
(i)     Nor  can  an  adjoining  owner  compel  the  company  to 

(1)  Vandergrlft  v.  Delaware,  etc.,  R.  R.  Co.,  2  Houst.  (Del.)  287; 
68 
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fence  its  track,  on  the  ground  that  he  has  given  it  the  right 
of  way  through  his  farm.(  i) 

§  44.  Repeal  otWencing  Statute. — No  one  has  a 

vested  right  in  a  statute  requiring  a  railway  corporation  to 
fence  its  right  of  way  ;  and,  therefore,  such  a  statute  may 
be  repealed  without  providing  for  the  assessment  of  dam- 
ages by  such  repeal  which  any  one  may  suffer.  "The 
obligation  upon  the  railroad  company  to  fence  comes  into 
existence,  it  is  modified  or  goes  out  of  existence,  by  the 
enat^tment,  change  or  repeal  of  statutes.  "(2)  Thus,  the 
Connecticut  a(J:lof  1873  required  companies  to  make  fences 
along  the  roads  when  ordered  by  the  railroad  commis- 
sioners. Under  this  a6t  such  commssioners  made  an  order 
that  the  defendant  company  should  make  a  fence.  In 
1874  this  ^^  °f  ^^73  was  repealed  ;  and  in  1875  reenacfted. 
It  was  held  that  the  duty  of  the  company  to  make  the 
fence  terminated  with  the  repeal  of  the  a<5t  of  1873,  and 
was  not  revived  with  the  reenadtment  of  the  ndt  in  1875.(3) 

§  45.  WLunt  Fence  Asainst  Non- Ad  joining 
Owners  of  liand. — Many  of  the  statutes  require  a 
railway  company  to  fence  against  not  only  those  who  are 
adjoining  land  owners  of  land,  but  against  all  persons 
owning  stock. (4)     And  this,  too,  even  though  the  stock  at 

Williams  v.  Michigan  Central  R.  R.  Co.  2  Mich.  259;  Richmond,  etc., 
R.  B.  Co.  V,  Jones,  6  Amer.  L.  Reg.  (O.  S.)  346;  Williams  v.  New 
Alhany,.etc.,  R.  R.  Co.,  5  Ind.  Ill;  New  York  etc.,  R.  R.  Co.  v.  Skin- 
ner, 7  Harris,  298;  S.  C.  1  Amfir.  L.  Reg.  (O.  S.)  97;  North  Pennsyl- 
vania R.  R.  Co.  V.  Rehman,  49  Pa.  St.  101 ;  S.  C.  5  Amer.  L.  Reg.  49. 

(1)  Louisville,  etc.,  R.  R.  Co.  r.  Milton,  14  B.  Mon.  75. 

(2)  Campbell  v.  New.  York,  etc.,  R.  R.  Co.,  50  Conn.  128. 

(3)  Kane  v.  New.  York,  etc.,  R.  R.  Co.  49  Conn.  139. 

(4)  McCall  V.  Chamberlain,  13  Wis.  637:  Kaes  v.  Missouri  Pacific 
R.  W.  Co.,  6  Mo.  App.  397;  Duncan  v.  St.  Louis,  etc.,  R.  W.  Co.,  91  Mo. 
67;   Walsh  v.  Virginia,  etc.,  R.  R.  Co.,  8  Nev.  110;  Saint  John,  etc., 
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the  time  of  entering  on  the  right  of  way  is  trespassing 
upon  the  adjoining  land;(i)  especially  if  the  owner  has 
not  been  negligent  in  permitting  them  to  escape  from  his 
own  land. (2)  One  of  the  reasons  under-lying  the  enact- 
ment of  a  statute  requiring  a  railway  corporation  to  fence 
against  the  stock  of  every  person  is,  that  such  fence 
materially  lessens  the  danger  of  travelling  ;(3)  and  this  is 
why  the  company  should  be  held  liable  for  injury  to  tres- 
passing stock. 

§  46.  must  Fence  Only  as  to  Adjoiningr  Pro- 
prietor.— Q^ite  a  number  of  the  statutes,  however,  in 
express  language  require  the  railroad  company  to  fence 
only  as  against  an  adjoining  proprietor  and  those  lawfully 
occupying  such  adjoining  lands. (4)  The  statutory  duty  is 
made  quite  clear  in  the  Vermont  case,  where  the  statute 
did  not  limit,  in  express  words,  the  duty  to  fence  as 
against  adjoining  properties  only ;  on  the  general  ground 
jhat  all  other  stock  must  be  trespassers  at  the  time  and 
place  they  necessarily  reach  the  right  of  w^ay,  and  against 
which  the  corporation  is  not  bound  to  fence.  A  statute 
of  that  State  required  that  "  the  corporation  shall  build 
and  maintain  a  sufficient  fence  upon  each  side  of  their 
railroad,  through    the  whole  route  thereof."     This  was 

R.  W.  Co,  V.  Montgomery,  21  N.  B.  441 ;  Rhodes  r.  Utlca,  etc., 
R.  R.  Co.,  5  Hun,  344;  Pontiac  Pacific,  etc.,  R.  W.  Co.  v,  Brady,  4 
Montreal  L.  R.  (Q.  B.)  346.  See  Indianapolis,  etc.,  R.  R.  Co.  v.  Town- 
send,  10  Ind.  38;  Jefferson ville  R.  R.  Co.  v,  Applegate,  10  Ind.  49. 

(1)  Duffy  V,  New  York,  etc.,  R.  R.  Co.,  2  Hilt.  496. 

(2)  Missouri  Pacific  R.  W.  Co.  v.  Roads  33  Kas.  6-10. 

(3)  Veerhusen  v.  Chicago,  etc.,  R.  R.  Co.,  53  Wis.  689;  Chicago, 
etc.,  R.  R.  Co.  r.  Harris,  54  111.  528. 

(4)  Gillis  V,  Great  Western  R.  R.  Co.,  12  Q.  B.  (Can.)  427;  Dolrey 
V.  Ontario,  etc.,  R.  R.  Co.,  11  Q.  B.  (Can.)  600;  Monkland  R.  W.  Co, 
t?.  Waddell,  23  D.  1167;  33  Jur.  (Scotch)  Chapin  p.  Sullivan  R,R.  Co. 
39  N.  H.53;  Sanschagrin  r.  Grand  Trunk  R.W.  Co.,  14  Low.  Can.  Rep. 
140;  Rae  r.  Grand  Trunk  R.  W^.  Co.,  14  Low.  Can.  Rep.  142,  note. 
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held  to  require  the  corporation  to  fence  only  as  to  adjoin- 
ing land  owners  and  those  whose  stock  was  rightfully  on 
the  highway.  "We  cannot  conceive  then"  said  the  Court 
"  how  any  one  can  be  said  to  be  directly  interested  in  the 
maintaining  of  fences  upon  a  railway,  beyond  the  adjoin- 
ing proprietors  of  land,  and  those  who  may  travel  upon 
the  road,  either  as  passengers  or  workmen.  *  *  *  The 
adjoining  proprietors  certainly  are  primarily  and  princi- 
pally interested  in  the  maintaining  of  fences  upon  the 
line  of  railways.  There  is  no  doubt  a  remote,  incidental 
and  contingent  interest  in  all  citizens,  in  having  such 
roads  carefully  fenced.  One's  teams,  cattle  and  children 
even,  are  thereby  rendered  less  likely  to  receive  damage 
by  reason  of  the  running  of  such  roads.  But  this  is  an 
interest  of  so  remote  and  contingent  a  charafter,  ^s  scarcely 
to  be  supposed  to  form  the  basis  of  so  extensive  and  so  ex- 
pensive a  charge  upon  such  companies  by  the  Legislature  ; 
certainly  it  should  not  be  so  held,  unless  so  expressed 
in  totidem  verbis^  or  by  the  most  obvious  implications. 
Assuming,  then,  that  this  general  provision  in  the  char- 
a6ter  [charter]  of  the  company  is  for  the  benefit  of  the 
land  owners,  and  to  prevent  all  uncertainty  of  construc- 
tion as  to  the  party  upon  whom  the  burden  ought  to  rest ; 
it  seems  to  follow  that  only  the  adjoining  proprietors  can 
complain  of  the  omission,  and  that  a  proprietor  can  only 
complain  of  the  omission  adjacent  to  his  own  land.  This 
enaftment  only  places  the  defendant  in  the  position  of  an 
adjoining  proprietor,  who  is  bound  by  contract  or  prescrip- 
tion to  build  the  fences  between  himself  and  adjoining 
proprietor.  The  statute  imposes  this  burden  exclusively 
upon  the  railway,  which,  as  between  adjoining  proprietors, 
generally  is  to  be  borne  jointly  and  equally.  But  the 
matter  of  such  division  fence  is  always  a  matter  of  stipu- 
lation between  the  adjoining  occupants  or  proprietors,  or 
may  become  so,  at  any  time,  without  the  right  of  inter- 
ference by  any  other  one.     Hence  it  was  competent  for 
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the  defendant  to  stipulate  with  the  land  owner  adjoining 
the  road,  to  let  the  land  remain  unfenced,  or  to  assume  the 
burden  themselves,  and  no  other  land  owner  could  com- 
plain upon  the  mere  ground  of  the  increased  liability  to 
injury  of  his  cattle. "(i) 

§  47.  l¥ho  is  an  Acljoining  Proprietor.— Some 

nice  questions  have  arisen  as  to  wha  is  an  adjoining  pro- 
prietor. Thus,  in  Missouri  it  was  held  that  if  there  be  no 
fence  between  the  owner  of  the  stock  injured  and  land 
which  adjoined  the  right  of  way,  such  owner  may  recover 
if  the  railroad  fence  is  insufficient,  or  a  gate  is  left  open 
which  is  in  the  railroad  fence,  although  such  owner's  land 
is  not  adjacent  to  such  right  of  way  ;  but  if  there  is  a  suffi- 
cient partition  fence  between  his  land  and  the  land  of  the 
adjoining  owner,  he  cannot  recover ;  for  as  to  him  the 
railroad  is  fenced. (2)  So  where  a  highway  ran  parallel 
to  and  abutting  on  the  right  of  way,  a  field  adjoining  the 
outer  side  of  such  highway  was  held  to  be  land  adjoining 
the  railroad,  and  the  company  liable  to  fence  against  the 
owner's  stock.(3)  So  one  whose  stock  is  lawfully  in  a  high- 
way falls  within  the  meaning  of  the  phrase,  *'  adjoining 
proprietor  ;"(4)     but  he  is  not  if  they  are  unlawfully  in  the 


(1)  Jackson  r.  Rutland,  etc.,  R.  R.  Co.  25  Vt.  150.  Afflrmed,  Morse 
V.  Rutland,  etc.,  R.  R.  Co.,  27  Vt.  49;  Hendrix  v.  St.  Joseph,  etc.,  R. 
W.  Co.,  38  Mo.  App  520.  In  Missouri,  unless  it  is  not  shown  that  the 
stocic,  in  an  action  by  a  non-aijijoining  lands  owner,  comes  upon  the 
track  from  adjoinini^  fields  which  were  fenced,  there  can  be  a  recov- 
ery. Young  V,  Kansas  City,  etc.,  R.  R.  Co.,  39  Mo.  App.  52 ;  for  cattle 
there  may  lawfully  ran  at  large  upon  unlnclosed  lands;  and  as 
against  cattle  on  such  lands  the  railroad  must  fence.  Board  v.  St. 
Louis,  etc.,  R.  W.  Co.,  36  Mo.  App.  151. 

(2)  Harrington  v.  Chicago,  etc.,  R.  R.  Co.,  71  Mo.  384;  Carpenter  v, 
St.  Louis,  etc.,  R.  W.  Co.,  25  Mo.  App.  110;  Smith  ».  St.  Louis,  etc. 
R.  W.  Co.,  25  Mo.,  App.  113. 

(3)  Daniels  v.  Grand  Trunk  R.  W.  Co.,  11  Ontario  App.  471. 
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highway.(i)  One  whose  lands  lie  half  a  mile  away  is 
not  an  adjacent  proprietor,  within  the  meaning  of  an  adt 
giving  damages  to  adjacent  proprietors.(2)  ''The  ad- 
joining owner  may  waive  a  fence  on  that  part  of  his  land 
adjoining  the  railroad,  in  which  event  his  other  fences 
stand  as  railroad  fences,  and  the  owner  next  adjoining 
may  have  cause  for  adtion  against  the  road  for  double 
damages  if  such  fences  are  insufficient. '*(3)  But  ii  can-, 
not  be  said  that  all  the  cases  agree  with  this  statement : 
as  for  instance  in  New  Hampshire  it  is  said  that  a  railroad 
company  is  only  required  to  fence  as  against  adjoining 
owners  or  those  **  who  are  rightfully  upon  the  lands, 
except  where  the  corporations  have  settled  with  and  paid 
the  owner  of  the  adjoining  lands  for  building  and  main- 
taining the  fences."(4)  Where  a  railroad  ran  through  a 
common  field  for  several  miles,  owned  by  different  parties, 
some  of  whom  resided  therein,  and  was  onlv  fenced  on 
the  outside:  it  was  held  that  the  company  was  liable 
for  stock  killed  by  its  trains  within  the  enclosure. (5)  The 
plaintiff'  owned  land  adjacent  to  a  railroad,  and  permitted 
D.,  a  servant  of  the  company  living  within  the  company's 
fences,  to  cultivate  a  small  piece  free  of  rent.  D.  made  a 
gate  in  the  railroad  fence  to  give  access  to  the  land  he 
cultivated  ;  and  the  plaintiff^s  horse  passed  through  it  to 
the  railroad  and  was  killed.  It  was  held  that  the  plaintiff* 
was  sufficiently  in  possession  of  the  cultivated  close,  from 
which  the  horse  escaped,  to  recover;  and  that  the  com- 
pany could  not  repudiate  the  atSt  of  the  servant.(6) 

(1)  Manchester,  er.c,  R.  W.  Co.  v,  Wallis,  7  Railw.  Cas.  709;  S.  C.  2 
C.  L.  K.  673;  14  C.  B.  243;  23  L.  J.  C.  P.  85;  18  Jur.  268. 

(2)  Continental  Imp.  Co.  r.  Phelps,  47  Mich.  299. 

(3)  Ferris  v.  St.  Louis,  etc.,  R.  W.  Co.,  30  Mo.  App.  122. 

(4)  Horn  v,  Atlantic,  etc  ,  R.  R.  Co.,  35  N.  H.  169. 

(5)  Peoria,  etc.,  R.  R.  Co.  v.  Barton,  80  III.  72. 

(6)  Henderson  c.  Grand  Trunk  R.  W.  Co.,  20  Q.  B.  Can.  602. 
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§  48.  Adverse  Possession.— Proprietor. — '*  Pro- 
prietor of  lands  adjoining  the  railway  "  is  the  expression 
used  in  a  Canadian  statute  in  specifying  those  against 
whom  a  railway  company  was  required  to  fence.  In  con- 
struing this  clause  it  was  said:  "A  person  claiming  the 
land  as  his  own  against  the  legal  owner,  bj'  any  aft  of 
wrong  as  by  disseizin,  dispossession  or  the  like,  might,  I 
think, be  considered  a  proprietor  under  this  a(5t.  I'here  is 
no  difficulty  in  determining  the  meaning  o{  proprietor. 
It  is,  in  my  opinion,  used  to  express  the  full  ownership  of 
the  land  by  legal  title,  or  by  claim  of  title.  If  a  person  in  a 
contraft  for  sale  of  the  land  describe  himself  as  proprietor, 
that  would  be  understood  to  mean  that  he  was  the  owner 
of  the  property. "( I) 

§  49.  Stocii  on  Adjacent  Land  with  Consent 

of  Proprietor. — liicense. — One  occupying  land  ad- 
joining the  right  of  way  with  the  consent  of  the  owner,  or 
under  a  license  from  him,  is  entitled  to  be  prote<5led  by  a 
fence.  (2)  Where  the  owner  of  stock  hired  of  the  lawful 
occupier  of  some  land  adjoining  a  railroad  a  stable  there- 
on for  his  horse,  and  let  it  graze  during  the  day  on  the 
land ;  and  at  night  it  got  out,  and  passed  through  a  defedt 
in  the  railroad  fence,  it  was  held  that  the  owner  could 
recover ;  for  the  horse  was  on  the  land  with  the  license  of 
the  occupier,  and  was  within  the  statute  allowing  an 
* '  occupier ' '  to  recover.  ( 3 )  Where  the  plaintifFs  horse  was 
in  A's  field,  being  pastured  thereby  A.,  and  got  over  a  fence 
between  the  pasture  and  A's  pea  field,  and  thence  passed 
through  a  defecSlive  fence  onto  the  railroad  (which  touched 

(1)  Conway  v.  Canada  Pacific  R.  W.  Co.,  7  Ontario,  673,  685. 

(2)  Buxton  V.  Nortiieastern  R.  W.  Co.,  3  L.  R.  Q.  B.  549;  S.  C.  37 
L.  J.  Q.  B.  258;  18  L.  T.  795;  16  W.  R.  1124;  9  B.  &  S.  824. 

(3)  Dawson  v.  Midland,  R.  W.  8  L.  R.  Exch.  8;  S.  C.  42  L.  J.  Exch. 
49;  21  W.  R.  56.   Summers  r.  Hannibal,  etc.,  R.  R.  Co.  29  Mo.  App.  41. 
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the  pea  field),  it  was  held  that  the  company  was  liable  ;  for 
the  horse  was  not  wrongly  in  the  pea  field,  A.  not  being  re- 
quired to  keep  him  in  the  pasture.(i)  Mere  consent  of  the 
land  owner  is  sufficient  to  enable  the  owner  of  the  stock  to 
recover.(2)  Thus  a  tenant  agreed  with  the  plaintiff  to 
pasture  his  stock,  and  then  agreed  with  his  adjoining 
neighbor,  whose  land  touched  the  railroad,  to  let  their 
stock  run  in  common  on  their  two  separate,  but  adjoining 
lands.  They  took  down  the  partition  fence.  It  was  held 
that  the  landlord  of  the  tenant,  the  plaintiff,  could  recover 
of  the  company  for  his  stock  that  was  killed  by  it,  which 
was  thus  protedied  under  the  agreement. (3)  To  simply 
allege  that  the  stock  injured  was  lawfully  on  the  land  of 
another  is  not  sufficient  in  an  a6lion  to  recover  damages 
for  their  injury,  where  the  stock  passed  from  such  land 
onto  the  railway  ;  for  it  should  be  alleged  by  what  right 
they  were  there,  and  such  statement  is  only  a  legal  con- 
clusion.(4)  The  burden  of  show^ing  that  such  stock  is 
there  by  license  of  the  land  owner  lies  upon  the  owner  of 
the  stock. (5)  The  owner  of  the  land  adjoining  a  railway 
gave  the  plaintiff  leave  to  put  his  horse  in  his  stable  on  such 
land.  "The  only  travelled  access  to  the  land  and  stable  " 
was  by  a  path  from  the  street.  The  horse  got  out,  was 
pursued,  and  ran  upon  the  land  and  thence  upon  the  track, 
but  did  not  follow  the  path.  The  company  was  held  liable, 
for  the  horse  was  lawfully  on  the  land  from  which  it  ran 
upon  the  track. (6)     In   ascertaining  who  is  a  tenant,  a 

(1)  McAlpine  r.  Grand  Trunk  K.  W.  Co.  38  Q.  B.  (Can.)  446.  It 
should  be  observed  also  that  if  the  horse  had  been  A's,  he  too,  could 
have  recovered ;  for  an  adjoining  proprietor  is  not  bound  to  make 
his  own  field  fence  good. 

(2)  Jackson  v.  Rutland,  etc.,  R.  R.  Co.  25  Vt.  150. 

(3)  Barker  v.  Grand  Trunk  R.  W.  Co.,  11  Ontario  App.  68. 

(4)  Auger  v.  Ontario,  etc.,  R.  R.  Co.  16  Q.  B.  (Can.)  92. 

(5)  Smith  V.  St.  Louis,  etc.,  R.  TV.  Co.,  25  Mo.  App.  113. 
<6)  Sawyer  v,  Vermont,  etc.,  R.  R.  Co.,  105  Mass.  196. 
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mere  squatter  cannot  be  considered  such ;  nor  can  he  be 
considered  an  •*  occupant,  "(i)  Thus  the  plaintiff  and 
one  N.  occupied  lands  adjoining  each  other's  tract ;  the 
latter  as  locatee  of  the  Crown,  the  plaintiff  a  mere 
squatter  on  Crown  lands.  By  agreement  between  them, 
their  horses  were  pastured  together.  One  of  the  plaintiff's 
horses  strayed  from  N's  land  onto  the  adjoining  railway 
and  was  hurt.  It  was  held  that  "occupied  lands  "  under 
the  railway  adt  denoted  lands  a<Slually  or  construcStively 
used  and  occupied  up  to  the  line  of  the  railway  by  adtuai 
possession  of  the  tra<5l  by  persons  who  own  it  or  are 
entitled  to  the  possession ;  and  although  a  mere  squatter 
could  not  recover,  the  plaintiff  could  through  N.,  notwith- 
standing that  he,  N.,  had  failed  to  fulfil  the  condition  of  his 
location  by  performance  of  the  settlement  (there  having 
been  no  forfeiture  of  his  claim  declared). (2)  While  the 
word  "proprietor"  '*  maybe  construed  possessors  having 
some  right  in  the  land ;  and  that  if  damages  result  to 
such  a  proprietor  from  the  omission  of  the  defendant  to 
fence  or  maintain  fences  within  the  statute,  he  may  bring 
his  a(5lion;"(3)  yet  "  the 'fa<5l  that  the  plaintiff  agreed  to 
pay  a  nominal  sum  for  the  privilege  that  others  enjoyed 
for  nothing,  has  not  the  effect,  we  think,  of  making  him 
'such  an  occupier  of  the  land  within  the  meaning  of  the 
a(5l  as  the  company  are  bound  to  fence  against."(4)  If  a 
land  owner  had  a  right  of  pasturage  in  a  town  common,  it 
was  said  that  he  could  not  be  considered  a  proprietor 
of  it.(s) 


(1)  Conway  v,  Canada  Pacific  R.  W.  Co.,  7  Ontario,  673.  S.  C.  oi> 
appeal,  12  Ontario  App.  708. 

(2)  Davis  V.  Canadian  Pacific  R.  W.  Co.  12  Ontario  App.  724. 

(3)  Brown  r.  Grand  Trunlc  R.  W.  Co.,  24  Q.  B.  (Can.)  360. 

(4)  Auger  t?.  Ontario,  etc.,  R.  R.  Co.,  16  Q.  B.  (Can.)  92. 

(5)  Mcintosh  v.  Grand  Trunk  R.  W.  Co.,  30  Q,  B.  (Can.)  601. 
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§  50.  TrespassinfiT  Stock  on  Adjacent  liand. — 

The  rule  is,  where  the  railway  is  bound  only  to  fence 
against  adjoining  land-owners,  it  is  not  required  to  fence 
against  trespassing  stock.  To  thus  express  it,  however, 
is  only  another  way  of  stating  the  rule  that  such  a  cor- 
poration is  required  only  to  fence  against  adjoining 
proprietors  or  those  who  have  a  lawful  right  to  occupy 
such  premises  with  their  stock.  **If  the  cattle  of  an 
occupant  of  part  of  one  lot  or  seAion,  while  trespass- 
ing on  an  adjoining  lot  or  section,  escape  thence  upon 
ati  adjoining  lot  or  se<5tion  and  are  killed,  it  must  be  con- 
ceded that  the  owner  would  have  no  claim  against  the  com- 
pany."(i)  There  are  two  reasons  for  this  rule.  One 
is  because  the  express  language  of  the  statute  only  applies 
to  an  adjoining  proprietor.  The  second  is,  that  by  the 
common  law,  every  man  must  keep  his  stock  on  his  own 
land,  and  in  order  to  reach  the  railway  thev  must  neces- 
sarily  become  trespassers  in  passing  over  the  lands  of  the 
proprietor  whose  lands  adjoin  the  railway  ;  and  it  is  only 
those  who  do  not  transgress  the  law  that  the  com- 
pany is  bound  to  protect  from  injury.(2)  This  rule  was 
carried  to  an  extreme  limit  in  a  New  Hampshire  case, 
where  the  railroad  company  owned  a  tradl  of  land 
Iving  between  its  right  of  way  and  the  land  of  the  owner 
of  the  stock  injured,  across  which  they  passed  before  they 
reached  the  right  of  way.  There  a  recovery  was  denied. (3) 
Where  the  plaintifTs  stock  wandered  from  his  unfenced 
land  onto  the  right  of  way  of  Q^.  road,  and  then  across  it 
onto  S.  road,  which  ran  touching  and  parallel  with  Q^. 
road,  and  were  there  killed,   although    both  roads    ran 

(1)  Conway  v,  Canadian  Pacific  K.  W.  Co.,  12  Ontario  App.  708. 

(2)  Gillie  r.  Great  Western  R.  W.  Co.  12  Q.  B.  (Can.)  427;  Dolrey 
r.  Ontario,  etc.,  R.  R.  Co.,  11  Q.  B.  (Can.)  600;  Eames  v,  Salem,  etc.  R. 
R.  Co.  98  Mass.  660. 

(3)  Cornwall  r.  Sullivan  R.  R.  Co.,  8  Post.  161. 
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through  his  lands,  he  having  lands  on  both  outer  sides  of 
both  roads«  a  recovery,  in  action  against  S.  road,  was 
denied,  because  they  appeared  to  be  trespassers ;  and  the 
mere  fa6t  that  his  cattle  were  put  into  a  field  opening  onto 
Q^.  road  did  not  show  a  license  from  such  road  to  permit 
his  stock  to  run  upon  its  right  of  way.(i)  M.,  an  adjoin- 
ing land  owner,  took  down  the  railroad  fence,  with  the 
consent  of  the  company,  in  order  to  supply  them  with  wood 
cut  upon  the  land.  He  then  sold  his  land  to  C,  stipu- 
lating that  he  should  retain  one  or  two  acres  on  which  the 
wood  was  piled.  C.  afterwards  leased  the  east  half  of 
his  land  to  the  plaintiff,  containing  part  of  the  land  re- 
tained by  M.  C.  allowed  A's  stock  to  run  on  the  west 
half  of  the  land  so  purchased,  there  being  no  line  fence 
between  the  two  halves.  A's  stock  escaped  from  this 
west  half  onto  the  railway  where  the  fence  had  been 
removed  by  M.,  and  were  injured.  It  was  held  that  A. 
could  not  recover ;  because  these  fa6ts  showed  a  license, 
by  implication,  from  C.  to  leave  the  fence  as  it  was,  and 
he,  A.,  as  C's  licensee,  was  no  better  than  C.  It  was  also 
further  held  that  as  the  fence  was  removed  bv  leave,  the  com- 
pany  was  not  bound  to  rebuild  it  until  a  demand  was  first 
made  that  it  be  rebuilt. (2)  If  the  person  in  charge  driv- 
ing an  animal  along  the  highway,  either  negligently  or 
through  incompetency,  permits  it  to  escape  into  lands 
adjoining  a  railway,  and  it  then  passes  onto  such  railway 
and  is  injured,  there  can  be  no  recovery  by  the  owner.  (3) 


(4)  Doaglass  v.  Grand  Trunk  R.  W.  Co.,  5  Ontario  App.  685. 

(5)  Kilmer  v.  Great  Western  R.  W.  Co.,  35  Q.  B.  (Can.)  595.  For 
additional  cases,  see  Brooks  v.  New  York,  etc.,  R.  R.  Co.,  13  Barb. 
r)94;  Montreal,  etc.,  R.  R.  Co.  v.  Perras,  16  L.  Can.  Rep.  443;  S.  C.  2  L. 
C.  Jr.  17;  Perkins  v.  Eastern  R.  R.  Co.  29  Me.  .307. 

(6)  Giles  V.  Boston,  etc.,  R.  R.  Co.,  55  N.  H.  552.  In  Massachusetts 
a  recent  statute  allows  a  recovery  where  stock  is  trespassing.  Browne 
V,  Providence,  etc.,  R.  R.  Co.,  12  Gray,  55;  Keliher  r.ConnecticutRiver 
R.  R.  Co.  107  Mass.  411. 
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§  51.  Stock     IJnlawriilly    in      Highway— iVot 

Bonnd  to  Fence  Against. — In  the  case  quoted  from 
in  a  previous  secSlion  (see  §  47)  it  was  said:  "The  idea 
of  any  obligation  upon  railroads  to  fence  their  roads,  for 
the  security  of  cattle  passing  along  the  highway,  must  rest 
upon  the  hypothesis  that  such  cattle  are  rightfully  in  the 
the  highway.  Cattle  are  rightfully  driven  along  the  high- 
way, and  in  such  case,  if  fences  and  cattle-guards  are 
omitted  where  they  can  be  properly  kept  up,  consistently 
with  the  proper  use  of  the  railway,  and  damage  ensue, 
very  possibly  an  action  may  lie.  But  in  the  present  case, 
the  cattle  were  astray  upon  the  highway.  They  could  cer- 
tainly claim  to  be  regarded  in  no  more  favorable  light. 
And  in  this  State  it  is  not  now  considered  that  the  owner 
of  cattle  has  any  right  to  depasture  them  in  the  highway. 
The  owner  of  cattle  here  is  left,  since  theRevised  Statutes 
of  1839,  ^^  ^^  common  law.  He  is  bound  to  keep  his  cattle 
at  home.  If  found  doing  damage  in  one's  field,  they  may  be 
impounded,  without  reference  to  the  legalityof  the  outward 
fences  of  the  field,  where  the  cattle  are  found.  Fences  ad- 
joining the  highway  are  expressly  excepted  by  the  statute 
while  all  other  fences  surrounding  such  field  are  required  to 
be  found  legal  in  order  to  justify  the  party  distraining.  We 
are  then  compelled  to  fall  back  on  the  common  law,  as  to 
the  obligation  to  build  fences  adjoining  the  highway,  and 
the  right  of  the  owner  of  the  cattle  to  feed  them  on  the 
highway.  And  here  there  seems  little  doubt.  At  common 
law  the  subject  of  fence  is  seldom  much  discussed,  it  being 
every  man's  duty  to  keep  his  own  fields  fenced,  for  the 
purpose  of  restraining  his  own  cattle,  rather  than  those  of 
others.  If  his  cattle  went  at  large  and  did  damages,  they 
are  liable  to  distress  as  matter  of  course,  unless  in  some  wav 
the  owner  would  show  a  right  to  have  his  cattle  where  they 
were  found,  or  unless  some  prescription  or  contra6t  changed 
the  general  obligation  to  fence.     *  *  *  Fences  are  always 
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good  enough  at  common  law,  which  answers  their  end,  of 
keeping  one's  own  cattle  inclosed,  and  always  insufficient 
if  they  fail  to  answer  that  purpose.  If  one's  cattle  went 
abroad  either  by  permission  or  accident,  the  owner  was 
liable  for  all  damages.  One  had  no  right  to  depasture  his 
cattle  in  the  highway.  For  by  so  doing,  he  was  infringing 
on  the  rights  of  the  owner  of  the  soil  and  freehold,  although 
encumbered  by  the  public's  right  of  way.  The  right  of 
way  gave  the  public  no  right  to  the  trees  and  herbage 
growing  upon  the  land,  or  to  the  stone  and  minerals  under 
the  soil.  That  was  as  much  the  property  of  the  freehold 
as  before.  Cattle  have  only  the  right  of  -passage  upon  the 
highway ;  if  upon  it  for  any  other  purpose,  they  are  tres- 
passers.(i)  It  is  no  more  pretended  that  taking  land  for  a 
highway  gives  the  public  any  thing  more  than  a  right  of 
way  in  the  land.  And  if  all  the  others  in  the  soil  remain 
to  the  owner  as  before,  and  this  is  no  where  questioned, 
but  recognized  in  all  the  cases  at  common  law,  we  do  not 
readily  comprehend  how  anyone  can  be  said  to  have  any 
more  right  to  have  his  cattle  in  the  highway,  either  as  estrays 
or  levant  and  couchant^  than  in  any  other  man's  field.  And 
such  is  the  language  of  the  cases  upon  the  subjeft.  But 
it  is  competent,  no  doubt,  for  the  owner  of  the  land  encum- 
bered by  the  highway,  to  occupy  it  in  common,  as  it  is 
generally  dojie  in  this  state,  and  to  suffer  others,  not  having 
any  interest  in  such  lands,  to  feed  cattle  in  the  highway  ; 
and  so  long  as  he  acquiesces  in  this  mode  of  occupying  the 
highway,  and  until  he  gives  notice  of  dissent,  he  may  pro- 
bably be  bound  by  it.  But  I  should  entertain  no  doubt  of 
the  right  of  any  one  to  dissent  from  any  such  arrangement 
by  common  consent,  and  exclude  cattle  from  his  lands, 
across  which  the  highway  passed,  and  to  maintain  an  a6tion 
against  the  owner  of  cattle  depasturing  upon  such  lands, 
after  notice  to  restrain  them.     And  it  is  certain  that  our 

(1)  Citing  2  Roll  Ab.  666  pi.  1,  and  Doveston  0.  Paine,  2  H.  B.  527. 
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Statute  since  1839,  expressly  excuses  all  land-owners  from 
fencing  lands  adjoining  the  highway.  For  if  they  may 
impound  cattle  doing  damage  in  a  field  where  the  fence  is 
not  legal,  they  may  where  there  is  no  fence  ;  and  by  parity 
of  reasoning,  if  cattle  are  thus  liable  to  distress,  it  must 
follow  that  they  are  wrong  doers  in  the  highway,  as,  if 
they  were  rightfully  there,  the  adjoining  proprietors  must 
of  necessity  be  made  to  fence  against  them.  And  if  land- 
owners generally  are  not  bound  to  fence  their  lands  off 
from  the  highway,  much  less  should  railroad  companies 
be  required  to  do  so.  For  in  most  cases,  such  a  requirt- 
ment  would,  on  the  present  plan  of  crossing  highways  at 
grade,  be  altogether  impracticable,  and  would  impose 
upon  such  companies  the  burden  of  raising  their  roads  and 
station  houses  above  grades,  so  as  to  exclude  all  highways 
from  their  level,  which,  it  is  believed,  can  never  be  re- 
quired by  their  charters.  *******  It  is  obvious  that 
the  right  of  the  railway  to  the  exclusive  occupancy  must,  for 
all  the  purposes,  be  much  the  same  as  that  of  an  owner  in 
fee  ;  and  the  company  owes  no  duty  to  persons  or  property 
in  the  highway  or  the  field  adjoining  the  railway,  unless 
rightfully  there.  Hence,  from  what  has  been  said,  we 
must  conclude  that  estraysor  cattle  suffered  to  run  at  large 
in  the  highway  for  the  purpose  of  pasturage,  are  altogether 
at  the  risk  of  the  owners,  until  they  are  brought  back  to 
some  point  where  they  may  rightfully  remain.  And  the 
fa<5l  that  the  business  of  the  defendant  is  one  of  extra- 
ordinary  peril  to  cattle  coming  upon  the  road,  can  make 
no  difference. "( I )  Where  stock  slrayed  onto  a  highway 
running  parallel  with  a  railroad,  and  there  got  through  a  de- 
fective fence,  it  was  held  that  the  company  was  not  liable  ; 
but  if  the  owner  had  been  driving  them  along  the  highway 
he  could  have  recovered,  for  he  then  would  be  an  otcufier 


(I)  Jackson  v.  Rutland,  etc.,  R.  R.  Co.,  25  Yt.  loO.Affirmed,   Morse 
«.  Rutland,  etc.,  R.  R.  Co.,  27  Yt.  49. 
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of  the  adjoining  land,  upon  the  common  law  principle,  that 
if  an  owner  of  cattle  drives  them  along  the  highway  and 
they  escape  into  an  unfenced  and  adjoining  field  he  is  not 
liable  if  he  uses  diligence  to  get  them  out.(i)  The  fact 
that  the  owner  of  the  stock  injured  is  an  adjoining  propri- 
etor of  the  right  of  way  does  not  entitle  him  to  recover  if 
his  stock  enter  from  the  public  highway^,(2)  unless,  perhaps, 
such  highway  runs  over  such  proprietor's  land  so  adjoining 
the  railroad.  Of  course  the  company  is  liable  for  a  negli- 
gent  killing  of  the  stock  which  passes  from  the  highwaj'- 
onto  the  track  ;  for  that  is  a  very  different  question  to  the 
one  of  a  killing  by  reason  of  the  lack  of  a  fence. (3) 


§  52.  Company  Liable  if  it  must  Fence  Hig^h- 
iray. — Where  a  statute  was  given  such  a  consti*uition 
that  the  company  was  required  to  fence  highways  by 
means  of  gates  across  them,  it  was  held  liable,  although  it 
was  not  lawful  for  the  stock  injured  to  be  in  a  highway. 
The  statute  required  gates  to  *'  prevent  cattle  or  horses 
passing  along  the  road  from  entering  upon  the  railway 
while  the  gates  are  closed."  In  such  an  instance  it  was 
not  necessary  to  use  the  word  "  lawful ;"  *'for  the  a<5l  di- 
refted  that  the  gates  shall  be  kept  constantly  closed,"  said 
the  Court,  "  and  I  think  that  imposes  an  obligation  to  keep 
them  closed  against  everything,  whether  straying  or  pass- 
ing ;  but  at  all  events  the  horses  were  on  the  road  lawfully 

(1)  Manchester,  etc.,  R.  R.  Co.  r.  WaUis,  7  Railw.  Cas.  709;  S.  (J. 
2.  C.  L.  R.  573;  14  C.  B.  243;  23  L.  J.  C.  P.  85, 18  Jur.  268.  There  are 
many  other  cases  to  the  same  effect.  Dunnig:an  c.  Chicago,  etc.,  R^ 
R.  Co.  18  Wis.  28;  Chapin  v.  Sullivan,39  N.  H.  664;  Chapin  v.  Sullivan 
39  N.  H.  53;  Woolson  p.  Northern  R.  R.  Co.,  19  N.  H.  267;  Louisville, 
etc.,  R.  R.  Co.  r.  Ballard,  2  Met.  177;  O'Bannon  r.  Louisville,  etc.,  R. 
R,  Co.,  8  Bush,  348;  Louisville,  etc.,  R.  R.  Co.  v.  Milton,  14  B.  Mon. 
75;  Rocheleau  v.  St.  Lawrence,  etc.,  R.  R.  Co.  2  Low.  Can,  Rep.  337» 

(2)  Daniels  v.  Grand  Trunk  R.  W.  Co.,  11  Ontario  App.471. 

(3)  Whitman  v.  W.  &  A.  R.  W.  Co.  18  N.  S.,  271. 
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as  against  the  company."  The  word  '*  lawful"  having 
been  used  in  the  declaration,  it  was  construed  to  mean 
such  as  between  the  plaintiff  and  defendant.(i) 

§  53.  fiscapins  Stock.— So  strict  is  the  rule  adhered 
to,  that  the  owner  of  trespassing  stock  cannot  recover  for 
an  injury  to  them,  even  if  they  escape  from  his  inclosure, 
without  fault  or  negligence  on  his  part ;  for  the  company  is 
under  no  obligation  to  him,  not  even  because  of  the 
dangerous  character  of  the  business  in  which  it  is 
engaged. (2)  Of  course  this  rule  does  not  apply  if  the 
killing  was  done  negligently ;  for  then  an  aiiftion  at  com- 
mon law  lies. (3)  Nor  does  it  apply  where  the  language 
of  the  statute  is  such  that  the  company  must  fence  against 
stock  at  large,  whether  on  the  highway  or  not.(4) 

g  54.  At  Larg^e  in  Tiolation  of  "  Herd  Law." 

— In  Missouri  a  hog  was  killed  in  a  county  where  the 
"Herd  Law"  prohibited  its  running  at  large,  and  the 
railroad  company  contended  that  it  was  not  liable,  al- 
though it  was  in  duty  bound  to  fence  the  place  where  the 
entry  and  killing  occurred.     The  Court  reviewed  several 

(1)  Fawcett  v.  York,  etc.,  R.  R.  Co.,  16  Q.  B.  610;  S.  C,  20  L.  J.  Q. 

B.  222;  15  Jur.  173.  See  Huist  r.  Buffalo,  etc.,  R.  W.  Co.,  16  Q.  B. 
(Can.)  299;  M'Dowell  r.  Great  Western  R.  W.  Co.,  5  C.  P.  (Can.)  130; 
Renaud  ?.  Great  Western  R.  W.  Co.,  12  Q.  B.  (Can.)  408. 

(2)  Ricketts  v.  East,  etc.,  R.  W.  Co.,  7  Railway  Co.'s  295;  S.  C,  12 

C.  B.  160;  21  L.  J.  C.  P.  201;  16  Jur.  1072;  Wilson  r.  Northern  R.  W. 
Co., 28  Q.  B.  (Can.) 274;  Ferris  ?'.  St.  Louis,  etc.,  R.  W.  Co.,  30  Mo.  App. 
122;  Johnson  v.  Missouri  Pacidc  R.  W.  Co.,  80  Mo.  620;  Mentges  w. 
Xew  York,  etc.  R.  R.  Co.,  1  Hilt.  425;  Halloran  v.  New  York,  etc.,  R. 
R.  Co.,  2  E.  D.  Smith  257.  Of  course  we  are  referring  to  those  who 
are  not  adjoining  proprietors.  Jackson  u.  Rutland  R.  R.  Co.,  25 
Vt.  150. 

(3)  Clark  v  Boston,  etc.,  R.  R.  Co.,  64  N.  H.  323. 

(4)  Toledo,  etc.,  R.  W.  Co.  v,  Delehanty,  71  111.  615;  Chicago,  etc., 
R.  R.  Co.  V.  Harris,  54  111.  528. 
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Kansas  cases,(i)  holding  that  the  company  under  such 
circumstances  was  not  liable  ;  and  then  said  :  "  Our  own 
Court,  in  Gorman  v.  Pacific  Railroad, (2)  says:  *The 
motive  of  ihe  law  in  requiring  railroads  to  fence  is  not  the 
security  of  cattle  only,  but  chiefly  of  preservation  of  the 
persons  and  the  lives  of  passengers  which  would  be 
greatly  endangered  if  cattle  were  not  restrained  from 
wandering  upon  them.'  At  another  place  in  the  same 
opinion  it  is  observed :  *  As  proprietor,  the  company  is 
under  no  greater  obligation  to  fence  its  road  than  any 
other  owtier  of  land.'  In  Clark  v.  Hannibal,  etc.,  R.  R. 
Co. ,(3)  it  is  declared  that  the  requirement  is  to  fence  in 
the  railroads  and  fence  out  the  animals,  not  to  inclose  the 
farms  or  fields  of  private  land-owners  for  their  benefit, 
nor  for  any  other  purpose.'  By  amendment  of  the  law, 
double  damages  have  long  been  allowed,  not  only  for 
injuries  to  animals  on  the  railroads,  but  also  by  reason  of 
animals  escaping  from  or  coming  upon  the  premises  of 
private  lands,  from  the  failure  to  fence  as  required.  The 
change  wrought  is  well  shown  in  Silver  v.  Kansas  City, 
etc.,  p..  R.  Co. (4)  The  two-fold  obje6l  of  the  law  is 
accomplished  in  the  prote<Slion  of  the  traveling  public,  and 
of  the  adjacent  land-owners.  The  railroad  fence  is  now 
designed  to  protect,  among  other  things,  the  fields  and 
farms  which  it  serves,  in  part,  to  enclose.  The  land- 
owner has  the  right  to  utilize  it  in  inclosing  his  premises. 
Then  follows  his  further  right  to  insist  that  it  be  ere<Irted 
and  maintained  according  to  law,  that  his  lands,  improve- 
ments and  animals  shall  be  protected  by  lawful  and  sufli- 


(1)  Central  Branch  R.  R.  Co.  v.  Lea,  20  Kan.  853;  Kansas  Pacific 
R.  R.  Co  V.  Landis,  24  Kau.  406;  St.  Louis,  etc.,  R.  R.  Co.  v.  Mossman, 
30  Kan.  .H36. 

(2)  26  Mo.  450. 

(3)  36  Mo.  202. 

(4)  78  Mo.  528. 
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cient  lences.(i)  By  virtue  of  this  hog  law,  '  it  shall  not 
be  lawful  for  swine  *  *  *  *  to  run  at  large  off  the  prem- 
ises and  outside  the  inclosure  of  the  owner.*  *  It  shall 
not  be  necessary  to  fence  against  swine. '(2)  From  this  it 
would  seem  to  follow  that  in  ^  county  where  the  hog  law 
is  in  force,  a  railroad  company  is  relieved  from  the  duty 
of  fencing  against  swine  merely  to  -prevent  their  getting 
ufon  its  track ;  as  where  the  road  passes  through  'inclosed 
lands.'  But  the  legal  obligation  to  *  erecJft  and  maintain 
lawful  fences  on  the  sides  of  the  road  where  the  same 
passes  through,  along,  or  adjoining  inclosed  or  cultivated 
fields,'  remains  the  same  evervwhere  in  the  StaCte.  The 
general  law  prescribes  what  are  lawful  fences.  The  gen- 
eral statute,  too,  requires  these  fences  to  be  built  and  main- 
tained for  a  double  purpose,  as  we  have  seen  ;  it  devotes 
them  to  the  purpose  of  inclosing  the  fields  as  well  as  the 
railroad  strip.  They  are  required,  among  other  things, 
to  prevent  damages  resulting  'by  reason  of  any  horses, 
cattle,  mules  or  other  animals  escaping  from  or  coming 
upon  such  lands,  fields  or  inclosures.'  Stanley  was  re- 
quired by  the  hog  law  to  restrain  his  swine  from  running 
at  large  off  his  premises,  or  outside  of  his  enclosure.  The 
railroad  was  required  by  the  general  law  to  ereft  and 
maintain  a  lawful  fence  on  the  side  of  its  road  adjoining 
Stanley's  field.  Stanley  has  good  and  suSicient  fences  on 
the  north,  east,  and  west  sides  of  this  field.  On  the  south 
side  the  railroad  fence  completed  the  inclosure.  But  this 
railroad  ience  was  not  a  lawful  fence.  Under  the  general 
statute  a  lawful  fence  was  required  to  keep  the  hogs  upon 
Stanley's  premises  and  within  his  inclosure,  where  it  was 
his  right  and  duty  to  keep  them.  He  was  entitled  to  the 
proteftion  of  such  a  fence  on  the  railroad  side  of  his  field. 

(1)  Berry  v.  Railroad  Co.,  65  Mo.  172;  HarriDgton  v.  Chicago,  etc., 
R.  R.  Co.,  71  Mo.  384. 

(2)  R.  S.  kh  7411,  7418. 
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As  the  dire<5t  result  of  the  company's  'failure  to  constru6i 
and  maintain  such  fence,'  his  hogs  were  killed,  and  the 
owner  thereby  damaged.  Referring  again  to  the  Kansas 
cases,  I  do  not  doubt  the  correctness  of  the  legal  proposi- 
tion that  the  Courts  will  not  decide  between  wrong-doers 
as  to  which  shall  bear,  or  how  they  shall  divide  the  bur- 
den of  the  violated  law.  But  the  do(5trine,  I  think,  does 
not  apply  in  cases  such  as  these.  Stanley  did  confine  his 
hogs,  but  one  enclosing  fence  was  insufficient,  in  fa(S,  and 
under  the  general  law,  that  fence  it  was  the  duty  of  the 
railroad  company  to  maintain,  as  the  general  law  required. 
There  is  but  one  wrong-doer  in  the  case,  and  that  one 
must  respond  in  double  damages,  because  by  the  statute  it 
is  so  provided. "( I)  So  in  several  other  states,  a  statute 
prohibiting  stock  running  at  large  does  not  prevent  a 
recovery  for  injury  to  stock  at  large  contrary  to  its  terms. 
(2)  While  some  of  the  cases  are  confined  to  the  fadt  that 
the  animal  escaped  without  the  owner's  negligence, (3) 
more  recent  ones  hold  the  company  liable  even  though  he 
voluntarily  turn  them  out.(4)   The  rule  has,  however,  been 


(1)  Stanley  v.  Missouri  Paiiific  R.  W.  Co.,  84  Mo.  625. 

(2)  Rockford,  etc.,  R.  R.  Co.  v.  Irish,  72  111.  404;  Ewing «.  Chicago, 
etc.,  R.  R.  Co.,  72  111.  25;  Central  R.  R.  Co.  v.  Hamilton,  71  Geo.  461 ; 
Morrow  V.Missouri  Pacific  R.  W.  Co.,  17  Mo.  App.  103;  Hollands. 
West  End,  etc.,  R.  W.  Co.,  16  Mo.  App.  172. 

(3)  Chicago,  etc.,  R.  R.  Co.  r.  Sims,  17  Neb.  691;  Union  Pacific  R. 
R.  Co.  1;.  High,  14  Neb.  14.  As  where  the  statute  said  the  owner 
should  not  '^ suffer  "  them  to  go  at  large;  ''suffer'*  was  held  to  mean 
*^  permit,"  and  the  statute  not  to  repeal  the  general  railroad  fence 
law.    Ohio,  etc.,  R.  W.  Co.  r.  Jones,  63  111.  472, 

(4)  Burlington,  etc.,  R.  R.  Co.  v.  Brinkman,  14  Neb.  70;  Rockford, 
etc.,  R.  R.  Co.  t'.  Rafferty,  73  111.  58;  Cairo,  etc.,  R.  R.  Co.  v.  Murray, 
82  111.  76;  Cairo,  etc.,  R.  R.  Co.  v.  Woosley,  86  111.  370;  Davis  t?.  Han- 
nibal, etc.,  R.  W.  Co.,  19  Mo.  App.  425;  Spence  r.  Chicago,  etc.,  R.  W. 
Co.,  26  la.  139;  Stewart  r.  Chicago,  etc.,  R.  R.  Co.,  27  la.  282;  F/itz  i. 
Milwaukee,  etc.,  R.  R.  Co.,  34  la.  337;  Sheaf  v.  Utica,  etc.,  R.  R.  Co., 
2  T.  &  C.  (N.  Y.)  388.    In  Alabama  it  was  said  that  the  unlawful  act 
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slightly  modified  in  a  few  cases,  to  the  extent  that  if  the 
owner  permits  his  stock  to  run  at  large  '*  under  such  cir- 
cumstances that  the  natural  and  probable  consequence  of 
doing  so  was  that  the  stock  would  go  upon  the  track  and  be 
injured,'*  he  cannot  recover.(i)  This  modification  has 
not  been  accepted  by  many  of*  the  cases,  unless  the  con- 
duft  of  the  owner  shows  what  is  equivalent  to  an  abandon- 
ment of  his  stock. (2) 

§  55.  Regulation  by  Board  or  Connty  Com- 
missioners.— In  several  of  the  states  the  Boards  of 
County  Commissioners  are  empowered  by  statute  to  de- 
clare what  animals  may  run  at  large.  These  are  in 
effeft  the  same  as  a  statute  declaring  that  the  same  animals 
designated  in  a  board's  order  may  run  at  large.  Such 
orders  do  not  excuse  a  railway  and  relieve  it  of  the  burden 
of  fencing  either  in  Indiana(3)  or  Minnesota. (4) 

§  ^6.  Stock  at  iMvge  in  Violation  of  ^<  Herd 
Lair,"  Continued. — In  Kansas  a  statute  allowed  the 
Board  of  County  Commissioners  to  designate  what  stock 
might  run  at  large,  and  the  board  of  a  county  wherein  a 
cow  was  killed  entered  of  record  an  order  prohibiting, 
among  other  kinds  of  stock,  neat  cattle  from  running  at 

did  not  contrtbute  to  the  injury.    Alabama  Great  Soathern,  etc.,  Co. 
r.  M'AIpine,  71  Ala.  545;  Hhodes  v.  Utioa,  etc.,  R.  R.  Co.,  5  Hun,  344. 

(1)  Alsop  V.  Ohio,  etc.,  R.  W.  Co.,  19  Bradw.  292. 

(2)  Inmanv.Chicago,etc.,R.R.  Co., 60  la.  459 (statute  limited  ri^ht 
to  recover  if  the  owner's  act  was  wilful);  Krebs  V.Minneapolis,  etc., 
R.  W.  Co.,  64  la.  670;  Moriarty  r.  Central  Iowa  R.  W.  Co.,  64  la.  696; 
Spence  v.  Chicago,  etc.,  R.  W.  Co.  25  la.  139. 

(8)  President,  etc.  v.  Smith,  16  Ind.  102;  Jefferson ville,  etc.,  R  R. 
Co.  r.  O'Connor,  37  Ind.  95;  Toledo,  etc.,  R.  R.  Co.  r.  Cary,  37  Ind. 
172;  Evansville,  etc.,  R.  R.  Co.  v.  Tipton,  101  Ind.  197.  Court  cannot 
talce  judicial  notice  of  such  an  order.  Indianapolis,  etc.,  R.  R.  Co.  v. 
Caldwell,  9  Ind.  397. 

(4)  Gowan  v.  St.  Paul,  t»tc.,  R.  R.  Co.,  25  Minn.  328 
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large  therein.  The  statute  under  which  this  order  was  en- 
tered, provided  that  any  one  who  violated  its  provisions 
should"  be  liable  to  any  person  who  shall  suffer  damage  from 
the  depredations"  of  his  animals,  **without  regard  to  the 
condition  of  his  or  her  fence."  Another  statute  provided 
that  in  such  an  instance  '*any  person  injured  in  property 
by  the  running  at  large  of  any  of  the"  prohibited  animals 
"shall  have  a  lien,  without  regard  to  fences,  upon  the  ani- 
mals so  running  at  large  for  the  full  amount  of  all  damages 
committed  by  them  upon  the  property  of  said  person."  It 
was  also  provided  in  still  another  section  that  "  Every  rail- 
way company  or  corporation  in  this  State  *  *  shall  be 
liable  to  pay  the  owner  the  full  value  of  each  and  every 
animal  killed,  and  all  damages  to  each  and  every  animal 
wounded  by  the  engine  or  cars  on  such  railway,  or  in  any 
other  manner  whatever,  in  operating  such  railway,  irre- 
spedtive  of  the  fa6l  as  to  whether  such  killing  or  wounding 
was  caused  by  negligence  of  such  railway  or  corporation." 
But  it  was  added  that  the  provisions  of  the  last  quoted  adl 
should  **not  apply  to  any  railway  or  corporation,  *  *  * 
whose  road  is  inclosed  with  a  good  and  lawful  fence  to 
prevent  such  animals  from  being  on  such  road."  The 
owner  of  the  cow  killed  permitted  her  to  run  at  large  con- 
trary to  the  order  of  the  Board  of  Commissioners,  and 
while  so  at  large  she  entered  upon  the  railroad  and  was 
killed  by  a  passing  train  at  a  point  where  the  company  was 
required  to  fence  if  it  claimed  to  escape  liability.  It  was 
held  that  the  owner  could  not  recover,  because  he  was 
equally  at  fault  with  the  company  and  a&ed  equally  in 
disregard  of  the  statute.  All  the  statutes  quoted  were  held 
to  be  in  force  ;  and  the  Court  said  :  *'  It  will  be  noticed 
that  the  findings  show  no  other  negligence  on  the  part  of 
either  party  than  is  involved  in  the  disregard  of  the  statutory 
duty.  The  parties  in  charge  of  the  train  were  guilty  of 
no  adlual  negligence  ;  neither  was  the  owner  of  the  cow. 
Except  for  the  statute,  neither  would  have  a  claim  upon 
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the  Other.  And  this  negleft  of  the  statutory  duty  was  not 
the  proximate  but  only  a  remote  cause  of  the  injury.  The 
running  of  the  train  against  the  cow,  was  the  proximate 
cause ;  and  in  this  there  was  no  negligence.  So  that 
neither  party  can  say  to  the  other,  that  its  negligence  was 
the  direft  and  immediate  cause  of  the  injury.  It  comes 
back,  therefore,  to  the  proposition,  that  each  party  was  in 
fault,  and  each  party  had  disregarded  the  requirements  of 
the  law ;  that  such  disregard  by  each  contributed  equally 
to  the  injury  as  a  remote  cause  ;  and  that  in  the  proximate 
causes  no  fault  is  imputable  to  either.  Why  then  should 
one  violator  of  the  law  recover  damages  of  another  for  in- 
juries of  which  his  own  violation  is  as  much  the  cause  as 
that  of  the  defendant?  The  obligation  of  the  one  statute 
is  no  more  binding  than  that  of  the  other,  and  it  is  the 
duty  of  courts  to  see  that  no  man  profits  by  his  own  wrong. 
Whether,  therefore,  we  look  at  it  as  the  mere  setting-off 
of  one  cause  of  a6Hon  against  another,  or  an  attempt  of 
one  wrongdoer  to  make  another  pay  for  an  injury  caused 
equally  by  the  wrong  of  each,  it  is  clear  that  the  plaintiff 
must  fail.  The  Court  will  leave  the  parties  where  it  finds 
them.  Potior  est  conditio  defendentis.  It  is  doubtless 
true(i)that  the  intention  of  the  law  of  1874,  was  to  obviate 
the  necessity  of  any  inquiry  into  the  mere  negligence  of  the 
parties  concerned  in  the  transaftion  which  caused  the  in- 
quiry at  least  of  the  parties  on  the  railroad  side  ;  but  it  was 
not  its  intention  to  relax  the  binding  force  of  other  ena6t- 
ments,  or  to  enable  any  one  to  disregard  this  prohibition 
or  command  with  impunity. "(2) 


(1)  "As  decided  in  Hopkins  v.  K.  P.  R.  W.  Co.,  18  Kan.  464." 

(2)  Central  Branch  R.  R.  Co,  r.  Lea,  iO  Kan.  353;  limiting  the 
doctrine  with  respect  to  contributory  negligence  stated  in  a  dictum 
in  Hopkins  v,  K.  P.  R.  W.  Co.,  18  Kas.  464,  and  citing  with  approval 
Pittsburg  etc.  R.  R.  Co.  p.  Methven,21  Ohio  St.  586;  Pitzner  v.  Shinnick, 
39  Wis.  129;  Peoria,  etc.,  R.  R.  Co.  v.  Champ,  75  111.  577;  Perkins  v. 
Eastern,  etc.,  R.  R.  Co.,  29  Me.  307 ;  Jackson  v.  Rutland,  etc.,  R.  R.  Co.,  25 
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§  57.  l¥henlJnlawf1iilly  atljars^e.— ITIassachu- 

«ett8  Cases. — Trespassing  iStoek. — It  sometimes 
becomes  quite  a  question  to  say  just  when  an  animal  is 
unlawfully  at  large.  Thus,  in  Massachusetts,  where  a 
horse  was  trespassing  upon  another's  land,  and  thence 
passed  onto  a  railroad  track  at  a  point  where  it  was  bound 
to  fence,  the  company  was  held  not  liable.(i)  And 
where  a  horse  was  put  by  the  owner  into  a  proper  pasture, 
whence  he  escaped  into  the  highway,  thence  onto  the  land 
of  another,  and  then  passed  onto  a  railroad  track  at  a 
point  where  it  was  bound  to  fence,  the  company  was  held 
not  liable.  Because  the  horse  was  unlawfully  at  large, 
the  owner  being  bound  to  restrain  him. (2)  But  where  the 
plaintiff  owned  a  farm  which  extended  on  both  sides  of 
the  track  and  of  a  highway  (north  of  it)  which  ran  parallel 
with  it  for  a  considerable  distance  ;  on  the  north  side  was 
his  pasture,  and  his  barn  on  the  south,  there  being  a 
passage  way  over  the  track  construfted  by  the  company 
with  gates,  which  it  was  bound  to  keep  closed,  this  being 
the  only  access  to  the  barn  ;  and  the  plaintifTs  servant 
went  into  the  pasture  to  bring  the  horse  and  some  oxen  to 
the  barn,  leaving  the  gate  ot  the  pasture  open,  intending 
to  catch  and  lead  the  horse  and  drive  the  oxen ;  but  the 
former  ran  past  him,  going  through  the  gate  onto  the 
highway  and  along  that  to  the  passage  way  into  which  he 
turned,  and  by  reason   of  the  insufficiency  of  the  gate  on 

Vt.  150;  Keech  v.  Baltimore,  etc.,  W.  R.  R.Co.,  17Md.32;  Giles  v.  Bos- 
ton, etc.,  R.  R.  Co.,  5.5  N.  H.  552;  McDonnell  r.  Pittsfield,  etc.,  R.  R. 
Co.,  115  Mass.  564,  and  Munger  v,  Tonawanda  R.  R.  Co., 4  N.  Y.  349; 
at  length  with  extended  quotations  from  them.  Where  a  statute 
required  a  railroad  to  fence  and  another  prohibited  cattle  running  at 
large  under  a  penalty,  an  owner  who  permitted  his  cattle  to  run  at 
large  was  denied  a  recovery.  Pittsburg,  etc.,  R.  W.  Co.  v.  Methven,  21 
Ohio  St.  586. 

(1)  McDonnell  v.  Pittsfield,  etc.,  R.  R.  Co  ,  115  Mass.  564. 

(2)  Darling  v,  Boston,  etc.,  R.  R.  Co  ,121  Mass.  118. 
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the  north  side,  passed  across  the  track  and  was  stopped 
by  the  south  gate,  when  a  train  came  along,  frightened 
him,  whereupon  he  ran  up  the  track  for  some  distance  and 
was  killed,  it  was  held  error  to  instruct  the  jury  that  when 
he  passed  into  the  highway  and  while  upon  the  track  he 
was  a  trespasser,  for  that  was  a  question  of  fa6t  for  them 
whether  the  horse  went  upon  the  railroad  through 
the  negligence  of  the  plaintiff's  servant.  "  We  cannot 
hold  as  a  matter  of  law,  that  it  is  negligence  in  a  man  to 
drive  his  horse  from  one  part  of  his  farm  to  another  over 
a  highway  as  this  horse  was  driven.  It  might  depend 
upon  the  nature  of  the  place  and  the  charadter  of  the 
horse.  If  the  jury,  upon  all  the  evidence,  are  satisfied 
that  the  plaintifi*s  servant  was  guilty  of  no  negligence 
upon  the  occasion  when  the  horse  was  killed,  then  the  horse 
was  not  a  trespasser ;  and  the  plaintiff  may  recover,  if  he 
proves  that  the  injury  was  caused  by  the  defendcfnt's 
neglect  of  its  duty  to  maintain  the  gate."(i)  Yet  where 
a  horse,  while  passing  along  a  highway  in  the  care  of  a 
keeper,  escaped  from  his  control  without  his  fault,  and 
after  running  fifty  rods,  while  pursued  by  the  keeper,  en- 
tered upon  the  track  of  a  railroad  corporation  from  the 
highway,  at  a  point  where  there  were  no  barriers,  and  was 
there  injured,  a  ruling  that  the  horse  was  unlawfully  in 
the  highway  when  he  entered  upon  the  railroad  track  was 
held  erroneous.(2) 

§  58.  FencingrAg^ainst  Hogs.— ^^Herdliaw.'^— 

A  statute  of  Kansas  prohibited  hogs  running  at  large  ;  but 
the  plaintiff^s  having  escaped  without  negligence  on  his 
part,  and  entered  on  the  unfenced  track  of  a  railroad  com- 
pany, and  was  there  killed  by  a  passing  train,  the  company 

(1)  Tewne  v,  Nashua,  etc.,  B.  R.  Co.,  124  Mass.  101. 

(2)  Amateln  v,  Gardner,  132  Mass.  28.     See  Maynard  v.  Boston, 
etc.,  R.  R.  Co.  115  Mass.  458;  Hartford  v.  Brady,  114  Mass.  466. 
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was  held  liable.  The  statute  provided  that  a  railroad 
company  should  be  liable  to  pay  the  owner  the  full  value 
of  "each  and  everv  anfmal  killed,"  and  damacjes 
for  "  each  and  every  animal  wounded"  in  the  operation  of 
its  road,  except  where  fenced.  The  Court  said:  "No 
animal  is  excepted  from  the  provisions  of  the  statute,  and 
of  coarse  the  railroad  company  is  required  to  fence  against 
all  animals  against  which  *a  gpod  and  lawful  fence'  would 
be  any  prote6tion.  As  against  animals  against  which  no 
good  and  lawful  fence  would  be  any  prote6\ion,  of  course 
a  railroad  company  is  not  required  to  fence;  and  it  was 
with  reference  to  this  class  of. animals  that  the  cases  of 
Yates(i)  and  McHenry(2)  were  decided.  It  was  not  held 
in  these  cases  that  a  railroad  company  need  not  fence 
against  any  hogs,  but  only  as  against  the  hogs  mentioned 
in  those  cases,  that  is,  against  hogs  against  which  a  lawful 
feAce  would  be  no  prote6lion.  Where  a  good  and  lawful 
fence  will  protedl  a  railroad  track  against  any  particular 
hogs,  the  railroad  c'bmpany  is  bound  to  fence  against  such 
hogs ;  and  as  the  statute  expressly  requires  that  railroad 
companies  shall  fence  their  roads  to  prevent  animals — 
that  is,  all  animals,  without  any  exception — from  getting 
on  their  roads,  it  necessarily  follows  that  whenever  it  is 
shown,  that  a  railroad  has  not  been  fenced,  and  that  an 
animal,  whether  a  hog  or  some  other  animal  has  passed 
upon  the  track  and  has  been  killed,  we  think  a  frima 
facie  case  has  been  made  out  against  the  railroad  com- 

pany."(3) 


(1)  Atchison,  etc.,  R.  R.  Co.  v.  Yates,  21  Kas.  613. 

(2)  Kansas  City, etc.,  R.  R.  Co.  v.  McHenry,  24  Kas.  601. 

(3)  Missouri  Pacific  R.  R.  Co.  r.  Bradstiaw,  33  Kas.  533;  Missouri 
Pacific  R.  W.  Co.  v.  Roads,  33  Kas.  640;  Leavenworth,  etc.,  R.  W.  Co. 
r.  Forbes,  37  Kas.  445;  Missouri  Pacific  R.  R.  Co.  v.  Bazter,26  Pan. 
Rep.  49. 
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§  59.  Stock  Rimiiiiig  at  Iiarge. —Where  a  horse 
escaped  at  night  over  a  good  and  lawful  fence  into  the 
highway,  and  wandered  along  it  onto  uninclosed  lands 
through  which  a  railroad  ran,  adjoining  the  farm  of  the 
owner,  and  was  killed,  the  owner  was  permitted  to  recover, 
he  in  no  way  having  been  negligent  in  permitting  the 
animal  to  escape  ;  for  it  could  not  be  said  that  the  horse  was 
*' allowed  to  run  at  large"  contrary  to  the  herd  law.(i; 
The  owner  left  a  cow  in  charge  ol  a  boy  who  drove  her 
from  such  owner's  stable  to  an  open  lot  near  a  crossing  in 
the  vicinity  of  which  some  railroad  fence  had  been  tem- 
porarily, though  necessarily,  taken  down,  for  the  purpose 
of  repairing  the  railway.  The  boy  left  the  cow  for  a 
short  time,  and  she  strayed  on  the  track  and  was  killed  by 
a  passing  train.  A  recovery  was  alk»wed  ;  for  the  plain- 
tiflPs  negligence  was  not  sufficient  to  defeat  him. (2)  An 
owner  of  a  mule  put  it  in  his  barn,  fed  and  left  it  loose  for 
about  thirty  minutes  with  the  door  open  so  it  could  go  to 
water  near  by.  An  ordinance  of  the  city  provided  that  it 
should  be  **  unlawful  to  permit  any  mules  *  *  to  run  at 
large  upon  any  of  the  streets  "  of  the  city.  The  mule 
passed  out  of  the  barn  into  the  street,  and  from  there  onto 
a  railway  near  by  and  was  killed,  It  was  held  that  the 
plaintiff  could  recover,  not  being  guilty  of  any  contributory 
negligence.  "  The  plaintiff  did  not  turn  his  mule  out  to 
graze  on  the  common,  or  to  roam  at  large  through  the  city. 
These  fa6ts  do  not  show  a  violation  of  the  ordinance.  If 
they  do,  then  every  time  the  owner  of  a  horse,  a  cow.  or  a 

(1)  Missouri  Pacific  R.  W.  Co.  v.  Johnston,  35  Kas.  5S;  Western 
Maryland  R.  R.  Co.  v.  Carter,  69  Md.  306;  in  this  respect  modifyinff 
the  earlier  Maryland  cases.  Baltimore  etc.,  R.  R.  Co.  v.  Lamborn,  12 
Md.  257;  Kecch  v.  Baltimore,  etc.,  R.  R.  Co.,  17' Md.  32;  but  he  must 
show  that  the  escape  was  not  caused  by  his  negligence.  Western 
Maryland  R.  W.  Co.  v.  Carter,  supra. 

(2)  Brady  «.  Rensselaer,  etc.,  R.  R.  Co..  1  Hun,  738. 
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mule,  leaves  an  animal  unhitched  or  untied  for  a  few  min- 
utes with  no  intention  to  allow  it  to  run  at  large,  he  is  guilty 
of  a  violation  of  the  ordinance,  if  the  animal  should 
escape  and  be  found  running  at  large. "(i)  '*Stock  run- 
ning at  large  "  said  the  Supreme  Court  of  Oregon,  "  are 
animals  that  roam  and  feed  at  will,  and  are  not  under  the 
control  of  any  one.  They  may  be  in  an  enclosure  which  may 
restrain  the  limits  in  which  they  shall  wander  and  feed,  or 
they  may  be  on  an  unfenced  range,  relatively  without 
limit,  where  they  may  roam  and  feed  at  will ;  but  in  either 
case  they  are  not  subjedl  to  the  direction  and  control  of 
any  one.  So  to  speak,  they  are  masters  of  their  own 
movements,  going  whither  they  will,  without  personal  di- 
rection or  control.  *  *  *  But  stock  or  sheep  in  charge  of  a 
herder,  and  subjefl  to  his  control,  whether  in  an  unclosed 
field  or  an  open  range  are  not  stock  running  at  large,  as 
the  places  whither  they  wander  and  feed,  or  lie  down  to 
rest,  are  selected  by  him,  and  subjecft  to  his  direftion  and 
control. "(2) 

§  60.  Stock  Runningr  at  Large.— Ioi¥a  Statute. 

— An  Iowa  statute  required  a  railroad  to  construct  proper 
Cattle-Guards  where  it  entered  or  left  an  improved  or 
fenced  tra6l  of  land  ;  and  failing  to  fence  its  right  of  way 
•*  on  either  or  both  sides  thereof  against  live  stockrunning' 
at  large ^^''  at  all  points  where  it  had  the  right  to  fence,  it 
was  declared  to  be  absolutely  liable  to  the  owner  of  any 
live  stock  injured  or  killed,  unless  the  unjury  complained 
of  was  "  occasioned  by  the  wilful  afl  of  the  owner  or  his 
agent."  It  was  shown  that  the  plaintiff's  sheep  were 
kept  in  an  inclosed  field  on  his  farm  in  the  county  where 

(1)  Doran  v.  Chicago,  etc.,  R.  R.  Co.,  73  la.  115;  S.  C.  34  N.  W. 
Rep.  619. 

(2)  Keeney  v.  Oregon  R.  W.  etc.  Co.,  19  Ore.  291;  S.  C.  24  Pac. 
Rep.  233. 
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killed,  and  when  killed  they  had  escaped  through  the 
fence  along  the  railroad  track,  owing  to  its  defe6live  con- 
dition caused  by  reason  of  fires.  It  was  contended  that 
this  stock  was  not  "  running  at  large,"  and  that,  therefore, 
the  railroad  company  was  not  liable ;  but  this  claim  was 
denied  and  judgment  allowed  for  their  value,  the  Court 
saying :  "  In  our  opinion,  the  words  ^running  at  large,'  as 
used  in  the  se6lion  above  named,  import  that  the  stock  are 
not  under  the  control  of  the  owner ;  that  they  are  not  con- 
fined by  inclosures  to  a  certain  field  or  place,  nor  under  the 
immediate  care  of  a  shepherd  or  herdsman;  that  they  are 
left  to  roam  wherever  they  may  go.  Now,  if  they  are  left 
in  an  inclosure  which  is  insufficient  to  restrain  them,  they 
are  evidently  *  running  at  large,'  for  they  are  not  under 
the  control  of  the  owner.  If  placed  in  such  an  inclosure 
and  they  escape  from  it,  and  go  upon  the  track  of  an  un- 
fenced  railroad,  they  will  be  considered  as  *  running  at 
large.'  In  case  the  owner  of  the  stock,  through  negli- 
gence, permits  his  fence  to  fall  down,  so  that  they  escape, 
the  rule  is  not  different,  for,  as  the  owner  may  permit  his 
stock  to  run  at  large — out  of  his  inclosure — the  fadt  that 
they  are  running  at  large  through  his  negligence  can- 
not afFedl  his  rights.  They  are  *free  commoners,'  and  may 
go  wherever  they  are  not  restrained  by  a  lawful  fence,  and, 
of  course,  upon  the  land  covered  by  the  right  of  way  or 
track  of  a  railroad  corporation.  It  follows,  that  if  the 
stock  escaped  through  the  negligence  of  another,  the 
owners' rights  would  remain  unchanged.  This  certainly 
would  be  so  if  the  escape  were  through  the  negligence  of 
the  servants  of  the  railroad  corporation,  against  which 
damages  for  their  destrudlion  is  sought  to  be  recovered. 
In  the  case  before  us  the  defendant  had  the  right  to  fence 
the  land  owned  by  its  right  of  way  where  the  destruftion 
of  the  plaintifTs  sheep  occurred.  It  had,  in  faft,  years 
before,  exercised  that  right.  Through  its  negligence  the 
fence  had  become  insufficient,  and  the  sheep,  for  that  rea- 
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son,  escaped  from  the  inclosure  and  from  the  control  of 
the  owner.  They  were  therefore,  when  on  the  track  of 
the  defendant's  road,  and  when  killed/  running  at  large.'  " 
( i)  So  a  team  of  horses  escaping  from  its  owner  is  **  stock 
running  at  large.  "(2)  A  steer  with  eighty  others  was  being 
herded  by  a  boy,  who  left  them  for  an  indefinite  period, 
and  went  home.  Another  boy  came  in  the  first  boy's 
place,  to  herd  the  stock,  and  without  noticing  that  a 
steer  had  seperated  from  the  herd,  hurriedly  drove  them 
across  a  railroad  track  to  avoid  an  approaching  train, 
leaving  the  steer  behind.  This  steer  attempted  to  join  the 
herd,  and  was  killed  in  the  attempt.  It  was  held  that  the 
steer  Was  **  running  at  large,"  and  that  the  company  was 
liable. (3)  So  under  this  statute,  allowing  a  recovery  only 
for  injury  to  stock  *' running  at  large,"  cattle  while  in 
charge  of  the  owner  even  though  they  escape  from  him 
are  not  running  at  large. (4)  Ahorse  hitched  to  a  sleigh 
wandering  on  the  prairie  at  night,  driven  by  ia  man  in  an 
unconscious  and  drunken  stupor,  does  not  come  within  the 
phrase  *'  live  stock  running  at  large."  In  such  an  instance 
the  owner  cannot  set  forth  his  own  intoxicated  state  in 
order  to  recover.  ''The  law  will  not  allow  parties  to 
enter  upon  any  such  an  investigation. "(5)  But  if  a  horse 
escape  from  the  control  of  its  owner,  and  is  at  liberty, 
although  it  has  a  halter  and  a  bridle  on,  it  is  "running  at 


(1)  Hinman  v.  Chicago,  etc.,  R.  R.  Co.,  28  la.  491 ;  Fritz  v,  Milwau- 
kee, etc.,  R.  R.  Co.,  34  la.  337. 

(2)  Inman  v.  Chicago,  etc.,  R.  R.  Co.  60  la.  459;  Johnson  v.  Chicago, 
etc.,  R.  W.  Co.  75  la.  157;  S.  C.  39  N.  W.  Rep.  242. 

(3)  Valleau  v.  Chicago,  etc.,  R.  W.  Co.,  73  la.  723;  S.  C.  36  N.  W. 
Rep.  760. 

(4)  Smith  V,  Chicago,  etc.,  R.  R.  Co.,  34  la.  96;  Hammond  v.  Chica- 
go, etc.,  R.  R.  Co.,  43  la.  168;  Searles  v.  Wilwaulcee,  etc.,  R.  R.  Co.,  36 
la.  490. 

(5)  Groves  v.  Burlington,  etc.,  R.  W.  Co.  75  la.  163;  S.  C.  39  N.  W. 
Rep.  248. 
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large. "f  I)  So  where  a  colt,  following  its  mother  which 
was  under  the  control  of  the  plaintiff,  strayed  and  was  in- 
jured, it  was  held  that  the  railroad  was  liable ;  for  under 
such  circumstances  the  colt  was  deemed  to  have  been  run- 
ning at  large.  *'It  might,  perhaps,  under  ordinary  circum- 
stances be  expelled  to  follow  its  mother,  but  there  was 
nothing  but  its  own  inclination  to  restrict  its  freedom  and 
prevent  it  from  straying,  and  we  think  that  it  must  be 
deemed  to  have  been  running  at  large. "(2)  On  the  con- 
trary, in  Canada,  a  five  weeks  old  colt  following  its  mother 
which  was  under  the  control  of  the  owner,  was  not  deemed 
running  at  large. (3) 

§  61.  Tenant  of  Railway— SerTant. — A  railway 
company  had  a  strip  of  land  not  used  for  its  road  bed, 
which  it  rented  to  a  tenant,  who  planted  it  in  vegetables. 
The  company  had  put  up  between  this  strip  and  the  adja- 
cent land  a  poor  fence,  through  which  the  horses  of  such 
adjacent  owner  reached  and  ate  the  tenant's  vegetables. 
In  an  action  by  the  tenant  against  the  railroad  company 
to  recover  the  value  of  his  vegetables,  it  was  held  that  he 
could  not  recover,  even  though  the  horses  were  trespassers 
by  reason  of  an  insufficient  fence.  The  company  owed 
no  duty  to  this  tenant. (4)  But  on  the  contrary  it  was 
held  that  the  company  must  fence  even  against  its  servant's 
stock,  unless  it  had  an  agreement  with  him  that  he  was  to 
fence  at  the  place  where  the  stock  entered  on  the  railway.(5 ) 

§  62.  Fencing  ImproTed   Lands. — A  statute  in 

(1)  Welsh  V.  Chicago,  etc.,  R.  R.  Co.,  53  la.  632. 

(2)  Smith  V.  Kansas  City  etc.,  R.  R.  Co.,  58  la.  622. 

(3)  Hinyard  r.  Grand  Trunk  R.  W.  Co.,  8  Ont.  583. 

(4)  Wiseman  v.  Booker,  3  C.  P.  P.  D.  184;  S.  C,  38  L.  T.  292;  16  W. 
B.  34. 

(5)  LoaisTille,  etc.,  R.  W  Co.  v.  Skelton,  94  Ind.  222. 
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one  sedtion  required  that  '* where  any  railroad"  ran 
"through  any  improved  land,"  it  should  ''make  proper 
cattle-guards  on  such  roads  where  they  enter  or  leave  such 
improved  land."  It  was  contended  that  the  railroad  was 
not  required  to  fence  its  road  through  an  improved  field  ; 
for  the  reason  that  the  statute  required  a  railroad  to  only 
make  proper  cattle-guards  upon  the  line  of  the  fences, 
that  such  guards  are  made  for  the  purpose  of  preventing 
stock  from  entering  the  inclosure,  it  thus  appearing  that 
the  statute  did  not  contemplate  the  fencing  of  the  road,  no 
provision  of  it  expressly  providing  that  the  company  should 
f^ce  its  road  through  such  inclosure  ;  and,  therefore,  the 
company  was  not  liable  for  cattle  coming  from  a  cultivated 
field  through  a  defedlive  fence.  But  this  construction  of 
the  statute  was  held  not  a  correct  one,  the  Court  saying  : 
**  The  requirement  for  the  ere(5lion  of  cattle-guards  is  not 
alone  for  the  prote(5lion  of  the  inclosure  from  stock  run- 
ning at  large.  The  necessity  for  such  guards  is  just  as 
great  if  the  road  is  fenced  through  the  inclosure  as  though 
it  were  not.  If  it  is  fenced,  and  there  are  no  cattle-guards, 
stock  running  upon  the  commons  or  prairies,  if  found  upon 
the  roadway  so  fenced,  would  be  exposed  to  greater  danger 
of  destruction  than  they  would  be  upon  a  common  over 
which  an  unfenced  railroad  passes.  It  in  fac^t  would  be  a 
kind  of  a  trap  into  which  stock  would  be  invited  for 
almost  certain  destru6lion.  There  is  no  positive  require- 
ment that  the  railroad  companies  shall  fence  their  roads 
within  inclosures,  nor  is  there  such  requirement  where  the 
roads  pass  over  uninclo^ed  lands.  The  statute  simply  pro- 
vides, that,  in  the  absence  of  a  fence,  negligence  shall  be 
presumed.  This,  it  was  thought,  would  be  a  sufficient 
incentive  to  cause  the  companies  to  prote6l  the  tracks  of 
their  roads  bv  the  erediion  of  sufficient  fences.  And,  as  the 
companies  have  the  right  to  fence  where  their  tracks  pass 
through  inclosed  lands,  and  as  the  necessity  for  fencing, 
both  for  the  safety  of  stock  running  within  such  inclosure 
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and  for  the  protection  of  trains  against  accidents  imperil- 
ing the  safety  of  passengers,  which  may  be  caused  by 
running  over  horses  or  cattle,  exists  as  well  within  as 
without  the  bounds  of  a  farm,  it  seems  clear  that  the  spirit 
as  well  as  the  letter  of  the  a<5l  applies  to  roads  passing 
through  inclosures."(i)  The  Court  will  not  say,  how- 
ever, as  a  matter  of  law,  that  because  the  road  is  bound 
to  fence  only  improved  lands,  the  obligation  is  limited  to 
fence  only  against  adjacent  land  owners. (2)  Where  a 
statute  required  a  railroad  to  fence  except  where  the  track 
ran  through  uninclosed  lands,  and  the  declaration  recited 
that  the  company  was  bound  to  fence  except  where  it  ran 
through  *'^  unimproved  ^^  lands  ;  it  was  held  that  it  was  not 
bad  for  that  reason.  The  term  **  unimproved  "  meant  that 
it  was  neither  inclosed  nor  cultivated  ;  and  if  it  was  either 
cultivated  or  inclosed  it  was  improved.  The  declaration 
stated  the  dutv  of  the  railwav  narrower  than  it  was  made 
by  statute ;  but  it  could  not  complain  of  that  fa6t.(3) 


§  63.  ^^l^ithin  Five  iTIiles  or  any  Settlement." 

— Where  a  statute  required  a  railway  to  fence  so  much 
of  its  right  of  way  as  lay  "  within  five  miles  of  any  settle- 
ment," it  was  held  that  proof  of  the  fa6t  that  an  animal 
was  killed  within  a  mile  and  a  quarter  of  the  plaintiff's 
house  was  sufficient  evidence  that  it  was  killed  within  the 
five-mile  limit ;  and  as  there  was  evidence  that  a  second 


(1)  Hinman  i\  Chicago,  etc.,  R  .R.  Co.  28  la.  491;  Whitney  v.  At- 
lantic, etc.,  R.  R.Co.,  44  Me.  362;  Swift  v\  North  Missouri  R.  R.  Co.  29 
la.  243.  If  nor,  bound  to  fence  improved  lands,  the  cost  of  additional 
fences  may  be  recovered  as  damages;  but  a  grant  of  the  way  by  the 
owner  is  a  waiver  of  any  right  to  claim  damages.  St.  Louis  etc.,  R. 
R  Co.  V,  Walbrink,  47  Ark.  330. 

(2)  Winger  v.  St.  Paul,  etc  ,  R.  R.  Co.,  22  Minn.  11;  Devine  i.  St, 
Paul,  etc.,R.  R.  Co.,  22  Minn.  8. 

(3)  Illinois  Central  R.  R.  Co.  v.  Wade,  46  111.  115. 
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animal  was  kept  up,  and  only  ran  out  to  water,  the  jury 
was  justified  in  inferring  that  it  was  also  killed  within  such 
limit.(i) 


§  64.  Passing  Through  Inclosed  or  CnltiTated 
Land. — Prairie. — A  statute  required  a  railway  com- 
pany to  fence  its  right  of  way  "where  the  same  passes 
through,  along  or  adjoining  inclosed  or  cultivated  fields  or 
uninclosed  lands."  The  words,  in  construing  this  sec- 
tion, *' along  "  and  *•  adjoining  "  were  held,  as  to  lands 
touching  the  railroad,  to  be  synonymous,  meaning  "  con- 
tact." But  if  the  stock  was  killed  where  the  road  ran 
through  uninclosed  timber  lands  or  through  uninclosed 
lands  from  which  timber  had  been  taken,  although  such 
lands  were  but  a  narrow  strip  on  each  side  of  the  track, 
and  the  next  adjoining  lands  to  them  on  each  side  were 
inclosed  fields,  the  company  was  not  liable.(2)  Yet  '*in- 
closed  or  cultivated  fields"  was  held  not  to  require  that 
the  fields  should  be  prote6ted  b}'^  the  owner  with  a  lawful 
fence  on  the  other  side,  in  order  to  hold  the  road  liable  for 
a  failure  to  fence  the  side  adjacent  to  the  right  of  way. (3) 
So  it  was  held  that  the  company  must  fence  in  the  line  of 
its  road  adjoining  inclosed  timber  lands. (4)  Where  a 
statute  required  a  railway  company  to  fence  at  such  points 
(m  its  line  where  it  passed  through  or  along  adjoining  unin- 
closed prairie  lands,  it  was  held  that  where  lands  on  both 
sides  were  originally  timbered  lands,  and  had  been  cleared 


(1)  St.  Loais,  etc.,  R.  W.  Co.  v.  Casner,  72  111.  384. 

(2)  Walton  v.  St.  Louis,  etc.,  R.  W.  Co.,  67  Mo  56. 

(3)  Biggerstaflf  v.  St.  Louis,  etc.  R.  R.  Co.,  60  Mo.  567;  Slattery  r. 
St.  Louis,  etc.,  R.  R.  Co.,  65  Mo.  362. 

(4)  Saunders  v.  St.  Louis,  etc.,  R.  R.  Co.  57  Mo.  117;  Hudson  p. 
St.  Louis,  etc.,  R.  R.  Co.,  53  Mo.  525;  Seaton  v.  Chicago,  etc.,R.  R.  Co., 
55  Mo.  416 ;  Sparr  v.  St.  Louis,  etc.,  R.  R.  Co.  57  Mo.  152. 
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but  not  fenced,  they  were  not  prairie  lands,  and  so  fences 
"were  not  required.(i) 

(1)  Schable  v.  Hannibal  etc.,  R.  R.  Co^  69  Mo.  91.  Subsequently 
the  statute  was  changed  so  as  to  include  any  uninclosed  land.  Razor 
9.  St.  Louis,  etc.,  R.  W.  Co.,  73  Mo.  471;  Snider  v,  St.  Louis,  etc.,  R.  W. 
Co^  73  Mo.  466;  see  Gary  v.  St.  Louis,  etc.,  R.  W.  Co.,  60  Mo.  209; 
Shelton  v.  St.  Louis,  etc.,  R.  W.  Co.,  60  Mo.  412. 


CHAPTER  VI. 
Contract  of  Land  Owner  to  Fence — Waiver. 

Section  65.  Owner  Agreeing  to  Fence  Cannot  Recover. 

66.  Waiver— Release. 

67.  Contract  Does  not  Bind  Third  Parties. 

68.  Contract  Running  with  Land. 

69.  Tenant. 

70.  Occupier— Tenant. 

71.  Damages  for  Fences  may  be  Allowed. 

72.  Damages  Cannot  be  Allowed  for  Cost  of  Fences. 

73.  Effect  of  Assessing  and  Paying  Damages. 

74.  Company  Contracting  to  Fence. 

76.  Land  Owner  may  Erect  the  Fences  when  Contracted  For. 
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§  65.  Ow^ner  Agreeing  to  Fence  Cannot  Re- 
cover,— It  is  within  the  power  of  an  adjoining  owner  of 
stock  to  waive  the  right  he  has  to  insist  on  the  railway 
fencing  its  track  opposite  his  lands,  by  agreeing  to  build 
and  maintain  it  himself,  If  such  a  land  owner  has  so 
agreed  he  cannot  maintain  an  action  if  the  railway  company 
injure  his  stock  entering  at  the  point  where  he  had  agreed 
to  fence ;  unless,  of  course,  the  company,  aside  from  the 
question  of  fences,  is  guilty  of  negligence.  ( i )  The  agree- 
ment may  be  an  implied  one. (2)     Such  a  coutra6t  is  valid, 

(1)  President,  etc.,  R.  R.  Co.  v.  Smith,  16  Ind.  102;  Evansville,  etc., 
R.  R.  Co.  V.  Hosier,  101  Ind.  597 ;  New  Albany,  etc.,  R.  R.  Co.  v.  Maiden, 
12  Ind.  10;  Ells  v.  Pacific,  R.  R.  Co.  48  Mo.  231;  Louisville,  etc.,  R.  W. 
Co.  V.  Goodbar,  102  Ind.  596;  Bond  r.  Evansville,  etc.,  R.  R.  Co.  100 
Ind.  301. 

(2)  Bond  V.  Evansville,  etc.,  R.  R.  Co.,  100  Ind.  301. 
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even  though  no  statute  authorizes  it.(i)  The  company 
has  the  burden  of  proving  such  a  contra<5l.(2)  The  agree- 
ment does  not  bar  a  recovery  for  an  intentional  wrong,  nor 
in  Ohio  for  mere  negligence. (3) 


§  66.  Waiver. — Release. — So  such  an  owner  may 
waive  the  building  of  a  fence,  and  thereby  prevent  a  re- 
covery in  his  own  behalf. (4)  But  where  a  land-owner 
released  to  a  company  a  right  of  way  through  his  land, 
and  in  the  deed  of  conveyance  released  and  relinquished 
^'  all  damages  and  rights  of  damages,  a6Hons  and  causes 
of  actions  whatsoever,  which"  he  *' might  sustain  or  be 
entitled  to  by  reason  of  any  thing  conne6ted  with,  or  con- 
sequent upon  the  location  or  construftion  of  said  work,  or 
the  repairing  thereof,  when  finally  established  and  com- 
pleted," it  was  held  that  such  land-owner  had  not  waived 
his  right  to  prot<5^ion  by  a  fence.  "  The  release  in  ques- 
tion," said  the  Court,  '*  as  we  have  seen,  was  only  a  release 
ot  the  right  of  way.  and  of  all  damages  resulting  from 
the  location,  construdtion  or  repair  of  the  road.  It  had 
no  relation  to  such  causes  of  a6lion  as  that  for  which  this 
suit  is  brought.  To  hold  that  he  would  be  estopped  to  bring 
and  maintain  the  present  a^Stion,  would  require  the  appli-- 
cation  of  some  rule  of  law  of  which  we  have  no  knowledge, 
and  to  which  we  have  not  been  referred."  But  where  the 
condemnatory  proceedings  must  include  cost  of  fencing, 
a  voluntary  conveyance  was  held  t(»  be  a  waiver  "in  ad- 


(1)  Jackson  v,  Rutland,  etc.,  R.  R.  Co.,  25  Vt.  150. 
<2)  Toledo,  etc.,  R.  R.  Co.  r.  Pence,  68  111.  524. 

(3)  Cincinnati,  etc.,  R.  R.  Co.  v.  Waterson,  4  Ohio  St.  424. 

(4)  Hurd  V.  Rutland,  etc.,  R.  R.  Co.,  26  Vt.  116 :  Manwell  ».  Bur- 
lington, etc.,  R.  R.  Co.,  80  la.  662. 

(5)  Cleveland,  etc.,  R.  W.  Co.  v.  Crossley,  36  Ind.  370;  Gardner  v. 
Smith,  7  Mich.  410.  423. 
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vance  of  all  damages,  it  being  presumed  that  these  are 
included  in  the  purchase  price,  "(i) 


§  67.  Contract  Does  not  Bind  Third  Parties* 

— Where  a  railway  is  bound  to  fence  against  all  the  world 
(and  this  is  the  case  in  most  of  the  states)  without  regard 
to  their  being  adjoining  land-owners,  a  contract  made  by 
the  land-owner  to  fence  does  not  bind  third  persons  not  a 
party  to  or  in  some  way  connected  with  it.  By  making 
such  a  contract  the  railway  cannot  relieve  itself  from  liabil- 
ity to  such  persons. (2)  Even  though  such  a  contra6t  runs 
with  the  land,  a  stranger  to  it  may  recover.(3)  But  if  the 
company  is  compelled  to  pay  a  third  person  damages  in- 
curred by  the  land-owner's  failure  to  fence,  it  may  reim- 
burse itself  by  an  a6tion  against  such  delinquent  land- 
owner.(^;  If,  however,  the  company  is  not  bound  to  fence 
except  as  to  adjoining  land-owners,  one  not  claiming 
through  or  under  such  an  owner,  and  who  is  not  such 
a  land-owner  himself,  cannot  complain  of  the  failure  of 
the  person  contraifling  to  build  the  fence,  and  thus  hold 
the  company  liable. (5) 


(1)  St.  Louis, etc.,  R.  W,  Co.  v.  Walbrink,47  Ark.330;  Citing  North 
&  West  Branch  R.  R.  Co.  v.  Swank,  105  Pa.  St.  555. 

(2)  Corwln  v.  New  York,  etc.,  R.  R.  Co.,  13  N.  Y.  42;  Shepard  t>. 
Buffalo,  etc.,  R.  R.  Co.,  35  N.  Y.  641 ;  Gllman  v.  European,  etc.,  R.  R. 
Co.,  60  Me.  336;  S.  C,  12  Amer.  L.  Reg.  555;  Silver  v.  Kansas  City, 
etc.,  R.  R.  Co.,  78  Mo.  528;  Cincinnati,  etc.,  R.  R.  Co.  v.  Ridge,  54  Ind. 
39;  Louisville,  etc.,  R.  W.  Co.  v.  White,  94  Ind.  257;  Indianapolis, 
etc.,  R.  W.  Co.  «.  Thomas,  84  Ind.  194;  New  Albany,  etc.,  R.  R.  Co.  r. 
Maiden,  12  Ind.  10;  Hamilton  r.  Missouri  Pacific  R.  W.Co.,S7  Mo.85. 

(3)  Cincinnati,  etc.,  R.  R.  Co.  r.  Ridge,  54  Ind.  39. 

(4)  Warren  t>.  Kansas,  etc.,  R.  R.  Co.,  41  la.  484. 

(5)  Jackson  v.  Rutland,  etc.,  R.  R.  Co.,  25  Vt.  160.  Does  not  bind 
subsequent  purchaser  without  notice.  Railway  Co.  0.  BoBworth,46  Ohio 
St.  81 ;  S.  C,  1  Ohio  C.  C.  69. 
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§  68.  Contract  Rnnning  with  Iiand.— A  parol 
agreement  of  the  land-owner  to  fence  does  not  run  with 
the  land,  nor  bind  a  subsequent  purchaser  of  the  land. 
It  is  merely  a  personal  contra6t.(  i )  Even  though  the 
land-owner  has  built  the  fence  pursuant  to  the  contra6t,  a 
purchaser  from  him  may  remove  it,  and  recover  for  stock 
killed  by  reason  of  the  unfenced  condition  of  the  road. (2) 
A  husband  and  wife,  who  were  joint  tenants,  conveyed  by 
deed  a  portion  of  their  land  to  a  railroad  company  tor  its  road 
bed.  As  a  part  of  the  same  transaction,  they  delivered  a  re- 
ceipt not  under  seal,  signed  by  the  husband  alone,  which 
was  not  recorded,  and  purporting  to  be  a  duplicate  receipt, 
for  the  consideration  of  the  deed,  and  to  be  in  full  ''  for  land 
and  land  damages  for  the  track  of  the  road  and  for  fencing 
the  same."  The  husband  afterwards  died,  and  the  wife  sold 
and  conveyed  the  remainder  of  the  land  by  deed,  making 
therein  no  reference  to  fences.  It  was  held  that  there  was 
no  contract  to  fence  running  with  the  land  which  the  com- 
pany could  enforce  against  the  purchaser. (3)  The  owner  of 
certain  land  released  to  a  railway  corporation  a  right  of  way 
over  it,  and  agreed  to  build  and  sustain  all  fences  on 
each  side  of  **the  roadway"  during  the  occupancy  by 
said  company  of  the  right  of  way.  This  agreement  was 
not  recorded.  By  a  foreclosure  of  a  mortgage  the  rail- 
road passed  into  the  hands  of  another  corporation,  which 
leased  it  to  the  defendant  for  ninety-nine  years,  and  the 
latter  went  into  possession.  I'he  owner  of  the  adjoining 
land  sold  it  to  the  plaintiff,  who  was  an  innocent  pur- 
chaser, having  no  knowledge   of   the  deed  of  release  of 


(1)  St.  Louis,  etc.  R.  R.  Co.,  v.  Todd,  36  111.  412.  A  parol  contract 
is  not  within  tiie  statute  of  frauds,  and  is  valid.  Talmadge  v.  Rens- 
selaer, etc.,  R.  R.  Co.,  13  Barb.  493. 

(2)  Wilder  v.  Maine  Central  R.  R.  Co.,  65  Me.  332. 

(3)  Boston,  etc.,  R.  R.  Co.  v.  Briggs,  132  Mass.  24. 
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the  right  of  way.  After  serving  notice  to  fence,  the  plain- 
lift'  sued  the  defendant  for  the  cost  he  had  incurred  in 
eredting  fences  as  required  by  the  notice.  A  recovery 
was  awarded  him.  The  defendants  claimed  that  the  con- 
tract was  personal  with  the  corporation  to  whom  the  right 
of  way  had  been  granted  because  the  word  "successors  " 
had  not  been  used ;  but  this  was  denied  on  the  ground 
that  it  was  a  grant  to  a  corporation  aggregate,  that  it 
mitjht  last  forever  and  the  word  '*  successors  "  *'  was  net 
necessary  to  create  a  perpetuity  of  right,  or  a  fee  simple  ;" 
that  "words  of  perpetuity  are  only  necessary  to  create 
such  right  when  the  grant  is  to  a  corporation  sole." 
Waiving  the  question  whether  or  not  the  covenant  to  fence 
the  right  of  way  ran  with  the  land,  the  Court  held  that  as 
the  plaintiff  was  a  purchaser  for  value  without  notice,  he 
was  not  bound  by  the  agreement.  Possession  under  the  deed 
was  held  not  to  put  the  plaintiff  on  his  inquiry.  **The  fact 
that  the  defendant  was  in  the  possession  and  occupation 
of  its  road  over  the  land  at  the  time  the  plaintiff  purchased 
does  not  amount  to  constrii6tive  notice  of  the  existence  of 
such  agreement.  Such  possession  would  be  notice  of  the 
usual  incidents  of  such  a  right  of  way.  but  not  of  such  as 
are  exceptional.  The  general  duty  to  fence  its  track  is  im- 
posed by  a  statute  upon  a  railway  corporation.  This  was 
the  statute  at  the  time  the  plaintiff  purchased .  The  right  as- 
serted by  the  defendant  is  exceptional  to  its  statutory  duty, 
and  its  possession  was  not,  therefore,  constructive  notice  to 
the  plaintiff  of  its  existence.  There  must  be  some  visible, 
natural  object  upon  or  conne6led  with  the  land,  the  sight  or 
knowledge  of  which  would  reasonably  suijgest  the  exis- 
tence of  the  right,  to  constitute  construOrtive  notice.  No 
such  obje6l  is  shown  to  have  existed  in  the  case,  from  which 
it  might  reasonably  have  been  inferred  that  the  owner  of 
the  land  purchased  by  the  plaintiff  was  under  an  obligation 
to  fence  as  claimed.  Nor  had  there  been  any  such  exac- 
tion of  right  on  the  one  hand,  or  performance  of  the  duty 
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on  the  Other,  as  would,  by  ils  notoriety  amount  tonotice. "( i ) 

§  69.  Tenant. — Where  the  contraft  runs  with  the  land, 
the  tenant  of  the  land-owner  is  bound  by  it,  so  far  as  it 
prevents  his  recovery  of  damages  for  stock  killed  by  rea- 
son of  the  absence  of  a  fence. (2)  But  there  are  cases 
where  the  contraft  to  fence  did  not  run  with  the  land,  and 
of  which  the  tenant  apparently  had  no  notice,  in  which  it 
has  been  held  that  the  tenant  could  not  recover  ;(3)  even  in 
the  case  of  a  horse  pasturing  on  such  owner's  land. (4)  Yet 
some  of  the  cases  hold  that  the  tenant  must  have  notice  of 
his  landlord's  ajjreement  to  fence,  whether  it  runs  with  the 
land  or  not.(5)  ^^^  where  a  railway  permits  bars  to  be 
put  in  for  the  accommodation  of  the  land-owner,  if  his 
tenant's  stock  pass  through  and  are  injured,  he  cannot  re- 
cover, for  he  stands  in  the  same  situation  as  his  landlord. 
*'This  would  be  so,  because,  when  he  occupied  the  land 
and  used  the  crossing,  he  would  be  under  the  same  obli- 
gation to  keep  the  gate  or  bars  in  repair  as  was  his  land- 
lord."(6)  While  the  general  rule  was  not  questioned,  it 
was  said  of  him  that  he  ''may  take  timber  to  repair  the 
fence  ;"  but  '-by  simply  acquiring  the  right  to  depasture 
his  animals  upon  the  premises,  he  entered  into  no  privity 

(1)  Railway  Co.  r.  Bos  worth,  46  Ohio  St.  81 ;  S.  C.  18  N.  E.  Rep. 
533;  1  Ohio  C.  C.  69. 

(2)  Duffy  r.  New  York,  etc.,  R,  R.  Co.,  2  Hilt.  496;  Indianapolis, 
etc.,  R.  R.  Co.  V,  Petty,  25  Ind.  413;  Louisville,  etc.,  R.  R.  Co.  v.  Bel- 
cher, 12  S.  W.  Rep.  195. 

(3)  Tombs  t'.  Rochester  etc.,  R.  R.  Co.,  18  Barb.  583. 

(4)  Clayton  v.  Great  Western,  etc.,  R.  W.  Co.,  23  C.  P.  (Can.)  137. 

(5)  St.  Louis,  Htc,  R.  R.  Co.  r.  Washburn,  97  111.  253;  Man  well  r. 
Burlington,  etc.,  R.  R.  Co.,  SO  la.  662;  Thomas  v,  IIa?inibal,  etc.,  R. 
R.  Co.,  82  Mo.  538;  Nolon  v.  Chicago,  etc.,  R.  R.  Co.,  23  Mo.  App.  353. 

(6)  Indianapolis,  etc.,  R.  R.  Co.  v.  Shimer,  17  Ind.  205:  Hunt  r. 
Lake  Shore,  etc.,  R.  W.  Co.  112  Ind.  69;  Clayton  v.  Great  Western  R. 
W.  Co.,  23  C.  P.  (Can.)  1H7. 
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of  estate  with  the  landlord.  He  assumed  no  obligation  to 
repair,  nor  did  he  acquire  any  right  to  enter  upon  the  land, 
or  make  use  of  timber  for  that  purpose.  It  can  make  no 
difference  whether  the  plaitifF  hire  the  right  to  pasture  for 
one  night,  or  for  a  week,  or  month,  or  a  longer  period," 
the  relation  of  the  landlord  and  tenant  does  not  exist,  and 
he  may  recover.  He  is  not  a  privy ;  and  only  on  such 
does  estoppel  operate.  Nor  is  the  railroad  liable  to  the 
tenant  for  a  failure  to  fence,  or  for  injuries  caused  by  such 
failure.  ''The  remedv  must  be  had  on  the  contra<5l  itself 
for  a  breach  of  it,  at  the  instance  of  the  party  with  whom 
and  for  whose  benefit  it  was  made,  or  his  personal  repre- 
sentative, and  not  by  an  action  at  trespass  at  the  suit  of 
a  stranger.  It  does  not  inure  to  the  benefit  of  the  plaint- 
iff as  a  tenant  of  the  land."  It  should  be  remarked,  how- 
ever, that  no  law  required  the  company  to  fence.(i) 

§  70.  Occupier*— Tenant. — The  English  statute  re- 
quires the  railway  company  to  maintain  a  fence  **for  sep- 
arating the  land  taken  for  the  use  of  the  railway  from  the 
adjoining  lands  not  taken  and  protedting  such  lands  from 
trespass,  or  the  cattle  of  the  owners  or  the  occupier  thereof 
from  straying  thereout  by  reason  of  the  railway;"  but 
expressly  exempts  the  company  from  the  requirement  if 
the  **  owners  and  occupiers  of  the  lands  shall  have  agreed 
to  receive  and  shall  be  paid  compensation  instead  of  mak- 
ing them."  In  1846,  a  plaintiff,  in  a  certain  case,  became 
tenant  from  year  to  year  of  land  belonging  to  a  person, 
who,  in  1847,  agreed  with  the  defendant  railway  company, 
which  at  the  time  acquired  a  right  of  way  over  his  land, 

(1)  Vander^rift  r.  Delaware,  etc.,  R.  R.  Co.,  2  Houst.  (Del.)  287.  The 
land-owner  mu^t  keep  the  gates  closed  at  his  private  crossing,  and 
one  who  takes  pasturage  of  him  is  chargeable  with  notice  of  this  fact. 
The  company  is  not  liable,  even  though  it  knows  that  the  gate  is 
habitually  left  open.  Diamond  Brick.  Co.  v,  N,  T.  Central  R.  R.  Co., 
12  N.  Y.  Sup.    22. 
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that  he  would  release  them  from  their  obligation  to  fence, 
and  was  paid  accordingly,  the  company  receiving  a  formal 
release.  But  the  company  made  a  fence  of  posts  and  rails 
between  the  land  occupied  by  the  tenant  and  a  ditch  on  its 
right  of  way,  and  planted  a  hedge  on  the  side  of  the 
ditch  nearest  its  track,  sufficient  to  prevent  animals  from 
straying  thereon.  They  however,  negle<Sed  to  keep  up  the 
posts  and  rails,  and  in  consequence  of  this  negle<ft  the 
plaintifFs  cow,  in  1879;  while  he  so  continued  in  the  occu- 
pation of  the  land  under  the  original  tenancy  which  had 
never  been  determined,  fell  into  the  ditch  and  was  killed. 
The  company  was  held  liable  ;  and  their  arrangement  with 
the  owner  did  not  exonerate  them  from  liability  under  the 
statute  requiring  them  to  maintain  the  fence  for  the  bene- 
fit of  the  occupier,  so  as  to  prevent  his  cattle  from  straying. 
He  was  not  bound  to  terminate  his  tenancy  so  as  to  save 
the  company  from  liability ;  and  the  owner  could  not  con- 
trad  away  his  right  as  an  occupier.(i) 

§  71.  Damafffefii  for  Fences  may  be  Allowed.— 

In  assessing  damages  for  injuries  occasioned  by  a  railway 
passing  through  a  farm,  the  inconvenience  occasioned  by 
the  railway  fences,  bars  and  gates  may  be  considered  as 
items  in  estimating  the  amount. (2)  So  under  a  statute 
requiring  the  commissioners  to  estimate  the  value  of  the 
land  taken  or  required  by  the  company,  and  all  damage 
which  the  owner  might  sustain  by  reason  of  the  taking  of 
the  same  for  the  construAion  of  the  road,  damages  for 
the  cost  of  building  fences  are  included,  and  it  will  be 
presumed  that  such  was  done ;  and  the  owner  cannot  re- 
cover for  the  killing  of  his  stock  by  reason  of  the  unfenced 

(1)  Corry  v.  Great  Western  R.  W.  Co.  7  Q.  B.  Div.  322;  S.  C.  50  L. 
J.  Q.  B.  386;  44  L.  T.  701;  29  W.  R.  623;  45  J.  P.  712;  affirming  6  Q. 
B.  Div.  237;  50  L.  J.  Q.  B.  313;  45  J.  P.  36. 

(2)  Minnesota  Valley  R.  R.  Co.  r.  Doran,  17  Minn.  188;  Cincinnati, 
etc.,  R.  R.  Co.  V.  Hoffiiines,  22  N.  E.  Rep.  871. 


no  FENCES.  §    71 

condition  of  the  road.{i)  A  like  presumption  prevails  in 
other  states  ;  even  in  Massachusetts  where  the  company  was 
liable  to  fence  onlv  where  the  board  of  countv  commis- 
sioners  directed  such  to  be  done,(2)  So  in  a  State  where 
the  company  was  not  required  by  statute  to  fence  its  right 
of  way,  and  the  statute  allowed  damages  to  the  owner  of 
lands  upon  which  the  railway  was  located,  it  was  said : 
''It  simply  means  a  pecuniary  compensation  or  recompense 
to  the  plaintiff  for  injuries  aiStually  received  by  them  from 
the  defendants.  The  damages  assessed  should  be  com- 
mensurate with  the  injury  sustained,  and  nothing  more. 
And  on  ascertaining  them,  the  jury  might  in  these  cases 
have  included,  if  thev  had  seen  fit,  the  cost  of  the  fences 
as  incidental  to  the  taking  ot  the  land. "(3)  So  the  addi- 
tional fencing  rendered  necessary  to  the  building  of  the 
road  is  an  element  ot  damages  in  estimating  the  owner's 
compensation. (4)  So  where  a  company  was  not  compelled 
to  fence,  but  if  it  did  not  it  was  liable  for  all  stock  killed, 
whether  killed  negligently  or  not,  and  could  only  escape 
liability  for  injuries  not  inflicted  negligently  by  showing  a 
proper  fence  had  been   constructed,  or  that  the  animals 

(1)  Johnson  t?.  Milwaukee,  etc.,  B.  R.  Co.,  19  Wis.  137;  N.  &  W.  R. 
R.  Co.  ».  Stephens,  85  Va. 302;  Cincinnati, etc.,  R.  R.  Co.  v.  Hoffihines, 
22  N.  E.  Rep.  871. 

(2)  Stearns  t?.  Old  Colony,  etc.,  R.  R.  Co.,  1  Allen  493;  Moras  r 
Boston,  etc.,  R.  R.  Co.,  2  Cush.  536.  But  not  when  the  fence  is  a 
mile  from  the  railway.  Rodemacher  r.  Milwaukee,  etr.,  R.  R.  Co., 
41  la.  297. 

(3)  Vandergrift  r.  Delaware,  etc.,  R.  R.  Co.,  2  Houst.  (Del.)  287; 
Butte  County  r.  Boydston,  64  Cal.  110;  California  Southern  R.  R. 
Co.  r.  Southern  Pacific  R.  R.  Co.,  67  Cal.  59  (no  fences  required  by 
statute.) 

(4)  St.  Louis,  etc.  R.  W.  Co.  r.  Walbrink  47  Ark.  330;  North  <& 
West  Branch  R.  R.  Co.  r.  Swank,  105  Pa.  St.  555;  Alton,  etc.,  R.  R. 
Co.  V.  Baugh,  14  III.  211;  Sacramento  Valley  R.  R.  Co.  17.  Moffatt.  6 
Cal,  74;  Quiniby  v.  Vermont  Central  R.  R.  Co.,  23  Vt.  387;  Texa8,etc., 
R.  R.  Co.  r.  Cella,  42  Ark.  528;  St.  Louis,  etc.,  R.  R.  Co.  v,  Anderson, 
39  Ark.  167. 
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entered  where  the  company  was  not  bound  to  fence,  it  was 
held  that  damages  for  fences  along  the  right  of  way  could 
be  allowed.(i)  The  assessment,  however,  cannot  include 
damages  arising  from  the  possibility  of  a  collision  with 
stock  or  from  their  fright. (2) 

§  72.  Damaff^es  Cannot  be  Allowed  for  Cost  of 
Fences. — On  the  contrary  it  is  held  that  where  the  com- 
pany is  bound  to  fence  its  right  of  way  damages  for  them 
cannot  be  allowed  to  the  adjoining  land-owner. (3)  Nor 
can  any  be  allowed  for  fencing  at  a  point  where  the  com- 
pany are  not  compelled  to  fence,  as  opposite  uninclosed 
land. (4)  So,  in  Minnesota,  the  rule  was  stated  that  if  a 
railway  company  "whether  as  a  condition  or  limitation  of 
their  right  to  take  land  for  their  road,  or  as  a  police  regu- 
lation, is  required  by  statute  to  constru<5l  such  fence,  the 
damages  for  taking  the  land  should  be  assessed  upon  the 
basis  of  the  constru6tion  of  such  fences  by  the  company, 
in  accordance  with  the  statutory  regulation.  "(5)  ^^  Iowa, 
in  an  eany  case,  such  damages  for  fencing  the  line  of  road 
was  denied,  because  a  reciprocal  obligation  existed  be- 

(1)  Baltimore,  etc.,  R.  R.  Co.  r.  Lansing,  62  Ind.  229;  Indiana  Cen- 
tral R.  R.  Co.  V,  Hunter,  S  Ind.  74;  Evansville,  etc.,  R.  R.  Co.  r.  Fitz- 
patrick,  10  Ind.  120;  Grand  Rapids,  etc.,  R.  R.  Co.  v.  Horn,  41  Ind. 
479.  But  not  in  an  action  for  that  and  other  injuries  inflicted  by 
taking  the  land  for  a  right  of  way.  Indiana  Central  R.  R.  Co.  r. 
Hunter,  supra.  By  statute  in  New  Jersey  damages  for  fences  were 
limited  to  improved  land.  New  Jersey,  etc.,  R.  R.  Co.  r.  Suydam,  17 
X.  J.  L.  25:  Partlow  i'.  G.  &.  C.  R.  R.  Co.  5  Rich.  L.  428. 

(2)  Guess  r.  Stone  Mountain  Granite,  etc.,  Co.,  72  Geo.  320.  In 
Minnesota  pay  for  one  half  the  fences  was  allowed.  Winona,  etc., 
B.  R.  Co.  V,  Denman,  10  Minn.  267. 

(3)  Fremont,  etc.,  R.  R.  Co.  v.  Lamb,  11  Neb.  592. 

(*)  North  Eastern  R.  R.  Co.  v,  Sineath,  8  Rich.  L.  (S.  C.)  185;  New 
Jersey,  etc.,  K.  R.  Co.  v,  Suydam,  17  N.  J.  L.  25. 

(5)  Winona,  etc.,  R.  R.  Co.  t;.  Waldron,  11  Minn.  516;  Gardner  r 
Smith,  7  Mich.  410,  423. 
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tvveen  the  owner  of  the  right  of  way  over  and  that  of  the 
fee,  in  land,  whereby  either  could  compel  the  other  to 
fence ;  but  in  case  the  land  was  fenced  at  the  time  of 
entry  to  build  the  road,  and  by  taking  the  right  of  way, 
it  was  thrown  open  and  left  in  a  manner  unfenced,  that 
fa<ft,  it  was  held,  could  be  taken  into  consideration  in  arriv- 
ing at  the  depreciated  value  of  the  remaining  premises.(i) 
In  Pennsylvania,  where  a  railroad  company  is  required  to 
fence  its  right  of  way,  damages  may  be  allowed  for  in- 
ternal or  additional  fencing,  to  render  a  farm  through  which 
it  ran  convenient  for  use. (2) 

§  73.  Effect  of  Assessiiifi;  and  Pajrinff;  Dam- 
Bgen* — If  damages  for  the  fence  has  been  assessed  and 
paid,  the  company  is  not  bound  to  fence  as  against  the  ad- 
joining owner.(3)  Nor  against  any  one  else  where  the  gen- 
eral statutory  obligation  is  to  fence  only  against  adjoining 
proprietors.  When  assessed  and  paid,  the  land-owner  must 
keep  the  fence  in  repair  and  the  obligation  runs  with  the 
land. (4)  If  the  damages  are  only  for  maintaining  and 
keeping  in  repair,  and  the  obligation  of  the  company  to 
fence  is  mandatory*  then  he  may  build  it  and  sue  the  com- 
pany  for  the  cost  of  its  construdiion.  If,  when  so  paid,  he 
does  not  build  and  keep  it  in  repair,  he  is  liable  to  the  com- 
pany for  his  neglect. (5)  It  has  been  already  stated  what 
presumption  prevails  in  Wisconsin  and  Massachusetts  as 


(1)  Henry  v,  Dubuque,  etc.,  R.  R.  Co.,  2  Clarke  288;  Kennedy  v. 
Dubuque,  etc.,  R.  R.  Co.,  2  Clarke  621. 

(2)  Curtin  v,  Nlttany,  etc ,  R.  R.  Co.,  136  Pa.  St.  20. 

(3)  Alton,  etc.,  R.  R.  Co.  v.  Bau^h,  14  111.  211:  Tonica,  etc.,  R.  R 
Co.  v.  Unsicker,  22  III.  221 ;  Horn  v.  Atlantic,  etc.,  R.  R.  Co.,  36  N.  H. 
169 ;  Louisville,  etc.,  R.  R.  Co.  v.  Belcher,  12  S.  W.  Rep.  195.  Not  even 
his  tenant  can  recover  damages. 

(4)  Rockford  etc.,  R.  R.  Co.  v.  Lynch,  67  III.  149. 
(6)  St.  Louis,  etc.,  R.  R.  Co.  v,  Mitchfll,  47  111.  166. 
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to  the  assessment  and  payment  of  damages  for  fences  ;(i) 

but  it  cannot  be  said  that  such  a  presumption  prevails  in 
all  the  states,  and  in  many  it  does  not.     If,  however,  such 

damages  have  been  allowed,  the  condemnation  proceedings 
are  admissible  in  an  a(!rtion  by  the  adjoining  land-owner  to 
recover  damages  for  stock  killed,  to  exonerate  the  com- 
pany from  the  duty  of  building  and  maintaining  a  fence 
at  the  point  of  entry.!  2)  If  the  record  does  not  disclose 
whether  or  not  the  damages  were  allowed,  it  is^  not  ad- 
missible in  evidence,  unless  supplemented  by  parol  evi- 
dence, a  proper  foundation  having  been  laid. (3)  In 
Indiana,  however,  the  company  is  bound  to  fence  against 
one  receiving  the  damages,  although  the  same  amount  paid 
under  contradl  would  relieve  the  company  of  that  duty. 
**Here  is  no  contraA  except  what  might  be  implied  from 
receiving  the  money  awarded  as  damages,  including  the 
amount  allowed  for  fencing.  This  did  not  bind  the  ap- 
pellee to  build  any  fences  at  all.  It  was  at  his  option 
whether  he  should  build  any  or  not.  His  convenience  in 
the  use  of  his  land  might  require  him  to  fence  it  from  the 
railroad;  but  this  he  might  forego.  Still,  the  duty 
which  the  railroad  company  owed  to  the  public  to  keep 
its  road  fenced,  as  a  precautionary  measure  conducing  to 
public  safety,  rested  upon  it,  while  it  had  taken  no  meas- 
ure binding  upon  any  one  to  constru6l  the  fences."  The 
Court  then  states  that  the  presumption  is  that  the  assess- 
ment of  damages  included  the  cost  of  the  fences  and  that 
the  contrary  could  not  probably  be  shown.  Under  such 
circumstances  it  was  said  that  "the  owner  of  the  land 
might  find  it  difficult  to  recover  for  stock  killed  upon  the 


(1)  ^  72,  Baltimore,  etc.,  R.  R.  Co.  v.  Johnson,  59  Ind.  188.  See,  con- 
tra,Clark  v.  Vermont,  etc.,  R.  R.  Co.,  28  Vt,  103. 

(2)  Georgia  R.  R.  Co.  v..  Anderson,  33  Geo.  110. 

(3)  Rockford,  etc.,  R.  R.  Co.  r.  Lyncb,67  111.  149.    Contra  Baltimore 
•etc,  R  W.  V,  Johnson,  69  Ind.  188, 
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road  running  through  his  land  where  it  was  not  fenced, 
because  it  would  have  to  be  presumed  that  he  had  got 
whatever  damages  he  was  entitled  to  for  the  fencing 
made  necessary.  This,  we  fear,  would,  in  many  in- 
stances, be  doing  violence  to  the  fa<5ls,  and  it  would  tend 
to  the  subversion  of  the  law,  the  obje6l  of  which  was  more 
to  secure  safety  to  the  public  in  the  operation  of  railroads, 
by  keeping  stock  off  the  tracks  by  proper  fences,  than  to 
remunerate  those  whose  stock  might  be  killed  where  the 
roads  were  not  fenced. "(i) 

§  74.  Company  Contractinfi;  to  Fence*— Where 

the  statute  does  not  enjoin  upon  the  company  a  duty  to  fence, 
but  only  amerces  it  in  damages  if  it  does  not,  an  adjoining 
land-owner  mav  not  fence  the  track  and  then  recover  of 
the  company  the  cost  of  erecting  it. (2)  Yet  the  company, 
where  such  a  statute  is  in  force,  may  make  a  valid  contract 
with  such  owner,  through  its  general  agent,  to  fence. (3) 
If  the  company  fails  to  ereft  or  maintain  a  proper  fence 
within  a  reasonable  time,  according  to  its  contradt,  the 
owner  of  the  land  may  maintain  an  a<ftion  on  the  case.(4) 
But  if  there  is  a  contract  to  convey  on  the  part  of  the  land- 
owner on  condition  that  the  company  fence,  he  cannot 
maintain  the  a<ftion  until  he  tenders  a  decd.(5)  Where  a 
railroad  covenanted  to  **make  and  maintain  good  and  suf- 
ficient fences  on  both  sides"  of  a  strip  conveyed,  and 
horses  of  the  owner  got  through  and  were  killed,  it  was 
held  error  to  refuse  to  instruA  the  jury  '*that  a  compli- 
ance by  the  defendants  with  the  statute  as  to  fences  exon- 

(1)  Baltimore,  etc.,  B.  W.  Co.  v.  Johnson,  69  Ind.  188. 

(2)  Shepard  v,  Buffalo,  etc.,  R.  R.  Co.,  36  N.  Y.  641. 

(3)  New  Albany,  etc.,  R.  R.  Co.  v.  Haskell,  11  Ind.  801;  Joliet,  etc.^ 
R.  R.  Co.  V.  Jones,  20  111.  221. 

(4)  Conger  v,  Chicago,  etc.,  R.  R.  Co.,  15  111,  366. 

(5)  Mecam  r.  Peoria,  etc.,  R.  R.  Co.,  21  111.  633. 
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erated  them  from  liability  irrespective  of  the  covenant  in 
the  deed;"  for  *'in  the  absence  of  an  agreement  calling 
for  a  particular  fence,  the  performance  of  the  statute  is  the 
performance  of  the  covenant,  and  the  jury  should  have 
been  so  instructed. "(i)  In  Canada  a  mere  omission  to 
fence,  where  there  is  no  contrail  requiring  it,  gives  the 
land-owner  complaint  for  damages. (2)  In  Indiana  if  the 
company  do  not  fence  within  the  time  agreed  upon,  and 
stock  enter  and  destroy  the  crops  on  the  adjacent  land,  it 
is  liable  for  the  loss  thus  occasioned. (3)  So,  in  Iowa,  the 
rental  value  of  the  land  thus  lost  may  be  recovered. (4) 
But  in  Pennsylvania  where  in  the  deed  for  a  right  of  way 
the  company  agreed  to  fence  as  against  the  adjoining  land, 
and  failing  to  do  so,  the  owner's  stock  went  upon  the  rail- 
way and  were  injured,  it  was  held  that  he  could  not  re- 
cover, in  an  a6tion  of  tort,  for  their  injuries  ;  for  the  reason 
that  they  were  trespassers  on  the  right  of  way.  "  They 
purchased  the  right  to  pass  through  the  plaintiff's  lands 
for  a  fixed  sum  of  money  and  an  agreement  to  fence ; 
after  the  plaintiff  thus  sold  his  right  of  way,  he  had  no 
right  to  obstru6t  it  by  allowing  his  cattle  to  roam  and 
browse  upon  it.*'  Negligence  in  the  management  of  the 
train  was  not  alleged.  But  it  was  said  that  the  plaintiff 
could  sue  on  the  contrad^  and  recover  "such  damages  as 
the  law  declares  to  be  incident  to  the  breach  of  such  a 
contra6t."(s)     But  where  the  a<ftion  was  for  a  breach  of 

(1)  TbompsoD  V.  New  York,  etc.,  R  R.  Co.,  1  T.  A  C.  (N.  Y.)  411. 

(2)  Brown  v.  Grand  Trunk  R.  W.  Co.,  34  Q.  B.  (Can.)  3IM),85K. 

(3)  Cincinnati,  etc.,  R.  R.  Co.  v,  Harris,  61  Ind.  290. 

(4)  Hall  9.  Chicago,  etc.,  R.  W.  Co.,  66  la.  713;  Varner  v.  St.  Louis, 
etc.,  R.  R.  Co.»  56  la.  677. 

(6)  Drake  v,  Philadelpbia,  etc.,  R.  R.  Co.  51  Pa.  St.  240.  In  an 
action  for  negligently  killing  a  mule,  the  plaintiff  was  allowed  to 
prove  that  the  company  bad  agreed  with  the  plaintiff  that  the  for- 
mer should  furnish  posts  and  the  latter  would  build  a  fence,  and  have 
an  opening  at  the  crossing  where  the  mule  entered,  at  which  it  would 
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the  covenant  to  fence  a  recovery  was  allowed  for  killing 
stock  by  reason  of  the  lack  of  such  fence,  for  damages  done 
by  trespassing  animals,  for  loss  of  pasturage,  and  for  the 
cost  of  the  fence  erei^ted  by  the  land-owner,  and  which  the 
company  should  have  put  up  under  the  contra6l.(i)  If 
the  company  does  not  eredl  the  fences  within  a  reasonable 
time,  the  land-owner  may  sue  for  the  cost  of  putting  in 
such  fences,  even  though  be  has  not  built  it ;  and  if  the 
company  build  it  after  suit  brought,  that  fa6l  cannot  be 
given  in  evidence  to  diminish  the  damages,  unless  it  be 
shown  that  the  plaintiff  accepted  or  approved  of  the 
building  of  the  fence  as  a  performance  of  the  contradt, 
where  the  consideration  for  the  fence  is  the  granting  of  a 
right  of  way. (2)  In  such  an  instance  the  land-owner  is 
not  bound  to  first  eveA  the  fence  and  then  bring  his  ac- 
tion. (3)  If  the  a6tion  is  brought  and  the  cause  con- 
tinued until  the  next  term  under  a  written  agreement  that 


erect  bars;  that  the  plaintiff  furnished  the  posts^  according  to  the 
agreement,  and  the  company  bailt  the  fence  leaving  an  opening  as 
agreed,  but  failed  to  erect  bars  at  the  opening.  It  was  held  that  such 
evidence  was  admissible  in  so  far  as  it  tended  to  show  the  fences  and 
opening  at  the  crossing  in  question,  but  so  much  thereof  as  related 
to  the  agreement  in  reference  to  the  construction  of  the  fence,  was 
inadmissible.    Illinois  Central  R.  R.Co.  v.  Person,  66  Miss.  319. 

(1)  Louisville,  etc.,  R.  W.  Co.  v.  Sumner,  106  Tnd.  65 

(2)  Lawton  v,  Fitchburg  R.  R.  Co.,  8  Cush.  230.  ''The  fair  cost  of 
the  fences  was  the  amount  of  that  part  of  such  consideration.  The 
plaintiff  chose  to  have  fences  between  his  land  and  the  railroad; 
and  if  the  defendant  had  not  agreed  to  erect  them,  he  could  or  mi^iit 
have  demanded  of  them,  as  a  condition  of  settlement,  the  sum  nec- 
essary to  enable  him  to  erect  and  maintain  them  himself.  Whether, 
therefore,  there  was  any  necessity  for  these  fences,  in  order  to  pro- 
tect his  lands,  or  whether  he  had  suffered  any  injury  in  his  lands 
from  the  want  of  fences,  is  no  part  of  the  present  inquiry.  He 
offered  no  evidence  on  these  points,  at  the  trial.  If  he  had  proved 
such  injury,  another  question  might  have  been  raised  respecting  the 
rule  of  damages.'* 

(3)  Logansport,  etc.,  R.  R.  Co.  v.  Wray,  62  Tnd.  678. 
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the  defendant  shall  by  that  time  construcSl  a  fence  of  a 
certain  kind  and  pay  costs  of  the  adlion  and  attorney  fees, 
it  is  not  error,  upon  the  trial  of  the  cause  at  such  subse- 
quent term,  to  exclude  the  agreement  and  evidence  that 
the  fence  was  built,  unless  it  is  shown  that  there  was  a 
complete  compliance  with  the  agreement  upon  which  the 
cause  was  continued,  or  that  the  plaintiff  has  accepted  the 
fence  so  erected  as  a  complete  compliance  with  the  con- 
traA  sued  on.(i)  If  the  contract  is  parol,  or  does  not  run 
with  the  land,  a  subsequent  purchaser  cannot  sue  for  its 
breach  while  he  is  the  owner  of  the  land. (2)  When  a 
company  agreed  to  build  a  fence  and  put  in  a  crossing 
where  required,  or  pay  one  thousand  dollars,  the  sum 
named  was  held  to  be  a  penalty,  and  on  failure  to  build 
the  fence  and  put  in  the  crossing,  the  whole  amount 
could  be  recovered. (3) 


§  75.  Land-owners  may  erect  the  fence  when 
'contracted  for. — If  the  railway  does  not  ereA  the 
fence,  as  they  have  contraAed  to  do,  within  a  reasonable 
time,  the  land-owner  may  do  so,  as  we  have  elsewhere 
seen (4)  and  recover  the  cost  of  putting  it  up  from  the 
company.  In  fa6l  it  is  his  duty  to  do  so,  to  make  "rea- 
sonable exertion  to  render  the  injury  as  light  as  possible  ;" 
but  this  is  no  answer  for  the  company.  "If  at  a  moderate 
expense,  or  by  ordinary  exertion,  one  can  proteft  himself 
from  the  injurious  consequences  of  the  violation  of  a  Con- 
traft  by  another,  it  is  his  duty  to  do  so.  Where,  however, 
the  party  whose  duty  it  is  primarily  to  perform  a  con  trad 
has  equal  opportunity  for  performance,  and   equal  knowl- 

(1)  Indiana  etc.  R.  W.  Go.  v.  Adams,  112  Ind.  802. 

(2)  Moras  o.  Boston  etc.  R.  R.  Co.  2  Cush.  536. 

(3)  St.  Louis  etc.  R.  W.  Co.  v.  Shoemaker,  27  Kansas  677. 

(4)  §  74. 
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edge  of  the  consequences  of  non-performance,  he  can  not, 
while  the  contraA  is  subsisting  and  in  force,  be  heard  to 
say  the  plaintiff  might  have  performed  for  him.  The 
plaintiff  had  a  right  to  depend  upon  the  defendant  to  per- 
form its  contract  until  it  was  repudiated,  or  until  it  became 
apparent  that  the  railway  company  did  not  intend  to 
execute  it  within  a  reasonable  time.  Upon  the  occur- 
rence of  either  event,  the  plaintiff  had  the  right  to  ere<ft 
the  fence  himself,  and  call  upon  the  defendant  to  refund 
the  a6hial  cost  and  to  reimburse  him  for  such  special  dam- 
ages as  direcftly  resulted  from  its  failure  to  perform  its 
contradl.  The  defendant,  through  its  agent,  having  given 
assurance,  when  requested  to  perform  its  contract,  that  it 
would  proceed  to  do  so,  it  cannot  be  said  that  the  plaintiff' 
was  not  justified  in  relying  upon  the  assurance  so  given, 
and  in  reliance  thereon  postponing  the  ere6lion  of  the 
fences  himself."(i) 

§  76.  Specific   Perforinance.— Proceedinfi;  in 

Equity. — In  a  proper  case  the  land-owner  can  "  invoke 
the  aid  of  equity  to  enforce  its  fa  contraA  for  a  fence]  per- 
formance, or  obtain  mandamus,  or  maintain  "  an  a6tion 
for  damages  if  the  freehold  is  rendered  less  valuable,  or 
if  deprived  of  its  use,  because  of  the  company's  negleft 
to  fence. (2)  Where  a  company  in  i860  agreed  with  one 
who  had  no  interest  in  the  adjoining  land,  in  consider- 
ation of  a  conveyance  of  a  right  of  way  for  its  track 
through  a  certain  farm,  to  fence  both  sides  of  its  track  ; 
and  the  defendants  as  successors  of  such  company,  in  1870, 
bought  and  paid  for  the  same  strip,  and  it  was  conveyed 
to  it  by  deed,  by  endorsement  whereon  one  A.  V.  (who 

(1)  Louisville,  etc.,  R.  W.  Co.  v.  Sumner,  106  Ind.  55;  Hammond  v, 
Chicago,  etc.,  R.  R.  Co.,  43  la.  168.  See  Indiana,  etc.,  R.  R.  Co.  r. 
Adams,  112  Ind.  302;  Lawton  v,  Fitchburg  R.  R.  Co.,  8  Cush.  230. 

(2)  Graham  v.  Delaware,  etc.,  Co.,  46  Hun,  386. 
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held  an  estate  in  remainder  in  the  premises)  covenanted 
to  maintain  the  fences ;  and  thereafter  the  farm  was  con- 
veyed to  the  plaintiff;  on  a  bill  for  a  specific  performance 
of  the  first-mentioned  agreement  to  fence,  it  was  held  that 
the  defendant  was  under  no  legal  obligation  to  fence 
its  track  by  virtue  of  the  agreement  ol  186O9  the  con- 
sideration thereof  having  wholly  failed ;  nor  under  the 
general  railroad  law,  which  only  applied  to  corporations 
formed  thereunder;  nor  under  the  general  fence  law, 
which  provided  its  own  remedy  for  a  violation  or  non- 
observance  of  its  provisions.(i)  By  law  a  railroad  com- 
pany was  required  to  fence  its  right  of  way  before  it  opened 
it  for  travel,  and  maintain  it  afterwards.  Under  the  pro- 
visions of  this  statute,  it  was  held  that  the  company  could 
be  compelled  to  maintain  fences,  by  a  proceeding  in  tquity. 
After  quoting  the  statute,  the  Court  said  :  "This  provision 
was  intended  as  a  prote6lion  to  the  public  vvho  might  travel 
upon  the  railroad,  as  well  as  to  the  owner  of  lands  adjoin- 
ing, from  injuries  which  might  arise  by  reason  of  a  negle6l 
to  comply  with  its  terms.  While  the  duty  imposed  upon 
the  corporation  may  be  regarded  to  some  extent  as  in- 
tended for  the  benefit  of  the  public,  it  was  not  designed  to 
limit  the  value  to  be  obtained  for  injuries  sustained  to  a 
mere  statutory  remedy,  as  is  the  case  in  reference  to  penal 
enadlments.  It  is  obvious  that  the  statutory  remedy  would 
be  entirely  insufficient  in  all  cases  to  secure  full  and  ample 
indemnity  against  the  hazzard,  inconvenience  and  danger 
arising  from  an  exposure  of  lands  adjoining  a  railroad,  and 
to  the  consequences  which  might  result  from  an  absence  of 
fences,  cattle-guards  and  other  adequate  means  of  protec- 
tion. These  are  not  only  essential  for  the  prote<ftion  of  the 
railroad,  but  indispensable  to  the  owner  for  a  proper  and 
reasonable  enjoyment  of  his  rights.     Without  fences,  his 


(1)  Vandorn  v.  New  Jersey  So.  R.  R.  Co.,  42  N.  J.  Eq.  463;  Rail- 
way V.  Bosworth,  46  Ohio  St.  81 ;  S.  C.  1  Ohio  C.  C.  69. 
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lands  would  run  to  waste  ;  and  without  crossings,  the  owner 
would  be  unable  to  work  and  use  his  land  in  a  manner 
which  would  tend  to  promote  his  interests  and  confer  upon 
him  the  advantage  to  which  he  is  fairly  entitled.  He 
should,  therefore,  be  allowed  a  proper  remedy  to  enforce 
his  rights  to  fences  and  crossings,  "(i) 

§  77.  Parties  to  a  Specific  Performance*— It  is 

often  a  matter  of  some  difficulty  to  tell  against  whom  an 
adtion  for  a  specific  performance  should  be  brought.  If 
the  corporation  owning  the  roads  is  in  full  control  of  it 
there  is  little  or  no  difficulty  ;  but  if  mortgagees  or  trustees 
are  in  control  of  the  road,  difficulties  may  arise.  In  one 
case  it  was  said  :  **  The  objeiStion  urged  that  the  trustees, 
who  only  represent  the  bondholders,  cannot  be  held  for 
the  performance  of  a  duty  imposed  upon  the  corpora- 
tion, and  which  it  had  neglecfted  10  fulfil,  is  not  well 
founded.  By  the  mortgage  executed  to  them  they  have 
authority  to  make  such  reparation  of  and  such  addition  to 
the  railroad  track,  or  its  branches,  as  they  may  deem  expe- 
dient. This  would  confer  power  to  ere6l  and  maintain 
fences,  and  to  provide  crossings.  They  have  taken  pos- 
session, completed  the  road  over  the  plaintifTs  land,  and 
are  obligated  to  perfe<5l  it,  and  to  perform  such  work  as  is 
required  to  be  done  for  such  a  purpose.  We  think  that 
the  defendants  are  within  the  terms  of  the  a(ft,  and  bound 
to  comply  with  its  provisions,  as  the  representatives  of 
those  who  have  an  interest  in  the  corporation. "(2) 

§  78.  Aff^ent  of  Railway  Contractinfi;  to  Fence. 

— Where  the  general  superintendent  of  the  company  made 
a  contraA  to  fence,  the  company  was  held  bound  by  it. (3) 

(1)  Jones  V.  Seligman,  Sl  N.  T.  190  (1880.)  Affirming  S.  C.  16  Hun, 
230  (1879). 

(2)  New  Albany,  etc.,  R.  R.  Co.  v.  Haskell,  11  Ind.  301. 

(3)  Jones  v,  Seligman,  81  N.  Y.  190  (1880.)    Affirming  16  Hun,  230. 


CHAPTER  VIL 
Fencing  Highway. 

SxcTiON  79.  Canadian  Rule. 

80.  No  Exceptions  in  Statutes  as  to  Highway. 

81.  Highway  Wider  than  Gates  are  Long. 

82.  Highway  Parallel  to  Railway. 

83.  Railroad  Built  on  Highway. 

84.  Abandoned  Highways. 

§  79.  Canadian  Rule.— In  Canada  a  statute  re- 
quired a  railway  to  fence  its  entire  line  of  right  of  way, 
and  made  no  exceptions  as  to  those  places  where 
public  highways  ran  across  the  right  of  way  on  a  level 
Avith  it.  It  was  held  that  the  company  must  build  a  con- 
tinuous line  of  fence,  providing  means  of  crossing  at  the 
highway  by  gates. (i)  The  statute  was  that  the  company 
should  build  "sufficient  fences  upon  the  line  of  the  route  of 
their  single  or  double  railroad  or  way. ' '  This  language  was 
deemed  sufficient  to  authorize  the  building  of  fences  across 
the  highway;  and  the  Legislature  having  authorized  them, 
such  fences  could  not  be  deemed  nuisances.  It  was  suggest- 
ed that"  the  company  could  put  the  gates  across  its  track  par- 
allel with  the  highway ;  and  when  a  train  was  approach- 
ing they  could  be  opened  by  a  watchman  to  admit  its 
passage. (2) 

§  80.  IVo  Exceptions  in  Statutes  as  to  Hiff^li- 
irays* — In  a  number  of  the  States  statutes  very  similar  to 
the  Canadian  statute  have  been  passed  ;  but  no  such  con- 

(1)  Renand  v.  Great  Western  R.  W.  Co.,  12  Q.  B.  (Can  )  408. 

(2)  McDowell  V.  Great  Western  R.  W.  Co.,  6  C.  P.  (Can.)  180;  Par- 
nell  V,  Great  Western  R.  W.  Co.,  4  C.  P.  (Can.)  617. 
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strucSlion  as  that  given  the  Canadian  statute  has  been  given 
in  the  states.  In  Indiana  a  railway  company  was  sued  for 
killing  a  cow  in  the  streets  without  negligence.  The 
statute  rendered  a  railway  company  liable  for  all  stock 
killed,  without  regard  to  negligence ;  but  such  statute 
did  not  '*  apply  to  any  railroad  securely  fenced  in  and 
such  fence  properly  maintained  by  such  company."  It 
was  held  that  the  company  was  not  liable,  because  it  had 
no  right  to  fence  the  streets.  **  The  statute,  it  is  true,  allows 
the  road  to  be  securely  fenced  ;  but  did  the  Legislature 
intend  to  authorize  railroad  companies  to  inclose  streets 
in  a  town  against  the  use  of  the  public?  Such  inclosure 
would  be  a  nuisance ;  and  a  literal  constru6tion  of  the 
statute  in  that  respec^t  would  involve  an  absurdity.  *The 
reason  and  intention  of  the  law-giver  will  control  the  strict 
letter  of  the  law,  when  the  letter  would  lead  to  palpable 
injustice  and  contradi<Stion.'(i )  The  company  could  not 
lawfully  ere6l  a  fence  at  the  place  where  the  cow  was  in- 
jured ;  hence,  the  want  of  such  fence  cannot  be  held  to 
have  been  the  cause  of  the  accident. "(2)  In  Kansas, 
where  the  statute  creates  no  exceptions,  but  requires,  gen- 
erally, a  railway  company  to  fence  its  track  in  order  to 
escape  liability  for  stock  killed  or  injured  by  it,  the  Court 
quoted  with  approval  the  following  from  an  Indiana  decis- 
ion upon  a  similar  statute :  '-The  statutory  rule  is,  that 
railroad  companies  shall  be  liable  for  injuries  done  by  their 
locomotives  or  cars  to  animals  at  places  where  the  roads 
might  be,  but  are  not  fenced  ;  and  it  is  not  the  province  of 
the  Court  to  create  exceptions  to  the  rule, or  to  interfere  with 
legislative  policy. "(3)  *' This  meets  with  our  approval. 
But  whenever  it  appears  from  the  general  course  of  legis- 
lation that  the  public  have  a  paramount  interest  in  leaving 

(1)  1  Kent  Com.  462. 

(2)  Lafayette,  etc.,  R.  R.  Co.  v.  Shriner,  6  Ind.  141. 

(3)  Pittsburg,  etc,  R.  R.  Co.  t*.  Laufman,  78  Ind.  319. 
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particular  portions  of  the  railroad  of  the  State  unfenced,  we 
shall  hold  that  the  statutes  requiring  railroads  to  be  fenced 
have  no  application  to  such  places,  and  that  the  railroad 
companies  are  not  required  to  fence  their  roads  at  such 
places.     This  exception  to  the  general  rule  requiring  rail- 
road companies  to  fence  their  roads,  will  apply  to  all  public 
highways,  including  streets  and  alleys  in  cities,  towns  and 
villages ;  and,  for  the  purpose  of  this  case,  we  shall    as- 
sume that  it  will  also  apply  to  all  railroad  depots  and  sta- 
tions where  the  public  generally  do  business  with  the  rail- 
road companies;  and  yet  the  railroads  themselves,  or  in 
other  words  the  railroad  tracks,  might  very  well  be  fenced 
at  the  companies'  depots  and  stations.     All  the  railroad 
tracks  might  be  located  on  one  side  of  the  depots  or  stations, 
and  the  public  have  access  to  such  depots  or  stations  from 
the  other  side — the  depots  or  stations  forming  a  part  ot  the 
inclosure.     This  would  prevent  stock  getting  on  the  rail- 
road tracks.     *****  Assuming,  for  the  purposes  of  the 
case,  that  land  necessarily  used  for  station  grounds  need 
not  be  fenced,  then  the  question  arises,  is  it  necessary  for 
a  railroad  company  to  inclose  a  traft  not  necessary  for 
the  use  of  the  railroad   company  as  a  part  of  its  station 
grounds,  but  in  fa6l  so  used?   Under  the  circumstances  of 
this  case,  we  think  we  must  answer  this  question  in  the 
affirmative.     To  say  that  railroad  companies  are  not  re- 
quired to  fence  their  roads  in  such  cases,  would  be  to  cre- 
ate an  exception  to  an  express  statutory  requirement,  and 
to  create  such  exception  without  any  good  reason  therefor. 
This  does  not  come  within  the  province    of  the  Courts. 
Courts  may  say  that  where  some  other  statute,  or  some 
paramount  duty  or  obligation  absolves  railroad  companies 
from  fencing  their  roads,  they  need  not  do  so ;  but  where 
the  statute  expressly  requires  railroad  companies  to  fence 
their  roads,  in  order  to  exempt  the  companies  from  liability, 
and  no  other  statute  or  paramount  obligation  or  duty  or 
any  good  reason  exists  to  relieve  them  from  so  fencing, 
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the  courts  cannot  say  that  they  need  not  fence  ;  but  if  for 
any  other  reason  they  are  relieved  from  fencing  their 
roads  at  some  particular  place  or  places,  then  they  must 
contrudt  fences  or  other  barriers  as  near  thereto  as  is  rea- 
sonably pra6licable."(^)  I"  Wisconsin  the  statute  was 
similar  to  the  Indiana  and  Kansas  statutes,  except  that  it 
made  provisions  for  cattle-guards,  and  this  was  held  to 
exclude  the  idea  of  fencing  across  the  highway. (2)  So 
the  exceptions  created  by  the  courts  extend  to  a  de  Jure  or 
de  facto  ro?id  \  but  not  to  a  mere  private  one,  which  the 
public  has  neither  the  right  10  use  nor  is  actually  using  as 
a  highway. (3)  Even  though  such  road  has  been  worked,, 
at  the  public  expense  by  only  one  or  two  persons,  a  fence 
is  required. (4) 

§  81.  Hii^hway  Haider  than  Gates  are  liOng^.— 

An  English  statute  required  a  railway  company,  where  it 
crossed  a  public  highway  on  a  level  with  it,  to  ereft  and 
"maintain  good  and  sufficient  gates  across  such  road,  on 
each  side  of  the  railwav  where  the  same  shall  communi- 
cate  therewith :"  they  were  to  be  kept  constantly  closed, 
except  when  stock,  wagons  or  carriages,  etc.,  were  pass- 
ing; '*and  such  gates  shall  be  of  such  dimensions,"  the 
VL&.  declared,  ''and  so  constructed  as  when  closed  to  fence 
in  the  railway  and  prevent  cattle  or  horses  passing  along 
the  road  from  entering  upon  the  railway."     The  plaintiffs 

(1)  Atchison,  etc.,  R.  R.  Co.  v.  Shaft,  33  Kas.  521 ;  Prickett  v.  Atchi- 
son, etc.,  R.  R.  Co.,  33  Kan.  748;  Jeff ersonvi lie,  etc.,  R.  R.  Co.  t;.  Bre- 
Toort,  30  Ind.  324;  I.  &  G.  K.  J^.  R.  Co.  v.  Smith.  1  Tex.  App.  Civ. 
Cas.  4  844. 

(2)  Blair  9.  Milwaukee, etc.,  R.  R.  Co.,  20  Wis.  254;  Lonisville,  etc., 
R.  W.  Co.  o.  Hurst,  98  Ind.  330;  Louisville,  etc.,  R  R.  C0.1;.  Shauklin 
98  Ind.  573. 

(3)  Jenkins  r.  Chicago,  etc.,  R.  R.  Co.,  27  Mo.  App.  678;  Luckie  r. 
Chicago,  etc.,  R.  R.  Co.,  76  Mo.  639. 

(4)  Terre  Haute,  etc.,  R.  R.  Co.  Elam,  20  Bradw.  603. 
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horses  strayed  from  his  farm,  which  was  not  adjoining  the 
railway  (and  consequently  the  a<5t  relative  to  fencing 
against  the  stock  of  adjacent  land-owner  or  occupiers  did 
not  apply)  into  a  highway,  and  along  that  to  a  railway. 
Across  the  highway  were  gates  properly  closed.  These 
gates  reached  the  full  width  of  the  highway  properly 
so  called,  but  a  swing  gate  had  been  placed  by  the  rail- 
way company  upon  a  piece  of  land  beyond  the  limit  of  the 
road,  on  the  same  line  with  the  gates,  for  the  convenience 
of  foot  passengers  using  the  crossing.  This  swing  gate 
was  insecurely  fastened,  and  the  horses  passed  through  it 
and  onto  the  railway,  and  were  killed.  Since  the  owner 
of  the  horses  was  not  an  adjoining  land-owner  or  occupier, 
it  was  very  clear  that  the  company  owed  him  no  general 
duty  to  fence  its  railway ;  and  the  decision  turned  upon 
whether  or  not  the  company  had  so  far  complied  with  its 
statutory  duty  to  put  in  proper  gates  at  the  crossing  as 
saved  them  from  liability.  It  was  held  that  it  had  not,  and 
that  it  was  liable  for  such  failure.  The  case  was  regarded 
by  the  Court  as  a  close  one.  In  passing  upon  it,  the  Court 
said :  ^'  It  is  obvious  that  in  such  a  case  as  the  present,  if 
a  place  beyond  the  width  of  the  road  in  a  line  with  the 
wide  gates  is  left  unproteAed,  the  almost  inevitable  conse- 
quence will  be  that  cattle  going  along  the  road  in  the  or- 
dinary way,  in  which  cattle  are  almost  certain  to  do,  will 
get  upon  the  railway  beyond  the  gates.  If  so,  it  seems  to 
me  that  the  remedy  supplied  by  the  gates  would  not  be 
efFeAual  to  prevent  the  mischief,  which  is  caused  by  the 
fa<5t  that  the  railway  is  brought  across  the  road  on  a  level. 
Now  the  statute  says  that  the  company  shall  ere6t  and 
maintain  gates  'across  such  road.'  The  gates  will  be 
'across'  the  road,  even  if  thev  are  wider  than  the  road. 
They  cannot  be  narrower  than  the  road,  but  they  may  be 
wider.  Then  the  statute  says  that  the  gates  are  to  be  'of 
such  dimensions,  and  so  constru6ted,  as  when  closed  to 
fence  in  the  railway* — not  to  fence  in  the  road  or  the  level 
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crossing,  but  to  fence  in  the  railway — 'and  prevent*  (that 
is,  constni6ted  so  as  to  prevent)  'cattle  or  horses  passing 
along  the  road  fn»m  entering  upon  the  railway.'     If  the 
lands  'along  the  road'  are  construed  with  the  utmost  striv5t- 
ness,  they  must,  no  doubt,  be  limited  to  cattle  and  horses 
keeping  on  the  a6lual  line  of  the  road.     But,  giving  to  the 
words  a  constru<5tion,  which  I  think,  they  will  fairly  bear, 
they  may  be  read  so  as  to  make  the  remedy  effective,  that 
is,  as  meaning,  'so  as  to  prevent  cattle  using  the  road  as  a 
road  of  passage  from  entering  upon  the  railway.'     And 
one  consideration  seems  to  me  to  show  conclusively  that 
the   gates  must,  in  some  cases,  be  wider  than  the  road. 
Suppose  that,  as  happens  in  many  cases,  the  line  of  rail- 
way is  wider  than  the  road ;  if  the  gates  in  such  a  case 
were  only  the  exadl  width  of  the  road,  though  they  would 
not  bar  the  road  when  they  were  shut  across  it,  they  would 
not,  when  they  were   closed  across  the  railway  to  allow 
cattle  to  pass  over  it,  prevent  the  cattle  from  entering  upon 
it.     There  would  be  an  opening  in  the  middle   through 
which  the  cattle  could  pass  on  to  the  line.     In  such  a  case 
the  gates  must  clearly  be  wider  than  the  road.     Supposing, 
then,  that   the  circumstances  are  such   that,  if  the  gates 
when  they  are  shut  across  the  road  are  only  of  the  exaft 
width  of  the  road,  there  will  be  left  a  gap  so  near  to  the 
gates  that  horses  and  cattle  using  the  road,  and  adling  in 
the  way  in  which  horses  and  cattle  would  almost  inevita- 
bly a<5t,  or  at  all  events,  in  which  it  is  extremely  probable 
they  would  aA,  would  step  off  the  road,  and,  seeing  a  gap 
at  the  end  of  the  gate,  would  naturally  go  through  on  it 
to  the  railway.     *     *     *     I  think  the  company  are  bound 
to  make  the  gates,  not  merely  the  width  of  the  road,  but  of 
such  widththat  when  they  are  closed  they  will  fence  in  the 
railway  so  as  to  prevent  cattle  or  horses,  which  are  using 
the  road  as  a  road  of  passage,  and  acfting  as  horses  or  cat- 
tle naturally  would  av^  upon  such  a  road,from  entering  'on 
the  railroad' — not  merely  from  entering  on  the  level  cross- 


82  FENCING    HIGHWAY.  12*J 

ing — but  from  entering  on  the  railway,  and,  whatever  the 
width  of  the  road,  if  it  is  necessary  to  do  so  in  order  to 
give  that  proteAion,  the  gates  must  be  made  wider  than 
the  road.  To  say,  however,  that  the  company  would  be 
obliged  to  make  a  fence  a  quarter  of  a  mile  long,  even  a 
hundred  yards  long — something  which  no  one  could  call  a 
gate — would  be  absurd  and  unreasonable.  The  obligation 
is  to  make  something  which  can  reasonably  be  called  a 
gate,  of  such  width  as  to  prevent  cattle  or  horses  which 
are  going  along  the  road  from  getting  on  the  railway,  if 
they  are  only  afting,  as  cattle  or  horses  according  to  their 
nature  will  almost  inevitably  a6l.(i) 

§  82.  Hig^hway  Parallel   to  Railway.— Where 

a .  highway  runs  parallel  to  the  railway,  the  company  is 
not  excused  by  thai  fa6l,  from  fencing,  the  other  condi- 
tions requiring  a  fence. (2)  The  fence  must  be  put  along 
the  margin  of  the  highway,  though  by  so  doing  the  com- 
pany's right  of  way  be  not  full  width.  It  must  fence 
up  to  the  cattle-guards  where  such  road  crosses  the  rail- 
way. *' It  is  evident,"  said  the  Court,  *'that  the  com- 
pany may  occupy  less  and  fence  less  than  the  full  breadth 
of  the  right  of  way,  and  it  is  undoubtedly  lawful  for  them 
to  do  so.  "(3)  An  English  statute  required  a  railway  com- 
pany to  ere6l  a  fence  "  for  separating  land  taken  for  the  use 
of  the  railway  from  adjoining  lands  not  taken,  and  prote6i- 
ing  such  lands  from  trespass,  or  the  cattle  of  the  owners  or 
occupiers  thereof  from  straying  thereout  by  reason  of  the 
railway.'*    This  was  held  not  to  require  a  company  to  fence 

(1)  Gharman  v.  South  Eastern  R.  W.  Co.,  L.  R.21  Q.  B.  Div.  524. 

(2)  Kozzelle  v.  Hannibal,  etc.,  R.  R.  Co.,  79  Mo.  340;  Rutledge  t;. 
Hannibal,  etc.  R.  R.  Co.,  78  Mo.  286;  Morris  9.  Hannibal,  etc.,  R.  R. 
Co.,  79  Mo.  367;  Patton  r.  West  End,  etc.,  R.  W.  Co.,  14  Mo  App.  589. 

(3)  Andre  v.  Chicago,  etc.,  R.  R.  Co.,  30  la.  107;  Contra,Conier  r. 
Georgia  R.  R.  Co.,  76  Geo.  611. 


128  FENCES.  §   8 


"y 


off  their  track  from  an  adjoining  tramway  which  the  com- 
pany permitted  the  public  to  use  on  payment  of  tolls, — the 
statute  applying  only  to  the  separation  of  the  railway  from 
the  adjoining  lands  belonging  to  others  and  not  to  its  own 
(i)  If  the  road  is  one  by  prescription,  then  the  extent  to 
which  it  is  used  determines  its  width. (2)  Where  a  rail- 
road was  located  and  built  along  and  upon  a  pre-existing 
highway,  by  its  charter  it  had  a  right  to  do  so  if  it  left  the 
highway  thirty  feet  wide — although  it  had  the  power  to 
take  a  right  of  way  sixty  feet  wide,  subject  to  this  limita- 
tion ;  and  it  appeared  that  where  the  animal  was  injured, 
the  distance  from  the  track  to  the  west  side  of  the  highway 
was  forty-five  feet,  so  that  a  fence  might  have  been  built 
fifteen  to  twenty-five  feet  west  of  the  railroad  track  and 
♦have  left  the  highway  remaining  thirty  feet  wide  : — it  was 
held  that  the  company  should  have  fenced  at  that  point, 
and  could  have  done  so  ''without  unlawfully  encroaching 
upon  the  highway."(3)  In  Missouri  the  statute  required 
the  company  to  fence  its  "road,"  and  this  was  held  to  re- 
quire the  company  to  place  a  fence  between  its  ''road  " 
and  a  parallel  highway,  even  though  it  had  the  effeft  to 
render  the  former  narrower  in  width  than  the  company  was 
allowed  for  a  right  of  way  by  statute. (4) 

§  83.  Railroad  Built  on  Hig^h  way  •—Occasion- 
ally a  railroad  is  built  upon  a  public  highway.  This  oc- 
curred more  frequently  in  the  early  building  of  such  roads, 
when  every  inducement  to  encourage  f  he  building  of  rail- 
ways was  held  out  to  individuals.  In  Indiana  a  board  of 
county  commissioners  granted  such  a  privilege  to  a  com- 

(1)  Marfell  v.  South  Wales  R.  W.,  8  C.  B.  (N.  S.)  525;  S.  C.  29  L.  J. 
C.  P.  315;  7  Jur.  N.  8.  290;  2  L.  T.  629;  8  W.  R.  765. 

(2)  Ehret  v.  Kansas  City,  etc.,  R.  R.  Co.,  20  Mo.  App.  251. 

(3)  Jeffersonville,  etc.,  R.  R.  Co.  v.  Sweeney,  32  Ind.  430. 

(4)  Emmerson  v.  St.  Louis,  etc.,  R.  W.  Co.,  35  Mo.  App.  621. 
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pany,  without  in  any  way  vacating  the  highway.  The 
railway  was  laid  in  the  center  of  the  highway.  The  public 
used  that  portion  not  occupied  by  the  railway,  and  it  was 
held  that  the  company  was  not  bound  to  fence  its  line  of 
track.  "When  a  railroad,"  said  the  Court, ''cannot  be 
lawfully  fenced,  the  company  is  not  bound  to  fence  it  at 
all."(i)  *'  Before  the  railroad  was  constru(Sted,  the  place 
upon  which  the  appellant's  cattle  entered  was  a  public 
highway,  over  every  part  of  which  travellers  were  entitled 
to  pass.  When  the  railroad  company  made  its  track  there, 
it  had  no  right  to  further  obstrudt  the  highway  by  eredling 
fences  and  constru(5ting  cattle-guards  thereon. "(2) 

§  84.  Abandoned  Hig^hways.— If  a  highway  has 
been  abandoned  then  the  company  must  fence  wherever 
its  track  lies  upon  or  crosses  such  abandoned  part.  In  all 
such  instances,  where  the  acStion  is  for  stock  injured  by 
reason  of  negleft  to  fence,  the  issue  is  whether  or  not  the 
highway  has  been  abandoned  ;  and  all  evidence  tending 
to  show  or  contradict  the  propositions  that  it  has  or  has 
not  been  abandoned  is  admissible  the  same  as  if  it  was  an 
adlion  for  obstni<5ling  a  public  highway .(3)  Where  it  was 
shown  that  it  had  been  abandoned  hy  the  public  for 
two  years,  but  not  shown  to  have  been  vacated^  it  was  held 
that  the  company  was  not  compelled  to  fence. (4)     Where 

(1)  Louisville,  etc.,  R.  R.  Co.  v.  Francis, 85  Ind.  389;  Ard  v.  State, 
114  Ind.  542. 

(2)  Gro7  0.  Louisville,  etc.,  R.  R.  Co.,  97  Ind.  126.  See  Louisville, 
etc.,  R.  R.  Co.  v.  White,  94  Ind.  257;  Louisville,  etc.  R.  W.  Co.  «. 
Shanklin,  94  Ind.  297. 

(3)  Louisville,  etc.,  R.  W.  Co.  v.  Shanklin.  94  Ind.  297;  Louisville, 
etc.,  R.  W.  Co.  V,  White,  94  Ind.  257;  Ard  v.  State,  114  Ind.  542; 
Louisville,  etc.,  R.  W.  Co.  r.  Francis,  58  Ind.  389;  Croy  r.  Louisville, 
etc.,  R.  W.  Co.,  97  Ind.  126;  Louisville,  etc.,  R.  W.  Co.  v.  Fixley,  94 
Ind.  603;  White  Water  Valley  R.  R.Co.  v.  Quick,  30  Ind.  884  (an  aban- 
<doned  tow  path). 

(4)  Indiana  Central  R.  W.  Co.  v.  Gapen,  10  Ind.  292. 
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It  was  shown  that  thirty-five  years  before  a  way  was  graded 
for  a  macadamized  road,  and  after  the  grade  had  been 
completed  a  railway  company,  with  consent  of  the  board 
of  county  commissioners,  granted  permission  to  such  com- 
pany to  occupy  ten  miles  of  the  road,  lying  within  the 
county,  which  the  company  did  and  built  its  road  thereon, 
and  always  thereafter,  until  suit  brought,  occupied  such 
highway  for  the  use  and  purpose  of  a  railroad  ;  that  two 
miles  of  the  road  extended  from  a  town  to  a  public  crossing, 
and  about  a  quarter  of  a  mile  from  the  town  was  another 
public  crossing,  within  the  two  mile  limit,  where  the  com- 
pany for  the  last  twenty  years  had  maintained  a  cattle  pen 
with  wing  fences,  leading  from  the  track  to  fences  on  either 
side  of  the  railroad,  during  which  time  a  gate  was  main- 
tained in  one  of  these  wing  fences,  "through  which  persons 
and  teams  might  pass  to  and  from  the  grounds  of  the  old 
highway  and  railroad  ;"  that  many  years  before  the  suit 
'*  the  adjoining  owners  built  fences  on  either  side,  of  the 
strips  of  ^and  so  occupied  by  the  railroad,"  and  was  there- 
after maintained  bv  them, — some  built  before  and  others 
after  the  construdlion  of  the  railroad — but  it  did  not  appear 
whether  such  fences  had  been  maintained  generally  upon 
the  line  of  the  old  highway,  though  at  some  points  they 
rould  not  have  been  ;  during  all  the  time  since  the  construc- 
tion of  the  railroad,  people  occasionally  passed  through  the 
gate,  and  along  the  two  mile  length  of  road,  "between  the 
fences  so  maintained  by  the  farmers,"  upon  a  "beaten 
way,  parallel  with,  and  partially  on  either  side  of,  the  rail- 
road," over  which  it  was  '*  difficult  to  pass  with  wagons 
and  other  vehicles,  and  impossible  in  wet  seasons  ;"  that 
"  at  some  points  the  cuts  and  fills  of  the  railroad  occupy 
and  have  occupied  the  whole  of  the  old  highway,"  where 
the  travelled  wav  **  of  necessitv  and  is  outside  the  boun- 
daries  of  the  old  highway,"  "and  hence  at  these  points,  the 
farm  fences,  which  are  farther  from  the  railroad  than  the 
travelled  way,  necessarily  are,  and  have  been,  outside  the 


§    84  FENCING   HIGHWAY.  I3I 

boundaries  of  the  old  way  ;"  and  the  evidence  tended  **  to 
show  that  at  other  points  the  fences  are  and  have  been  out- 
side the  limit  of  the  old.  highway,  or  at  the  gate  and  for  some 
distance  south  of  it ;"  the  fences  having  been  moved  sev- 
eral times,  there  being  "nothing  like  a  general  use  of  the 
way  by  the  public,  "that  the  farmers  living  upon  the  two 
mile  length  did  not  use  it  generally  in  marketing  the  pro- 
duifts  of  their  farms,  no  evidence  having  been  given  that  the 
public  authorities  ever  exercised  "any  supervision  at  all 
over  it,  by  work  or  otherwise  ;' '  that  the  order  of  the  county 
commissioners  "gave  full  authority  to  the  railroad  com- 
pany to  occupy  the  whole  of  the  old  highway,  if  it  chose 
to  do  so,"  and  for  more  than  thirty  years  the  company  so 
occupied  it,  *'  at  some  points  the  fills  and  cuts  covering  the 
whole  of "  the  highway  ;  that  the  people  and  authorities 
in  the  railroad's  occupancy  of  the  highway,  "acquiesced, 
in  no  case  disputing  the  right  or  undertaking  to  exercise 
the  supervision  or  authority  given  by  law  over  public 
highways  :" — it  was  held  that  the  verdift  of  the  jury  was 
sustained  by  the  evidence,  to  theeffe6l  that  "the  highway 
thus  occupied  by  the  railroad  company  had  been  aban- 
doned as  a  highway,  and  that  the  railroad  might  have  been 
fenced. "(^) 

(1)  Louisville,  etc.,  R.  W.  Co.  v.  ShankHn,98  Iiid.  573.  The  same 
facts  were  involved  in  Louisville,  etc.,  R.  W.  Co.  r.  White,  94  Ind. 
257;  Louisville,  etc.,  R.W.  Co.r.Shanklin,94Ind.  297;  Louisville,  etc., 
R.  W.  Co.  V.  PixlHy,94  Ind.  603,  where  like  decisions  were  made.  But 
afterwards,  when  the  company  attempted  to  fence  their  right  of  way 
to  its  full  width  opposite  the  points  described  above,  their  men  were 
arrested  and  fined  for  obstructing  this  same  highway  which  had  been 
abandoned ;  and  the  case  was  affirmed  on  appeal.  Ard  v.  State,  114 
Ind.  542. 
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99a.  Parallel  Railroad  Tracks. 

§  85.  Crenerally  not    Reqaired    to   Fence  in 

Toirns  or  Cities* — A  number  of  statutes  expressly  ex- 
cept railroads  from  an  obli.^ation  to  fence  within  towns 
and  cities :  but  there  are  others  which  make  no  such  ex- 
ceptions. The  pra6lice  is  a  very  common  one  for  railroads 
to  follow  some  street  wherever  they  pass  through  a  town  or 

city ;  and  in  all  such  instances  they  are  no  more  required 
to  fence  than  when  they  cross  a  highway  in  thecountry.f  i) 

(1)  Rogers  v.  Chicago,  etc.,  R.  R.  C.  Co.,  26  la.  568;  Flint,  etc.,  R. 
R.  Co.  V.  Lull,  28  Mich  610;  Toledo,  etc.  R.  R.  Co.  v.  Spangler,  71  111. 
568;  Edwards  v,  Hannibal,  etc.,  R.  R.  Co.  66  Mo.  667;  Cousins  r. 
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Nor  is  the  railroad  company  required  to  fence   at  street 
crossings.(i) 


§  86.  Exceptions  Created  by  Courts.— In  an  Ind- 
iana case,  speaking  of  the  exceptions  created  by  the 
Courts,  it  was  said  :  *'  The  statute  makes  no  provisions  as 
to  the  places  which  may  be  left  unfenced,  but  the  Courts, 
recognizing  the  necessity  of  excepting  streets  of  towns 
and  cities,  and  places  where  the  business  of  the  railroad 
companies  demands  that  no  fences  be  made,  have  en- 
grafted exceptions  upon  the  statute.  These  exceptions 
have  been  made,  not  to  advance  the  private  interests  of 
railroad  corporations,  but  to  promote  the  public  good  by 
enabling  the  corporations  to  discharge  their  duty  to  the 
public.  These  exceptions  exist  only  in  cases  where  a 
necessity  is  shown.  It  was  said  *'  in  a  former  case(2)  »*  that 
*  it  is  not  the  province  of  the  Courts  to  create  exceptions  to 
the  rule,  or  to  interefere  with  the  legislative  policy,  upon 
the  ground  suggested,  or  for  any  like  reason . '  The  ground 
referred  to  by  the  Court  was,  that  as  the  track  was  through 
a  town,   numerous  cattle-guards  would  weaken  it.      In 


Hannibal,  etc.,  R.  R.  Co.,  66  Mo.  572;  Chicago,  etc.,  R.  R.  Co.  v.  Hogan, 
27  Neb.  801 ;  Elliott  v.  Hannibal,  etc.,  R.  R.  Co.  66  Mo.  683;  (said  to  be 
so  because  statute  refers  only  to  fencing  fields  and  inclosed  prairie 
lands);  Russell  v.  Hannibal,  etc.,  R.  R.  Co.,  83  Mo.  507;  Rhea  t?.  St. 
Louis,  etc.,  R.  W.  Co..  84  Mo.,  345;  Wabash,  etc.,  R.  W.  Co.  v.  Forshee, 
77  Ind.  158;  Kobe  v.  Northern  Pacific  R.  W.  Co.,  36  Minn.  518;  S.  C. 
32  N.  W.  Rep.  783;  Greeley  v.  St.  Paul  etc  ,  R.  W.  Co.,  33  Minn.  136; 
S.  C.  22  N.  W.  Rep.  179;  Lane  r.  Chicago,  etc,  R.  W.  Co.  18  Mo.  App. 
556;  Vanderkar  v.  Rensselaer,  etc.,  R.  R.  Co.,  13  Barb.  390;  Peoria, 
etc.,  R.  R.  Co.  V.  Barton,  80  111.  72;  Pennsylvania  Co.  r.  Mitchell,  124 
Ind.  473. 

(1)  Wabash  R.  W.  Co.  v,  Forshee,  77  Ind.  158;  Lafayette,  etc.,  R. 
R.  Co.  V.  Shriner,6  Ind.  141;  Indianapolis,  etc.,  R.  R.  Co.  v.  McClure, 
26  Ind.  870;  Louisville,  etc.,  R.  W.  Co.  v.  Francis,  58  Ind.  389. 

(2)  Pittsburg,  etc.,  R.  W.  Co.  v.  Laufman,  78  Ind.  319. 
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another  case  it  was  said :  *  For  the  exception  is  made  be- 
cause the  general  public  have  an  interest  in  the  proper 
operation  of  such  great  means  of  traffic  and  transportation, 
and  not  because  the  interests  of  the  railroad  corporation 
will  be  promoted. '( I)  It  must  always  appear  from  the 
evidence  that  there  was  a  sufficient  reason  for  not  obeying 
the  statute.  The  Court  said  in  another  case(2)  '  that  the 
track  of  the  road  was  not  fenced,  at  the  place  in  question, 
is  clearly  shown  ;  and  the  evidence  falls  far  short  of  not 
showing  a  good  reason  for  not  having  fenced  it.'  And 
again,  in  a  still  farther  case  :  'But  whenever  a  railroad  com- 
pany can  build  and  maintain  such  a  fence,  without  inter- 
fering with  the  rights  of  the  public,  or  with  the  free  use  of 
private  property,  then  it  is  bound  to  maintain  the  fence, 
whether  it  be  in  a  city,  or  village  or  in  the  country.' 
Where  cattle-guards  are  necessary  to  keep  animals  from 
the  track,  it  is  the  duty  of  the  railroad  companies  to  con- 
stru6t  them,  unless  some  sufficient  reason  is  shown  excusing 
them  from  the  performance  of  this  duty.  *  No  railroad 
can-be  said  to  be  securely  fenced  at  an  established  crossing, 
where  suitable  cattle-pits  have  not  been  constructed. '(3) 
And  in  another  case  it  was  said  :(4)  '  It  is  as  much  the 
duty  of  the  appellant  to  fence  against  all  animals  on  the 
highway  as  against  animals  in  the  adjoining  fields  or 
roads.'  "(5)  These  principles  have  been  stated  time  and 
again  in  Indiana. (6) 

(1)  Indianapolis,  etc.,  R.  R.  Co.  v.  Thomas,  84  Ind.  194. 

(2)  Indianapolis,  etc.,  R.  R,  Co.  r.  Lindley,  75  Ind.  426. 

(3)  Grand  Rapids,  etc.,  R.  R.  Co.  r.  Jones,  81  Ind.  523; 

(4)  EvansTille,  etc.,  R.  R.  Co.  v,  Barbee,  74  Ind.  169. 

(5)  Wabash,  etc.,  R.  W'.  Co.  r.  Tretts,96  Ind.  450. 

(6)  Ft.  Wayne,  etc.,  R.  R.  Co.  v,  Herbold  99  Ind.  91;  Wabash,  etc., 
R.  W.  Co.  V.  Nice,  99  Ind.  152;  Indiana,  etc.,  R.  W.  Co.  v.  Quick,  109 
Ind.  295;  Bechdolt  r.  Grand  Rapids,  etc.,  R.  R.  Co.,  113  Ind.  343:  Jeff- 
erson vilie,  etc.,  R.  R.  Co.  r.  Peters,  27  N.  E.  Rep.  299;  Kobe  t?.  North- 
ern Pacific  R.  W.  Co.,  36  Minn.  518;  S.  C.  32  N.  W.Rep.  783;  Greeley 
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§  87.  Places  Inhere  RIast  Fence  in  Toirns 
and  Cities. — Following  these  general  principles,  there 
are  many  places  in  a  city  or  town  where  it  is  held  that  the 
railroad  companies  must  fence.  While  they  may  not  fence 
in  the  street,  they  must  fence  "  where  the  corporation  lines 
embrace  a  portion  of  an  adjacent  country  not  actually  laid 
out  as  a  town,  or  so  laid  out  that  no  streets  cross  the  rail- 
roadJ*\i)  In  another  case  it  was  said  that  **  there  are  places 
within  a  corporated  town  where  the  railroad  may  fence,  as 
where  there  are  no  streets  or  alleys,  and  the  public  travel 
would  not  be  interrupted  by  such  fence. "(2)  After  quoting 
passages,  it  was  said  "that  where  the  railroad  operated  by 
defendant  was  not  crossed  by  a  street  or  alley  for  the  dis- 
tance of  twelve  hundred  feet,  it  might  lawfully  have  been 
fenced,  within  the  limits  of  the  town. "(3)  Such  is  partic- 
ularly the  case  if  the  adjacent  lands  are  used  for  farming 
purposes  ;(4)  or  where  a  block  of  land  is  not  intended  for 
streets  and  alleys. (5)     Where  the  track  merely  abutted  on 

V.  St.  Paul,  etc.,  R.  W.  Co.,  33  Minn.  136;  S.  C.  22.  N.  W.  Rep.  179.  The 
company  is  not  required  to  fence  at  a  point  where  the  fence  would 
endanger  the  lives  of  its  employees;  as  a  switching  ground.  Jen- 
nings V.  St.  Joseph,  etc.,  R.  W.  Co.,  37  Mo.  App.  651;  Pennsylvania 
Co.  V.  Mitchell,  124  Ind,  473. 

(1)  Ells  r.  Pacific  R.  R.  Co.,  48  Mo.  231. 

(2)  Young  t?.  Hannibal,  etc.,  R.  W.  Co.,  79  Mo.  336;[  Wymore  v. 
Hannibal,  etc.,  R.  W.  Co.,  79  Mo.  247;  Edwards  v.  Hannibal,  etc.,  R. 
W.  Co.  66  Mo.  567. 

(3)  Lane  r.  Chicago,  etc.,  R.  W.  Co.  18  Mo.  App.  555;  Edwards  v, 
Hannibal,  etc.,  R.  R.  Co.,  66  Mo.  567;  Young  v«  Hannibal,  etc.,  R.  R. 
Co.,  79  Mo.  336;  International,  etc.,  R.  R.  Co.  r.  Dunham,  68  Tex.  231 ; 
Texas,  etc.,  R.  W.  Co.  v.  Mitchell,  2  Tex.  App.  Civ.  Cas.  §  374;  JeflTer- 
sonvillc,  etc.,  R.  R.  Co.  ».  Parkhurst,  34  Ind.  501;  Toledo,  etc.,  R.  R, 
Co.  V.  Owen,  43  Ind.  405;  Indianapolis,  etc.,  R.  R.  Co.  v.  Parker,  29 
Ind.  471. 

(4)  Elliott  V.  Hannibal,  etc.,  R.  R.  Co.,  66  Mo.  683. 

(5)  Toledo,  etc.,  R.  R.  Co.  v.  Howell,  38  Ind.  447;  Coyle  e,  Chicago, 
etc.,  R.  W.  Co.,  62  la.  518.    (It  is  suggested  that  within  the  unplatted. 


136  FENCES.  §    87 

the  plat  of  a  town,  and  no  streets  crossed  the  track,  it  was 
.held  that  the  company  must  fence.(  i)  So  where  the  streets 
and  alleys  terminate  on  a  high  bank  at  the  margin  of  the 
railroad,  where  the  ground  cannot  be  used  for  loading  and 
unloading,  the  company  must  fence,(2)  Even  vacant  lots 
require  a  fence,  if  not  laid  out  and  platted,(3)  or  if  the 
plat  only  exists  on  paper.(4)  On  the  contrary  it  has  been 
held  that  although  a  street  has  not  been  actually  fenced,  a 
railway  company  may  not  fence  across  it,(5)  even  though 
not  used. (6)  So  a  company  was  held  liable  under  the  fol- 
lowing state  of  fa(!:ts :  At  the  place  of  injury  the  track  was 
unfenced.  "  The  injury  was  done  at  a  point  on  the  appel- 
lant's road  about  midway  between  Seventh  and  Eighth 
streets,  in  the  north  easthern  part  of  the  city  of  Indiana- 
polis, where  the  land  is  level  and  there  is  no  natural 
obstru6tions  to  fencing.  Starting  at  Seventh  street  and 
extending  northward  beyond  Eighth  street,  the  company 
had  a  switch  or  side  track,  on  the  east  side  of  its  main 
track,  conne6led  therewith  at  each  end.  Branching  from 
this  side  track,  at  a  point  north  of  Eighth  street,  and  run- 
ning southward  to  the  north  line  of  Seventh,  was  another 
switch,  owned  by  Stoughton  A.  Fletcher,  jr.,  situated  on 
his  land,  and  lying  l"ar  enough  east  of  the  first  named  side 
track  to  permit  the  building  of  a  fence  between  them,  from 

or  part  not  used  as  a  part  o^  the  town,  the  city  might,  by  ordinance, 
require  fences.) 

(1)  Eirkland  v.  Missouri  Pacific  R.  W.  Co.,  82  Mo.  466. 

(2)  Toledo,  etc.,  R.  R.  Co.  v.  Cary,  37  Ind.  172;  Paul  v.  Truesdale* 
44  Minn.  275. 

(3)  Brady  v.  Rensselaer,  etc.  R.  R.  Co.,  3  T.  &  C.  (N.  Y.)  533. 

(4)  Iba  V.  Hannibal,  etc.,  R.  R.  Co.  45  Mo.  469;  Jefferson ville,  etc., 
R.  R.  Co.  V.  Dunlap,  112  Ind.  93. 

(5)  Long  v.  Central  Iowa  R.  W.  Co.  64  la.  657. 

(6)  Meyer  v.  Northern  Missouri  R.  R.  Co.,  35  Mo.  352;  Blanford  v. 
Minneapolis,  etc.,  R.  W.  Co.  71  la.  310;  S.  C.  32  N.  W.  Rep.  357;  Wy- 
more  v,  Hannibal,  etc.,  R.  R.  Co.,  79  Mo.  247. 
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one  to  the  other  of  said  streets,  without  interfering  with 
the  passage  of  cars.  Between  these  streets,  on  the  west 
side  of  the  road,  there  was  no  side  track,  and  a  fence  along 
the  line  of  the  right  of  way  might  have  been  built,  without 
interfering  with  any  street  or  alley,  or  with  the  customary 
operations  of  the  road.  Between  said  streets  the  company 
kept  no  place  for  receiving  or  discharging  either  passen- 
gers or  freight,  or  loading  or  unloading  cars.  A  year  or 
more  before  the  killing  of  appellant's  cow,  the  company 
had  delivered  there  material  for  the  construtriion  of  the 
gas-holder,  situated  at  the  south  end  and  on  the  east  side 
of  Fletcher's  switch,  and,  besides  this,  within  the  five  or 
six  years  last  past,  had  unloaded  between  said  streets 
five  or  six  car  loads  of  lumber,  to  be  used  in  the  construc- 
tion of  buildings  near  by  ;  and,  excepting  these  things, 
the  only  use  to  which  the  company  had  put  its  said  switch 
had  been  to  stand  its  cars  thereon,  or  the  like,  which  could 
have  done  as  well  with,  as  without,  fences  and  cattle- 
guards."(i ) 

§  88.  Same  Continued — Cattle  6aard« — In  one 

case  the  following  instru6tion  to  the  jury  was  held  cor- 
rect: "A  railroad  company  is  not  bound  to  build  and 
maintain  a  fence  at  a  point  in  a  town  or  village,  if  by  so 
doing  it  will  obstru<5t  or  interfere  with  the  free  use  of  a 
public  street  in  the  town  or  village  ;  and  it  is  not  bound  or 
required  to  build  and  maintain  a  fence  at  a  point  that  would 
obstru6l  a  public  highway,  or  where  it  will  interfere  in  any 
way  with  the  free  use  of  such  highway,  whether  such  high- 
way is  in  a  town,  or  village,  or  in  the  country.  Neither 
does  the  law  require  a  railway  company  to  build  and 
maintain  a  fence  at  a  point,  where  by  so  doing,  it  will  in- 
terfere with  the  free  use  of  a  switch  or  side  track,  consti- 
tuting a  part  of  the  road  ;  nor  is  such  company  bound  to 

(1)  Indianapolis,  etc.,  B.  B.  Co.  v.  Lindley,  75  Ind.  426. 
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build  and  maintain  a  fence  at  a  point  on  its  road  where  it 
will  interfere  with  the  free  use  of  a  piece  or  parcel  of 
ground  kept  and  used  by  the  company  as  a  coal  or  wood- 
yard,  nor  when  it  will  interfere  with  the  free  use  of  a  yard 
or  lot  kept  for  the  purpose  of  loading  or  unloading  stoves, 
lumber,  timber,  wood,  or  other  kinds  of  freight  shipped  or 
to  be  shipped  on  the  cars  of  the  company.  And  when 
there  is  a  mill  or  hay-press  on  or  near  a  railroad  track, 
if  the  maintaining  of  the  fence  at  or  near  the  mill  or  press 
would  interfere  with  the  free  use  of  the  same,  then  the 
company  is  not  Required  to  build  or  maintain  a  fence  so  as 
to  interfere  with  the  free  use  of  the  mill  or  press.  And  if 
there  is  a  lot  or  yard  used  in  connection  with  the  mill  or 
press,  the  company  is  not  bound  to  build  or  maintain  a 
fence  at  any  point 'where  the  same  will  interfere  with  the 
free  use  of  such  lot  or  yard.  But  whenever  a  company 
can  build  and  maintain  a  fence  without  interfering  with  the 
rights  of  the  public,  or  with  the  free  use  of  property  be- 
longing to  private  individuals,  or  of  its  own  property,  then 
it  is  bound  to  maintain  a  fence,  whether  it  be  in  a  town,  or 
village,  or  in  the  country. "(i)  Where  an  animal  was 
killed  in  a  town,  on  the  defendant's  right  of  way,  **at  a 
point  between  two  parallel  streets,  and  not  upon  the  cross- 
ing of  a  street,  or  alley,  nor  in  a  public  place  ;"  and  "the 
distance  trom  one  street  to  another,  along  the  line  of  the 

railroad,  which"  was  "not  at  right  angles  with  the  street," 
was  "about  twenty-five  rods;"  and  "the  lots  next  to  the 
right  of  way,  which,  at  the  place  in  question,"  was  "only 
fourteen  feet  wide,"  and  had  been  "enclosed  by  fences 
which  extended  across  the  alleys  laid  out  between  said 
streets,  making  a  continuous  line  of  fences  on  either  side 
of  the  railroad  track  from  one  street  to  the  other ;  so 
that  there  was  no  access  to  this  part  of  the  appellant's  track, 
except  from  the  streets,  and  at  these  there  was  no  cattle- 

(1)  Ohio  &  M.  R.  I'.  Rowland,  50  Ind.  349. 
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guards,  or  other  means  to  prevent  the  incursion  of  animals 
upon  that  part  of  the  track  ;"  the  company  was  held  liable 
for  injuries  there  inflicted.  To  a  suggestion  that  numer- 
ous cattle-guards  would  weaken  the  road  bed,  the  Court 
said  it  could  not  judicially  notice  that  fa6t,  but  that  it  must 
be  proved,  adding  that  "it  was  not  the  province  of  the 
courts  to  create exceptionsto  the  rule,  or  to  interfere  with 
the  legislative  policy/'(i)  In  another  case  it  was  said  by 
the  same  Court :  ''  There  are  cases  where  the  railroad 
company  has  not  the  exclusive  right  of  way,  as  where  the 
road  runs  along,  instead  of  running  across  the  streets 
or  alleys,  and  where  others,  as  well  as  such  company, 
have  the  right  to  pass  on  and  along  such  street  or  alley. 
In  such  cases  it  seems  to  us  that  the  company  is  not 
required  to,  and  cannot  legally  construct  fences  or 
make  cattle-guards  on  or  along  its  track.  In  the  case 
under  consideration,  the  railroad  ran  partly  on  the  alley 
and  partly  on  the  land  given  by  Mitchell  to  the  company. 
We  must  presume  the  alley  was  one  on  which  the  public 
had  a  right  to  travel,  and  one  which  they  had  as  much  a 
right  to  use  as  the  railroad  company.  The  company  could 
not  ere6l  a  fence  along  the  north  side  of  the  railroad  with- 
out placing  the  same  in  the  alley,  and  thus  unlawfully 
obstrudling  the  same.  Nor  could  the  company,  for  the 
same  reason,  constru6l  cattle-guards  across  the  railroad 
track,  at  the  east  edge  of  Main  street,  and  run  a  fence  from 
such  cattle-guards  to  the  fence  of  Taylor,  on  the  line  of 
the  east  edge  of  Main  street,  without  unlawfully  obstruct- 
ing such  alley.  But  it  may  be  said  that  the  animal  in 
question  having  been  on  the  south  side  of  the  railroad,  and 
on  the  land  given  to  the  company  by  Mitchell,  outside  of 
the  town  limits,  the  company  might  have  fenced  there,  and 
that  it  might  have  placed  cattle-guards  and  a  fence  south 
of  the  railroad  to  Mitchell's  fence,  on  the  line  of  the  east 

(1)  Pittsburg,  etc.,  R.  W.  Co.  r.  Laufman,  78  Ind.  319. 
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edge  of  Main  street.  But  these  would  not  inclose  the 
road.  They,  united  to  Mitchell's  fence,  would  only  make 
a  fence  on  the  south  side  of  the  road,  and  produce  danger 
instead  of  safety,  while  the  north  side  would  be  entirely 
open.  We  are  not  inclined  to  hold  that  the  company  was 
bound  to  make  a  fence  on  the  south  side  of  the  road  nearer 
to  it  than  the  fence  of  Mitchell.  This  fence  was  only 
twelve  or  fourteen  feet  from  the  railroad  track  which  would 
probably  leave  little  enough  space  for  convenience  in  oper- 
ating and  repairing  the  road.  Under  the  circumstances 
disclosed  in  the  case,  we  do  not  see  how  the  road,  at  the 
point  in  question,  could  legally  have  been  'fenced  in,  and 
such  fence  properly  maintained  by  such  company,'  etc., 
as  contemplated  by  the  statute."(i)  In  New  York  the  in- 
jured animal  passed  upon  the  track  on  the  east  side  of  the 
road,  *•  between  Alexander  street  and  Columbia  street." 
There  was  no  fence  on  the  east  side  of  the  track,  nor 
cattle-guards  at  the  crossings  of  the  streets  named.  The 
company  was  held  liable  for  not  fencing. (2)  On  the  con- 
trary it  was  said,  that  a  railroad  running  across  platted  lots 
is  not  bound  to  fence,  as  we  have  seen,  nor  put  in  cattle- 
guards  at  street  crossings,  even  though  such  platted  ground 
is  only  a  common. (3)  On  the  other  extreme  it  is  held  that 
a  plat  is  not  necessary  in  order  to  give  the  company  an 
excuse  for  not  fencing.  Thus  where  the  road  ran  through  a 
village  or  hamlet,  composed  of  a  station  house,  warehouse, 
store,  blacksmith  shop, post-office  and  six  dwellings,  it  was 
held  that  the  company,  whose  road  ran  through  the  place, 
was  not  required  to  fence  ;  4)  the  Court  quoting  from  an  ear- 

(1)  Indianapolis,  etc.,  B.  B.  Co.  v,  Warner,  35  Ind.  515. 

(2)  Crawford  t.  New  York  Central,  etc.,  B.  B.  Co.,  18  Hun,  108; 
Citing  Brace  v,  New  York  Central,  etc.,  B.  B.  Co.,  27  N.  Y.  269;  Tracy 
r.  Troy,  etc.,  B.  B.  Co.  38  N.  Y.  433;  and  Bradley  r.  Buffalo,  etc.,  B. 
B.  Co.  34  N.  Y.  427. 

(3)  Blanford  v.  Minneapolis,  etc.,  B.  W.Co.,71  la.  310;  S.  C.  32  N. 
W.  Bep.  357. 

(4)  Toledo,  etc.,  B.  B.  Co.  r.  Spangler,  71  Til.  508. 
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Her  case,  where  it  was  said:  *'Any  small  assemblage  of 
houses  for  dwellings  or  business,  or  both,  in  the  country ,con- 
stitute  a  village,  whether  they  are  situated  on  regularly  l^id 
out  streets  and  alleys  or  not."(^)  Nor  does  it  make  any 
difference  whether  the  town  is  corporated  or  not.  "When- 
ever the  land  is  regularly  laid  out  into  lots,  blocks  or  streets, 
the  streets  crossing  the  railroad,  which  streets  have  been 
dedicated  to  public  use  as  public  highways,  it  would  be 
unlawful  for  the  railroad  company  to  fence  up  the  streets 
in  such  a  town ;  and  it  would  make  no  difference  in  such 
case  whether  the  town  so  laid  out  into  streets,  etc.,  was 
incorporated  or  not."(2)  The  facft  that  the  town  corpora- 
tion has  been  dissolved  is  a  factor  to  be  considered  ;  but  it 
does  not  necessarily  excuse  the  building  of  fences, (3)  If 
the  Legislature  contra6ls  the  corporate  limits,  usually  the 
company  must  follow  up  with  its  fences  ;  for  what  before 
was  unlawful  may, by  the  change,  have  become  lawful. (4) 
In  Illinois  it  was  said  that  '^the  presumption  is,  that  the 
houses  compose  the  village,  and  if  the  place  where  the  cow 
was  killed  was  beyond  them,  it  was  beyond  the  village. 
If  the  town  extended  beyond  the  houses,  the  defendant 
should  have  shown  it. "(5) 

(1)  Illinois  Central  B.  R.  Co.  t;.  Williams,  27  111.  48.  Id  this  case 
there  was  a  station,  a  mill,  a  blacksmith  shop,  a  store  and  a  grocery; 
and  it  was  held  that  the  company  was  not  required  to  fence  opposite 
them. 

<2)  Gerren  v.  Hannibal,  etc.,  R.  R.  Co.,  60  Mo.  406. 

(3)  Iba  V.  Hannibal,  etc.,  R.  R.  Co.,  45  Mo.  469. 

(t)  McCormick  r.  St.  Louis,  etc.,  R.  W.  Co.,  20  Mo.  App.  640. 

(6)  Ohio,  etc.,  R.  W.  Co.  r.lrvin, 27  111.178;  Ewingt?.  Chicago,  etc., 
R.  R.  Co.,  72  111.  2.5.  The  implied  exception  is  not  to  be  extended  to 
cases  where  the  reason  for  it  is  wanting;  and,  where  the  particular 
land  in  controversy  is  not  actually  used  for  such  public  purposes,  it 
is  not  enough  that  the  plans  of  the  company  contemplate  such  use 
at  some  definite  time  in  the  future.  The  burden  is  on  the  defendant 
to  show  an  excuse  for  not  fencing.  Cox  v,  Minneapolis,  etc.,  R.  W. 
Co.,  41  Minn.  101. 


142  FENCES.  §    89 

g  89.  Fencing  l!¥ithin  City  or  Town— Aban- 
donment of  Higltway. — In  Iowa  it  was  sought  to 
hold  a  railroad  company  liable  for  a  failure  to  fence  be- 
tween streets,  or  between  an  alley  and  a  street,  where  the 
track  was  laid  in  a  cross  street,  running  at  right  angles  to 
the  other  street  and  the  alley.  It  does  not  appear  from 
the  reported  case  whether  houses  faced  on  the  railroad 
street  or  not,  but  the  inference  of  any  one  reading  the 
case  is  that  there  were  none,  for  the  street  could  only  be 
used  by  those  on  foot.  The  lower  court  held  that  the  com- 
pany was  not  forced  to  fence  within  territory  platted  in  the 
usual  way,  and  the  jury  found,  under  such  instru6tions, 
that  it  was  not  bound  to  fence  the  place  in  question.  This 
decision  was  affirmed  on  appeal,  the  Court  saying  that  the 
company  had  no  right  to  fence  across  the  platted  streets 
and  alleys  of  the  town,  even  though  they  were  not  opened  . 
or  used.  *'  The  acknowledgment  and  recording  of  the 
plat  operated  to  vest  in  the  public  the  right  to  occupy  and 
use  the  ground  designated  as  streets  and  alleys  upon  it  for 
highway  purposes.  This  right  accrues  to  the  public  at 
once,  upon  the  acknowledgment  and  recording  of  the 
plat,  and  continues  until  it  is  either  divested  by  some  a<5t 
of  the  public  authorities  or  lost  by  adverse  possession. 
Railway  tracks  are  permitted  to  be  built  across  puplic  high- 
ways, but  when  this  is  done  the  companies  are  required 
to  put  the  highway  at  the  place  of  crossing  in  gopd  con- 
dition for  use  by  the  public.  But  no  other  right  or  privi- 
lege with  reference  to  such  highways  is  conferred  upon 
them,  and  they  clearly  have  no  power  to  exclude  the  pub- 
lic fron^  their  use,  or  to  reasonablv  interfere  with  such  use. 
The  fencing  of  the  track  at  the  place  of  crossing  against 
live  stock  running  at  large  would  have  the  efFe(!;t  to  exclude 
the  public,  in  many  cases,  from  using  the  highway  at  that 
place ;  and  it  follows  necessarily  that  the  right  to  do  this 
does  not  exist.     Such  right  would  be  utterly  inconsistent 
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with  the  duty  imposed  upon  the  companies  by  the  section 
to  put  the  highway  at  the  place  of  crossing  in  condition  to  be 
used  by  the  public  ;  and  it  can  make  no  difference  that  the 
highway  is  not  used,  or  that  it  is  not  in  condition  to  be 
used  by  the  public,  The  right  to  use  it  exists,  as  does  also 
the  right  to  have  it  put  in  condition  to  be  used  whenever 
the  needs  of  the  public  demand  that  this  be  done,  and  no 
person  can  have  the  right  to  do  any  a£t  with  reference  to 
it  which  will  interfere  with  the  exercise  of  their  rights,  or 
amount  to  a  denial  of  their  existence.  The.aA  of  fencing 
across  the  ground  would  be  inconsistent  with  the  rights  of 
the  public  in  it,  and  would  amount  to  a  denial  of  the  exis- 
tence of  any  right  in  it.  A  witness,  examined  by  the 
plaintiff,  testified  that  the  highway  on  which  the  injury 
occurred  has  been  abandoned.  On  defendant's  motion 
this  testimony  was  excluded  from  the  consideration  of  the 
]ury.  If  this  testimony  was  offered  for  the  purpose  of  prov- 
ing that  the  street  had  been  vacated,  it  was  clearly  incom- 
petent. The  power  to  vacate  streets  is  vested  in  the  town 
or  city.  It  can  be  exercised  only  by  the  trustees  of  the 
town,  or  council  of  the  city,  and,  when  exercised,  the 
action  of  the  body  should  be  made  a  matter  of  record". 
Parol  evidence  of  the  fafk  was  not  admissible.  If  the 
objedt  was  to  prove  that  the  right  of  the  public  had  been 
lost  by  non-user,  the  evidence  was  also  incompetent. 
Whether  the  right  had  been  lost  was  to  be  determined 
from  the  facSs  of  the  case.  The  opinion  or  conclusion  of 
the  witness  (which  was  all  that  was  given)  was  not  admis- 
sible, "(i) 

§  90.  Enlarging  Statutory  Exception— Switch 

— Depot. — The  Illinois  statute  requires  a  railroad  to  fence 
all  its  track  except  at  '*  crossings  of  public  roads  and  high- 

(1)  Lathrop  v.  Central  Iowa  R.  W.  Co.,  69  Ia.l05;S.  C.  28  N.  W. 
Sep.  465. 
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ways,  and  within  such  portions  of  cities  and  incorporated 
towns  and  villages  as  are,  or  hereafter  may  be,  laid  out 
and  platted  into  lots  and  blocks."  No  exception  is  made 
as  to  the  depot  or  station  house,  unless,  as  the  statute  just 
quoted  shows,  it  was  situated  on  ground  platted  into  blocks 
and  lots,  or  at  a  point  where  there  was  in  faA  a  platted 
city  or  village.  It  was  claimed  that  such  depot  or  station 
house,  and  the  ground  immediately  adjacent,  in  one  case, 
could  not  be  fenced  for  the  reason  that  public  convenience 
required  the  track  to  be  kept  open  at  such  a  place.  In 
that  case  the  station  house  was  so  situated  that  one-third 
of  the  side  track  was  west,  and  two-thirds  east  of  it,  in  a 
little  unincorporated  village,  which  had  never  been  laid 
out  or  platted  intd  lots  or  blocks.  Trains  stopped,  re- 
ceived and  discharged  freight  and  passengers  at  such 
house.  The  animal,  to  recover  the  value  of  which  the 
suit  was  brought,  was  killed  eighty  rods  east  of  the  sta- 
tion house,  but  west  of  the  east  end  of  the  switch,  and 
without  the  limit  of  the  village.  Under  these  fa6te  the 
company  was  held  liable.  The  company  argued  •'  that  as  it 
had  a  station  at  the  place  where  the  injury  was  done — where 
it  stopped  its  trains  to  receive  and  discharge  freight  and 
passengers, — a  public  necessity  arose  for  keeping  the 
grounds  adjacent  the  depot  open,  and  for  that  reason 
it  could  not  have  been  the  intention  of  the  Legislature 
[that]  the  company  should  fence  its  tracks  at  such  a 
place."  To  this  it  was  said  :  **  The  Legislature  has  seen 
fit,  in  absolute  terms,  to  limit  the  exceptions  to  the  statutory 
requirements  that  all  railway  companies  shall  inclose  their 
tracks  with  a  suitable  and  sufficient  fence,  to  the  '  crossings 
of  public  roads  and  highways,'  and  to  such  portions  of 
cities  and  villages  as  have  been,  or  shall  hereafter  be,  laid 
out  and  platted  into  '  lots  and  blocks ',  and  the  Courts 
would  be  reluiftant  to  enlarge,  by  construction,  the  num- 
ber of  excepted  places, — most  certainly,  unless,  where 
the  literal  application  of  the  statute  would  work  such  great 
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public  inconveniences  it  would  be  held  the  Legislature 
could  not  have  intended  it  should  apply.  *  *  *  *  In  what 
manner  and  to  what  extent  railway  corporations  shall  be 
required  by  law  to  enclose  their  track,  and  when  it  shall 
be  done,  would  seem  to  be  ordinarily  within  legislative 
discretion."  After  reviewing  the  statutes  of  other  states, 
which  contain  no  exceptions  as  to  highways,  and  the  like, 
whatever,  and  of  the  decisions  of  the  Courts  of  those 
states  engrafting  exceptions  upon  them  as  to  such  places, 
the  Illinois  court  again  recites  the  exception  created  by 
their  statute,  and  says :  *'  This  is  a  clear  legislative  expres- 
sion as  to  what  places  the  public  convenience  demands  a 
railroad  track  shall  be  kept  open.  While  this  expression 
of  the  legislative  will  may  not  absolutely  forbid  any  further 
restriction  as  to  the  application  of  this  statute  as  it  is  written, 
there  are  many  urgent  reasons  why  the  Courts  would  hesi- 
tate to  go  further  than  the  Legislature  has  done,  and  other 
points  will  not  be  deemed  excluded  from  the  general  provis- 
ions of  the  statute,  unless  for  the  most  satisfactory  reasons. 
It  often  happens  expressions  used  in  statutes  are  to  be  re- 
garded as  restrictive,  and  are  intended  to  exclude  all  things 
not  enumerated.  And  so  in  the  construction  of  statutes, 
as  well  as  deeds  and  other  written  intruments,  the  maxim, 
exfressio  unius  est  exclusio  alter  itis^xs  of  frequent  applica- 
tion, and  often  assists  to  arrive  at  the  intention  of  the  Leg- 
lature,  which  it  is  always  desirable  to  do.  But  at  all  events, 
where  a  statute  is  expressed  in  clear  and  precise  terms, 
where  the  same  is  manifest,  and  leads  to  nothing  absurd, 
or  where  its  provisions,  if  literally  applied,  would  work  no 
palpable  injustice  or  contravene  any  imperative  public 
exigency,  there  can  be  no  reason  to  adopt  the  sense  it  natur- 
ally presents.  In  such  cases  there  can  be  no  necessity  for 
restricting  its  operations,  and  the  statute  should  be  en- 
forced. *  *  *  *  There  is  nothing  in  the  evidence  in  this 
case  that  shows  any  reason,  arising  from  public  conven- 
ience or  otherwise,  that  requires  the  track  either  east  or 
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west  of  this  station  house  should  be  kept  unfenced.  That 
necessity,  if  it  existed  at  all,  should  be  made  to  appear 
from  the  evidence  by  the  defendant  corporation  seeking  to 
be  relieved  from  a  duty  imposed  by  a  public  statute.  In 
the  absence  of  proof  it  will  be  presumed  the  reason  which, 
in  the  opinion  of  the  Legislature,  required  railroad  tracks 
to  be  inclosed  with  suitable  fences  to  prevent  injury  to 
stock,  applied  here  as  well  as  elsewhere.  It  might  be  the 
depot  building  and  platform  could  be  so  constru<fted  as  to 
constitute  an  efFeftual  bar  to  the  approach  of  stock  to  the 
track  as  a  fence  would  do,  and  still  the  front  of  such  build- 
ing be  open  to  receive  and  discharge  passengers  and 
freight  through  the  buildings  and  over  the  platform,  with- 
out serious  inconvenience  to  the  number  of  persons  that 
might  have  occasion  to  go  to  or  transact  business  at  a 
country  station,  as  this  is.  Nothing  to  the  contrary  is 
shown  and  no  presumption  will  be  indulged  in  favor  of  a 
party  seeking  to  be  relieved  from  a  duty  to  be  imposed  by 
law,  for  politic  reasons. "(i) 

§  91.  General  Rules  Regarding  Depots*— The 

convenience  or  expense  is  no  excuse  for  a  company  not 
putting  a  fence  at  a  proper  place  for  it. (2)  But  it  has  air- 
ways been  regarded  that  the  fencing  of  a  station  or  depot, 
and  the  gounds  immediately  around  it  would  not  only  be 
such  a  great  inconvenience  to  the  company  as  to  excuse 
it  from  fencing,  but  would  so  greatly  inconvenience 
the  public  in  passing  to  and  from  the  station  or  depot  as  to 
furnish  an  additional  and  sufficient  pretext  for  not  fencing. 
The  rule  is,  therefore,  firmly  established,  even  though  the 
statute   make  no  exceptions   as  to  it,  that  a   company  is 


(1)  Chicago,  etc.  K.  B.  Co,  v.  Dumser,  109  111.  402. 

(2)  Gardner  v.  Smith,  7  Mich.  410;  422;  Tracy  v,  Troy,  etc.,  R  B. 
Co.,  88  N.  Y.  433. 
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not  required  to  fence  its  stations(i)  nor  its  depots  or 
ground  immediately  surrounding  either(2)  which  are  nec- 
essary for  the  public  to  use  in  dealing  with  the  company. (3) 
Nor  is  it  bound  to  fence  the  approaches  to  its  station 
grounds. (4)  Where  the  injury  was  found  to  have  occurred 
one  and  a  quarter  mile  from  certain  named  depot  grounds, 
it  was  held  that  the  jury  might  draw  the  inference  that  the 
place  of  the  injury  did  not  occur  at  any  depot  grounds,  or 
that  another  depot  ground  was  situated  one  and  a  quar- 
ter miles  from  the  station  named. (5)  It  is  immaterial  that 
the  depot  grounds  are  or  are  not  situated  within  an  incor- 
porated town. (6)  In  an  Illinois  case  it  was  said  :  "The 
regulation  for  fencing  of  the  track  is  established  for  the 
public  proteAion,  and  a  case  that  incommodes  the  public 
is  by  implication  excepted,  and  it  would  be  unreasonable 
to  obstruct  with  gat6s  the  passage  of  teams  to  and  from 
the  railroad  warehouses  in  order  that  cattle  might  go  at 
large  in  safety. *'(7)  In  Wisconsin  a  depot  was  defined 
as  **  a  place  where  passengers  got  on  and  off  the  cars,  and 
where  goods  are  hauled  and  unloaded  ;  and  all  grounds  nec- 
essary or  convenient  and  ad^ually  used  for  these  purposes 
are  included  in  depot  grounds.     Perhaps,  also  as  the  en- 

(1)  Kussell  V,  Hannibal,  etc.,  B.  B.  Co.,  83  Mo.  607;  Moees  v.  South- 
ern Pacific  B.  B.  Co.,  18  Ore.  385 ;  Hooper  t?.  Chicago,  etc.,  B.  W.  Co., 
37  Minn.  62;  S.  C.  33  N.  W.  Bep.  314. 

(2)  Bussell  V.  Hannibal,  etc.,B.  B.  Co.,  26  Mo.  App  368;  Galena,  etc., 
B.  B.  Co.  9.  Griffin.  HI  111.  303;  Plunkett  v.  Minneapolis,  etc.,  B.  B. 
Co., 48  N.  W.  Bep.  519;  Kyser  v,  Kansas  City  etc.,  B.  B.  Co.,  56  la.  207; 
Packard  v.  Illinois  Central  B.  B.  Co.,  30  la.  474;  Morris  v.  St.  Louis, 
etc.,  B.  B.  Co.,  68  Mo.  78. 

(3)  Indianapolis,  etc.,  B.  B.  Co.  v.  Crandall,  58  Ind.  365. 

(4)  Chicago,  etc.,  B.  W.  Co.  v,  Campbell,  47  Mich.  266. 

(5)  Smith  V.  Chicago,  etc.,  B.  B.  Co.,  60  la.  512. 

<6)  Chicago,  etc.,  B.  B.  Co.  t\  Hans,  111  III.  114. 

(7)  Terra  Haute,  etc.,  B.  B.  Co.  r.  Bowles,  16  Bradw.  261;  Davis  r. 
Burlington,  etc.,  B.  B.  Co.,  26  la.  549;  Durand  v.  Chicago,  etc.,  B.  B. 
Co.,  26  la.  669. 
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gine  is  frequently  supplied  with  wood  and  water  at  such 
places,  so  much  ground  as  is  necessary  and  used  for  those 
purposes  where  wood  and  water  are  taken  at  the  depot, 
should  be  included  in  depot  goods."  It  was  held,  there- 
fore, if  a  deed  convey  to  be  used  for  depot  grounds,  more 
land  than  was  actually  used  for  that  purpose,  its  admission 
in  evidence  was  error  ;  the  only  question  being,  what  was 
«5^rf  for  that  purpose.(  i)  Still  in  an  Iowa  case  it  was  said  : 
*' Where  a  railroad  company  has  its  depot  or  station 
grounds  surveyed  and  platted,  or  distinctly  or  definitely 
allotted,  such  survey  or  allotment  and  use  would  consti- 
tute a  very  strong,  if  not  conclusive,  part  of  their  necessary 
boundaries. "(2)  But  that  part  of  the  main  track  which 
lies  beyond  the  switch-end  does  not  become  a  part  of  the 
depot  grounds  from  the  fa<ft  that  it  is  used  in  order  to 
run  on  the  switch. (3)  A  water-tank,  building  with  a  tele- 
graph and  ticket  office  in  it,  a  place  for  cooking  and  sleep- 
ing occupied  by  the  station  man  and  telegraph  operator 
who  adted  as  ticket  agent,  a  platform  at  which  trains 
stop  for  freight  and  passengers,  make  a  place  a  de- 
pot.(4)  A  railway  company  is  not  bound  to  fence  along 
the  lots  between  the  streets  and  alleys  abutting  on  its 
station  grounds,  nor  between  street  and  street  where  it 
occupies  a  street  for  its  road  bed  ;(5)  nor  to  keep  a  watch- 


(1)  Fowler  v.  Farmers' Loan  etc.  Co.  21  Wis.  77;  Latty  v.  B.  C.  B. 
&  M.  K.  W.  Co.  38  la.  260. 

(2)  Cole  V.  Chicago,  etc.,  B.  B.  Co.,  38  la.  311.  In  another  ca^e  it 
was  held,  however,  that  the  fact  that  the  company  surveyed,  platted 
and  allotted  its  depot  grounds  was  not  conclusive  as  to  their  extent 
and  boundary,  actual  use  and  necessity  determining  that  question ; 
and  the  part  not  used  must  be  fenced.  Peyton  v,  Chicago,  etc.,  B. 
B.  Co.,  70  la  522;  S.  C.  30  N.  W.  Bep.  877,  explaining  the  case  Just 
cited. 

(3)  Blair  v,  Milwaukee,  etc.,  B.  B.  Co.  20  Wis.  254. 

(4)  Peters  v.  Stewart,72  Wis.  133;  8.  C.  39  N.  W.  Bep.  380. 

(5)  Smith  V.  Minneapolis,  etc.,  B.  B.  Co.,  37  Minn.  103;  S.  C.  33  K. 
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man  to  drive  cattle  off  its  track.(i)  The  company  is  not 
bound  to  maintain  a  fence  between  its  station  yard  and 
the  railway,  even  as  against  stock  placed  in  such  yard  in 
their  transit  from  the  railway  to  the  highway  ;  nor  was  the 
company  liable,  it  was  held,  if  a  porter  goes  at  night  with 
a  lantern  to  the  yard,  and  the  stock  therein  becomes  fright- 
ened at  the  light  and  run  onto  the  railroad,  unless  he 
knew  they  would  take  fright  at  the  light. (2) 

§  92.  Fencing  Switching  Orounds— Experts- 
question  for  Jury. — In  a  Missouri  case  it  was  con- 
tended "that  the  law  does  not  require  railroad  companies 
to  fence  their  tracks  at  the  station  and  within  switch  limits, 
and  that,  as  the  roads  are  held  liable  to  their  own  em- 
ployes for  injuries  consequent  upon  placing  the  cattle- 
guards  within  distance  from  the  depots  where  the  brakemen 
puss  over  in  making  couplings,  the  company  ought  to  be 
left  free  to  determine,  throujgfh  its  experts,  the  points  where 
it  will  establish  its  switch  limits  and  cattle-guards."  To 
this  the  Court  said:  ''It  is  conceded  to  the  defendant 
that  it  is  not  required  to  fence  its  stations  and  reasonable 
switch  limits.  But  we  cannot  concede  to  it  the  right 
to  arbitrarily  determine  for  itself  the  question  of  the 
necessity  for  the  space  it  shall  claim  for  its  station 
grounds   and   switch    limits,  and   where    it    shall    build 


W.  Rep.  316;  Hooper  v.  Chicago,  etc.,  R.  W.  Co.  37  Minn.  52;  S.  C. 
33  N.  W.  314. 

(1)  Latty  V.  B.  C.  R.  &  M.  R.  W.  Co.,  3H  la.  250; 

(2)  Roberts  r.  Great  Western  R.  W.  Co.,  4  C  B.  K  S.  506 ;  S.  C.  27  L. 
J.  C.  L.  266;  4  Jur.  N.  S.  1240.  See  generally  as  to  fencing  stations. 
Robertson  1?,  Atlantic,  etc.,  R.  R.  Co.  64  Mo.  412;  Swearingen  v.  Mis- 
souri, etc.,  R.  R.  Co.  64  Mo.  73;  Lloyd  v.  Pacific  R.R.  (^o.  49  Mo.  199. 
Failure  to  fence  track  at  a  point  some  distance  from  the  depot  is  not 
excused  by  proof  merely  that  some  freight  was  received  and  dis- 
charged at  the  place  in  question,  Moser  v.  St.  Paul,  etc.,  R.  R.  Co.,  42 
Minn.  480. 
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cattle-guards.  This  would  be  to  put  the  lives  and 
property  of  the  citizens  at  the  discretion  of  the  com- 
pany's experts,  without  contradi6tion  or  the  right  of  judi- 
cial revision.  Our  statute(i )  makes  it  the  duty  of  every  rail- 
road company  in  the  state  to  eredt  and  maintain  along  the 
sides  of  its  road  a  fence  where  the  road  runs  through  or 
along  inclosed  or  cultivated  fields,  *  or  uninclosed  lands,' 
etc.  The  Courts,  by  construction,  have  excepted  from  the 
operation  of  this  statute,  as  not  being  within  its  intend- 
ments, the  depot  grounds  and  switch  limits,  but  with  the 
express  qualification  that  it  is  only  such  grounds  as  are 
necessary  for  the  transaction  of  the  company's  business, 
and  of  the  public  having  business,  at  such  station.  Hence 
it  is  held  that  *  the  company  is  not  required  to  fence  such 
grounds  as  are  necessary  to  remain  open  for  the  use  of  the 
public  and  the  necessary  transaction  of  business  at  the 
depot  or  station. '(2)  And,  as  held  in  *a  case(3)  in  this 
court  *the  space  to  be  kept  open  shall  be  no  more  than  is 
necessary  for  the  transaction  of  business  at  the  depot. '  So 
in  "  another  case(4)  **  it  is  held  that,  '  assuming  the  land 
necessarily  used  for  station  grounds  need  not  be  fenced, 
still,  as  the  place  where  the  animal  was  killed  was  not  nec- 
essary, in  the  present  case,  for  the  use  of  the  railroad  ■ 
company  as  a  part  of  its  station  grounds,  the  same  should 
have  been  fenced. '(5)  From  all  of  which  it  is  manifest 
that  it  becomes  in  every  case  a  question  of  faCt,  to  be 
ascertained  from  all  the  evidence,  whether  the  given  point 
was  not  only  within  the  claimed  station  grounds  and  switch 
limits,  but  also  whether  the  point  was  necessary  for  the 
company's  use  in  conveniently  and  safely  transacting  its 

(1)  i  809. 

(2)  Morris  v.  Railroad,  58  Mo.  78. 

(3)  Kussell  V,  Railroad,  26  Mo.  App.  375. 

(4)  Topeka,  etc.,  R.  R.  Co.  r.  Shaft,  6  Pao.  Rep.  908. 
<5)  See  also  Lepp  v.  Railroad,  87  Mo.  139. 
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business  and  the  accommodation  of  the  public  transacting 
business  at  the  station.  Even  if  it  were  competent  for  the 
Legislature  to  enaA  such  a  law  (and  I  do  not  concede  that 
it  would  be),  it  is  sufficient  hereto  say  that  neither  has  the 
Legislature  enafted  such  a  law,  nor  have  the  Courts  held 
that  the  determination  of  this  question  of  necessity  and 
the  convenience  shall  rest  exclusively  in  the  judgment 
and  discretion  of  the  railroad  company  in  establishing  its 
station  grounds  and  switch  limits.  It  has  the  right  to  take 
land  for  such  purpose  and  the  discretion  as  to  the  space  at 
which  it  will  extend  its  switch  limits  and  build  cattle-guards, 
but  it  must  be  a  reasonable  discretion,  subject  to  contra- 
diction by  competent  evidence  and  to  review  by  the  Courts. 
While  jurors  and  Courts,  in  passing  on  such  questions, 
should  give  due  consideration  to  the  superior  knowledge 
and  experience  of  men  familiar  with  such  matters,  they 
cannot  shut  their  eyes  to  obvious  fa<5ts  nor  stop  their  ears 
to  other  sources  of  evidence  which,  to  an  intelligent  and 
unbiased    mind,  should  over-balance  the  opinion  of  ex- 

perts."(i) 

§93.  Same  Continued. — In  Illinois  it  is  held  that 
side-lracks  not  at  stations  or  depots,  and  such  parts  of 
them  as  do   not    constitute     a   part  of  the  depot  yard, 

« 

(1)  Johnson  v,  Chicaf?o,  etc.,  K.  W.  Co.  27  Mo.  App.  379;  Robinson 
V,  St.  Louis,  etc.,  R.  W.  Co.,  21  Mo.  App.  141.  A  mere  3ide  track,  used 
only  for  loading  and  shipping  tan-bark,  there  being  no  depot  build- 
ing nor  platform,  no  station  nor  station  agent,  and  no  highway  lead- 
ing thereto,  does  not  make  a  place  "depot  grounds"  within  the 
meaning  of  §  1810.  of  the  Revised  Statutes  of  Wisconsin.  Jaeger  v, 
Chicago,  etc.,  R.  W.  Co.  75  Wis.  130;  Anderson  v,  Stewart,  76  Wis.  43. 
The  fact  that  part  of  the  company's  main  line  is  within  a  city  and 
within  "switch  limits,"  does  not  relieve  the  company  from  fencing  at 
a  point  where  the  nearest  objects  are  175  feet  to  the  north,  a  cross- 
ing 175  feet  to  the  south  and  a  yard  track  parallel  to  the  main  track, 
and  60  feet  east  of  it,  and  the  ground  between  these  points  unoc- 
cupied,   Jeffersonville,  etc.,  R.  R.  Co.  v.  Peters,  27  N.  E.  Rep.  299. 
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require  fences. ( i )  In  Missouri  the  test  in  such  an  instance 
was  declared  that,  "  Though  the  point  of  inquiry  is  within 
switch  grounds,  and  though  such  grounds  be  used  in  con- 
nexion with  a  depot  or  station,  the  railroad  company  must, 
nevertheless,  ere6l  and  maintain  fence  and  cattle-guards, 
unless  such  fences  would  interfere  with  the  transadlion  of 
business,  to  the  inconvenience  of  the  public.  The  test 
is  whether  it  is  necessarv  for  the  transacSlion  of  business 
with  the  public  that  such  grounds  should  be  left  open. "(2) 
Thus  where  a  side-track  was  used  merely  for  loading  ties, 
wood  and  piling  purchased  by  the  company  (there  being  no 
testimony  to  show  the  amount  of  such  business),  and  for 
passenger  trains,  and  was  situated  at  a  point  where  no 
depot  was  maintained,  no  employee  being  stationed  there, 
but  where  persons  desiring  to  take  passage  were  obliged 
to  flag  the  train  themselves  ;  it  was  held  that  the  company 
must  fence. (3)  And,  where  the  company  owned  a  strip 
two  hundred  and  fifty  feet  wide  and  twenty-four  hundred 
feet  long,  which  it  used  for  station  grounds  ;  and  an  animal 
passing  along  a  highway  entered  such  grounds  therefrom, 
and,  wandering  along  the  right  of  way,  was  killed,  where 
there  was  no  fence,  at  a  place  on  the  grounds  not  necessary 
for  the  use  of  the  station  ;  it  was  held,  assuming  that  the 
grounds  were  necessarily  used  for  the  station,  they  need 
not  be  fenced,  still,  as  the  place  where  the  animal  was 
killed  was  not  necessary  for  thcf  use  of  the  company 
as  a  part  of  the  station  grounds,  it  should  have  been 
fenced. (4)     While  in  a  Missouri  case  it  was  said  that  the 


(1)  Chicago,  etc.,  R.  R.  Co.  r.  Hans,  111  111.  114. 

(2)  Chouteau  v.  Hannibal,  etc.,  R.  R.  Co.,  28  Mo.  App.  656;  John- 
son V,  Chicago,  etc.,  R.  W.  Co.,  27  Mo.  App.  379. 

(3)  Hurt  V.  St.  Paul,  etc.,  R.  W.  Co.,  39  Minn.  485;  S.  C.  40  N.  W. 
Rep.  613. 

(4)  Atchison,  etc.,  R.  R.  Co.  v.  Shaft,  33  Kan.  521 ;  Comstock  t.  Dee 
Moines  Valley  R.  R.  Co.,  32  la.  376. 
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company  was  *^  not  required  to  fence  such  grounds  as  are 
necessary  to  remain  open  for  the  use  of  the  public  and  the 
necessary  transaction  of  business  at  the  depot  station;" 
yet  **  where  a  switch  extended  along  the  main  track  for 
a  considerable  distance  through  an  open  prairie,  it  is  just 
as  necessary  and  pra<5ticable  to  have  the  road  fenced  as 
upon  any  other  part  of  the  road."(i)  Mere  incon- 
venience, however,  is  no  excuse ;  for  under  that  rule 
the  statute  could  be  frittered  away.(2)  In  an  Indiana 
case  it  was  said:  '^The  public  inconvenience,  it  setms 
to  us,  requires  that  at  stations  or  sidings  where  freight 
or  passengers  are  received  and  discharged,  the  a{>- 
proach  to  the  road  should  be  free  and  unobstru6\ed  by  a 
fence;  and,  therefore,  that  at  such  places  the  company  is 
not  required  to  fence,  or,  in  default  thereof,  pay  for  stock 
that  may  wander  upon  the  track  and  get  killed  without 
negligence  on  the  part  of  the  company.  The  statute  makes 
it  the  duty  of  railroad  companies,  were  such  not  the  case 
in  the  absence  of  a  statute,  to  receive  and  discharge  freight 
and  passengers  *  at  siding  and  stopping  places  ;'  and  we 
think  that  at  such  places  public  convenience  clearly  re- 
quires that  there  should  be  free  ingress  to,  and  egress  from, 
the  road.  In  this  case  the  siding  seems  to  be  pretty  long 
[  1328  feet] ,  but  we  cannot  say  that  it  is  longer  than  the  con- 
venience and  necessity  of  business  requires. "(3)  Thus  a 
company  was  not  required  to  fence  between  its  cattle-pens 
or  vard  and  track,  where  the  fa<fts  were  as  follows  :  The 
road  ran  east  and  west  through  a  small  village  and  there  was 
a  station  and  depot  on  the  r(»ad,  and  a  side  track  extending 
eastward  from  the  depot  two  hundred  and  fifty  feet,  on 

(1)  Morris  v.  St.  Louis,  etc.,  R.  R.  Co.,  58  Mo.  78. 

(2)  H.  &  T.  C.  R.  W.  Co.  t;.  Simpson,  2  Tet.  App.  Civ.  Cas.  §  670. 

(8)  Indianapolis,  etc.,  R.  R.  Co.  v.  Cliristy,  43  Ind.  143;  Indinna 
etc.,  R.  W.  Co,  r.  Sawyer,  109  Ind.  342;  Kobe  r.  Nortiiern  Pacific  R. 
W.  Co.  36  Minn.  518;  S.  C.  32  N.  W.  Rep.  783;  Greeley  «.  St.  Paul,  etc., 
R,  W.  Co.,  33  Minn.  136;  S.  C.  22  N.  W.  Rep.  179. 
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the  south  of  the  main  track.  In  conne6lion  with  the  side- 
track were  stock  yards,  between  which  and  the  depot  the 
ground  next  to  the  side  track  was  several  feet  higher  than 
the  side  track,  and  from  this  high-ground  freight  was 
loaded  and  unloaded  frcim  the  cars  on  the  side  track.  Be- 
tween the  depot  and  stock-yards,  on  the  south  side  of 
the  road,  was  also  a  saw-mill,  and  materials  from  this  were 
loaded  and  unloaded  at  different  places  along  the  side 
track.  On  the  north  side,  about  one  hundred  vards  east 
of  the  depot,  was  a  grain-house,  used  for  storing,  elevating 
and  shipping  grain.  There  was  no  fence  on  either  side  of 
the  track  between  the  depot  and  the  stock-pens.  The  cow 
was  killed  near  the  grain  house,  and  a  recovery  was 
denied.(i)  Mere  proof  that  there  is  a  switch  at  the  place 
of  injury  does  not  raise  a  presumption  that  there  are  station 
grounds  at  that  place  ;  nor  is  that  alone  sufficient  to  excuse 
its  not  being  fenced. (2)  Where  it  was  proved  that  the  in- 
jury occurred  one  fourth  of  a  mile  from  the  depot,  beyond 
the  switch  limits,  where  there  was  a  fence  on  one  side  ot 
the  track,  but  none  on  the  other,  it  was  held  to  make  out  a 
-prima  facie  case  against  the  company  and  to  show  that  the 
killing  occurred  beyond  the  town  limits. (3)  A  station 
house  had  been  put  up  at  a  point  on  the  defendant's  road, 
but  for  several  years  no  agent  had  been  kept  there,  and 
the  building  had  been  closed  up  and  had  gone  to  decay. 
Freight,  if  taken  on  at  that  place,  was  not  billed  until  it 
reached  the  first  station  beyond.  Upon  the  side  track 
trains  passed  each  other,  charcoal  was  received  for  trans- 
portation, but  there  was  no  ground  for  a  depot  outside  ot  the 
usual  right  of  way.  A  cattle-guard  had  been  put  in  350  teet 
south  of  the  station-building,  and  another  about  720  feet 
north  of  it  and  about  350  north  of  the  north  end  of  the  side- 

(1)  Wabash,  etc.,  R.  W.  Co.  v.  Nice,  99  Ind.  162. 

(2)  Comstock  «.  Des  Moiues  Valley  R.  R.  Co.,  82  la.  376. 

(3)  Lepp  r,  St.  Louis,  etc.,  R.  W.  Co.,  87  Mo.  139. 
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track.  Beyond  these  points  the  road  was  fenced.  The  injured 
.animal  entered  upon  the  track  near  the  north  cattle-guard 
where  the  track  was  not  fenced.  The  Court  assumed  that 
there  were  depot  grounds  where  the  station  building  was 
located,  but  left  the  question  to  the  jury  whether  the  point 
of  entry  was  within  the  depot  grounds  ;  and  the  jury  finding 
it  was  not,  the  verdict  was  upheld.(i) 

§  94.  Danger  to  Employees.— In  the  following  case 
it  was  held  that  the  company  was  not  required  to  fence : 
*'At  and  north  of  the  town  of  Carlisle,  the  appellant's 
railroad  ran  north  and  south.  There  are  at  that  station 
two  side  tracks,  one  on  either  side  of  the  main  track,  each 
connetSing  with  the  main  track  at  a  switch  target  north  of 
the  depot.  I'he  depot  is  situated  between  the  main  track 
and  the  west  side  track.  West  of,  and  near  the  west  side 
track,  between  the  depot  and  the  north  switch  target,  one 
hundred  and  fifty  feet  south  of  said  target,  there  is  a  steam 
flouring-mill,  which  receives  and  ships  grain  and  ftour  on 
appellant's  cars.  There  is  a  wagon  rc»ad  from  the  mill  to 
the  side  track,  which  is  used  by  teams  in  loading  and 
unloading  at  the  mill  and  on  and  oflf  the  cars  on  the  side 
track.  Each  of  the  side  tracks  is  used  by  the  appellant  in 
transacting  its  regular  business,  and  by  the  public  in  load- 
ing and  unloading  freight.  Seven  hundred  and  fifty  feet 
north  of  the  switch  target  referred  to  there  is  a  public 
highway  running  nearly  east  and  west,  and  passing  under 
a  bridge  crossed  by  the  railroad  at  that  point.  The  rail- 
road embankment  next  to  and  south  of  thebridsfe  is  from 
fifteen  to  eighteen  feet  high,  and  gradually  lowers  to  eight 
feet  in  height  at  the  switch.  The  sides  of  the  embank- 
ment are  steep,  but  for  a  short  distance  near  the  switch 
a  man  can  walk  along  side  thereof.  The  company's  right 
of  way  is  eighty  feet  wide,  forty  feet  on  either  side  of  the 

(1)  McDonough  v.  Milwaukee,  etc.,  R.  R.  Co.,  73  Wit,.  223. 
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center  of  the  railroad  track.  Approaching  the  switch 
from  the  north  the  road  is  on  a  steep  up-grade,  which  con- 
tinues  south  of  the  switch.  An  average  freight  train  on 
the  appellant's  road  extended  from  the  switch  across  the 
bridge  over  the  highway,  and  some  distance  north  of  it." 
The  animal  entered  from  the  public  highway  one  hundred 
and  fifty  feet  north  of  the  switch,  and  thence  went  north  to 
a  point  near  to  the  south  end  of  the  bridge  and  was  there 
killed.  Commenting  on  these  facSs  the  Court  said :  "  The 
evidence  shows  beyond  question  that  the  railroad  com- 
pany could  not  be  fenced  along  the  side  tracks  without 
materially  interfering  with  the  business  of  the  company, 
and  also  with  the  convenience  of  the  public  transafting 
business  with  the  railroad.  But  the  only  question  in  the 
case  is  whether  the  road  could  properly  have  been  fenced 
between  the  switch  and  the  bridge.  To  have  securely 
fenced  it  at  that  place,  it  would  have  required  a  cattle- 
guard  near  the  south  end  of  the  bridge  and  another  at  or 
near  the  switch.  The  evidence,  we  think,  shows  without 
conflict  that  a  cattle-jjuard  near  the  switch  would  have 
greatly  endangered  the  lives  of  appellant's  employees  in 
operating  its  trains.  The  up-grade  approaching  the  switch 
from  the  north  made  it  necessary  to  keep  the  train  in 
motion,  so  that  the  brakeman  who  threw  the  switch  had  to 
fifet  off  the  train  a' considerable  distance  from  the  switch 
before  reaching  it.  The  danger  to  the  person  thus  going 
in  advance  of  the  train  arising  from  a  cattle-pit  and  cattle- 
guards  to  be  fenced  over. in  the  night,  or  in  ice  and  snow, 
can  readilv  be  seen.  The  fa6\s  about  which  there  was 
no  dispute  shows,  we  think,  that  cattle-guards  between  the 
switch  and  the  bridge  would  be  hazardous  to  the  safety  of 
the  railroad  employees  in  switching  cars  and  trains. 
Under  these  circumstances  the  railroad  was,  inour  opinion, 
excused  from  fencing  at  the  place  in  question.  It  is  well 
settled  law  that  a  railroad  company  is  not  required  to  fence 
its  road  where  such  fence  interferes  with  its  own  rights  in. 
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operating  its  road  or  transa6ling  its  business,  nor  where 
the  rights  of  the  public  in  travelling  or  doing  business  with 
the  company  are  interfered  with.(i)  If  a  railroad  com- 
pany is  not  required  to  fence  its  n-ad  where  the  rights  of 
the  company  in  running  its  trains  or  transadting  its  busi- 
ness are  thereby  infringed,  there  is  greater  reason  for 
holding  that  it  should  not  be  required  to  fence  its  road 
where  the  lives  and  limbs  of  its  employees  would  be  thereby 
endangered."(2)  In  an  Iowa  case  it  was  said  that  the  com- 
pany was  not  liable  for  damages  to  live  stock  killed  by 
reason  of  a  failure  to  fence  depot  grounds,  and  it  was 
added  :  *'  The  uniform  holding  has  been  that  the  company 
has  no  right  to  fence  its  track  at  such  places,  as  the  public 
have  the  right  to  come  upon  the  right  of  way  to  transact 
business  with  the  company,  as  a  carrier  of  freight  or  pas- 
sengers, such  as  at  side  tracks  set  apart  and  used  for  re- 
ceiving and  discharging  freight.  This  would  not  include 
parts  of  the  track  not  used  for  the  purpose  of  transadting 
of  business  between  the  company  and  the  public.  It 
would  not  include  that  part  of  the  road  where  there  are 
side-tracks  used  for  the  convenience  of  the  company,  and 
not  its  stations.  The  damage  was  not  done  in  this  case  at 
a  point  on  the  line  where  the  public  had  any  business  with 
the  road.  The  animals  were  killed  outside  the  switches 
and  outside  the  depot  grounds.  It  may  be  true,  as  the 
defendant  claims,  that  at  that  point  it  was  necessary  for  the 
train  men  to  use  the  track  for  the  purpose  of  entering  the 


(1)  Citing  Indianapolis,  etc.,  R.  R.  Co.  v.  Oestel,  20  Ind.  231 ;  Jef- 
fersonville,  etc.,  R.  R.  Co.  v.  Beatty,  36  Ind.  15;  Indianapolis,  etc.,  R. 
R.  Co.  w.Cliristy,  43  Ind.  143;  Ohio,  etc.,  R.  W.  Co.  ».  Rowland,  50  Ind. 
349;  Indianapolis,  etc.,  R.  W.  Co.  v.Crandall,  68  Ind.  365;  Cincinnati, 
etc.,  R.  R.  Co.  V.  Wood,  82  Ind.  593;  Pittsburg,  etc.,  R.  W.  Co.  v.  Bow- 
yer,  45  Ind.  496;  Indianapolis,  etc.,  R.  R.  Co.  v.  Kinney,  8  Ind.  402. 

(2)  E vans vllle,  etc.,  R.  R.  Co.  t;.  Willis,  93  Ind.  507;  Lake  Erie, 
etc.,  R.  W.  Co.  t;.  Kneadle,  94  Ind  454;  Ft.  Wayne,  etc.,  R.  W.  Co.  v. 
Harbold,  99  Ind.  91. 
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switches,  and  that  a  fence  and  cattle-guards  across  the 
track  at  the  end  of  the  outside  track  would  be  an  incon- 
venience, and  possibly  an  increase  of  the  hazard  of 
coupling  and  uncoupling  cars.  But  it  is  very  plain  that 
the  right  to  fence  existed,  notwithstanding  these  fadts. 
The  theory  of  exemption  from  the  statute  requiring  fences 
has  always  been  founded  upon  the  relation  of  the  company 
to  the  public,  and  not  to  any  other  consideration.  In  the 
case  at  bar  the  depot  grounds  were  plainly  within  the 
switches.  ♦  ♦  *  The  fixing  of  cattle-guards  at  long  distances 
beyond  the  switches,  and  failing  to  fence  between  such 
guards  and  switches,  cannot  be  regarded  as  setting  apart 
that  part  of  the  main  line  as  station  or  depot  grounds, 
unless  it  be  necessary  for  the  purpose  of  transaction  of 
business  with  the  public  that  such  part  of  the  line  remain 
unfenced."(i) 

§  95  .]fIillandl¥are-hou8eorEleTator~Tele- 
graph  Office— Engine-house— machine  and  Car 
Shops — l¥ood-yard  or  Coal-yard. — A  company  is 
not  required  to  fence  its  telegraph  office,  situated  in  a 
town  at  its  depot ;( 2)  nor  its  engine-house,  nor  its  machine 
and  car  shops,  not*  its  car  or  wood-yards  adjacent  there- 
to.(3)  But  where  wood  was  deposited  on  the  side  of  the 
main  track,  opposite  no  switch,  for  the  purpose  of  being 
loaded  on  cars  for  shipment,  it  was  held  that  the  company 
must  inclose  so  much  thereof  as  was  on  its  right  of  way 
with  a  fence.(4)  Where  it  was  shown  that  a  ware-house 
was  built  on  a^  switch,  outside  of  platted  land,  and  could 

(1)  Peyton  o.  Chicago,  etc.  R  R  Go.  70  la.  522;  S.  0.  30  N.  W. 
Rep.  877. 

(2)  Indianapolis,  etc.,  R.  W.  Co.  v.  Caudle,  60  Ind.  112. 

(3)  Indianapolis,  etc.,  R.  R.  Co.  v.  Oestel,  20  Ind.  231;  Jefferson- 
ville,  etc.,  R.  R.  Co.  v.  Beatty,  36  Ind.  15. 

(4)  Bellefontaine  R.  R.  Co.  v.  Reed,  33  Ind.  476. 
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not  be  reached  if  there  was  a  fence  around  it,  this  show- 
ing was  held  sufficient  to  justify  the  inference  that  the 
place  was  ground  open  to  the  public  where  a  fence  was 
not  required.(i)  The  regulation  requiring  a  fence  does  not 
apply  to  a  railroad  ware-house.  To  require  a  fence  at 
such  a  place  would  incommode  the  public;  and  to  exa<5l 
gates  would  be  unreasonable. (2)  In  the  case  of  a  hog 
killed  near  a  steam  saw-mill  it  was  shown  that  the  injury 
was  infliiiled  on  the  track  near  such  a  mill  which  was 
''  within  fifty  feet  ot  the  center  of  the  defendant's  track." 
It  was  held  that  the  company  was  not  bound  to  fence  there. 
It  was  said  that  merely  proving  that  the  injury  occurred 
"near  the  mill"  was  not  sufficient;  but  when  the  exadt 
distance  was  given  the  reasonable  inference  was  that  the 
animal  was  killed  very  near  the  mill,  "  probably  nearly 
opposite."  '*  Steam  saw-mills,  we  believe,"  said  the  Courts 
**  are  rarely,  if  ever  inclosed.  The  necessity  of  approach- 
ing them  with  teams  of  all  descriptions,  and  of  having  a 
considerable  open  space  about  them  is  apparent ;  and  espec- 
ially the  fifty  feet  between  the  mill  and  the  road  would  be 
required  to  be  kept  open  for  the  convenience  of  transship- 
ments. We  think  it  would  be  manifestly  unreasonable  to 
require  that  such  a  place  should  be  fenced."  There  was 
no  showing  that  there  was  a  switch  opposite  the  mill ;  nor 
is  the  omission  in  any  way  alluded  to.(3)  Where  the  kill- 
ing occurred  on  a  track  of  land  made  up  of  two  mill 
tracks,  each  inclosing  about  two  acres,  situated  within  the 
corporate  limits  of  a  city,  but  not  designated  on  anj^  plat 
as  blocks  or  lots,  being  no  part  of  any  addition  to  the 
city,  nor  intersected  by  streets  or  alleys  in  any  diredtion  ; 


(1)  Toledo,  etc.,  R.  W.  Co.  ©.  Chapin,  66  111.  504. 

(2)  Terre  Haute,  et<j.,  R.  R.  Co.  v.  Bowles,  16  Bradw.  261. 

(3)  Indianapolis,  etc.,  R.  R.  Co.  r.  Kinney,  8  Ind.  402;  Madison, 
etc.,  R.  R.  Co.  V,  Kane,  11  Ind.  375;  Pittsburg,  etc.,  R.  R.  Co.  v.  Bow- 
yer,  45  Ind.  496. 
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and  the  railroad  could  have  been  fenced  between  the  west 
line  of  the  public  road  leading  to  the  city  and  bounding 
the  mill  tract  on  the  east  and  the  eastern  extremity  of 
its  bridge  over  the  town  branch,  without  interfering  with 
any  street,  lane,  avenue  or  alley ; — it  was  held  that  the 
company  was  not  required  to  fence.(i)  In  an  Indiana 
case  it  was  said :  "  Such  company  is  not  bound  to  build  or 
maintain  a  fence  at  a  point  on  its  road  where  it  will  inter- 
fere with  the  free  use  of  a  piece  or  parcel  of  ground  kept 
and  used  by  the  company  as  a  coal  or  wood-yard,  nor 
when  it  will  interfere  with  the  free  use  of  a  yard  or  lot 
kept  for  the  purpose  of  loading  and  unloading  stones,  lum- 
ber, timber,  wood  or  other  kinds  of  freight  shipped  or  to 
be  shipped  on  the  cars  of  the  company.  And  where  there 
is  a  mill  and  a  hay  press  on  or  near  a  railroad  track,  if  the 
maintaining  of  the  fence  at  or  near  the  mill  would  interfere 
with  the  free  use  ot  the  same,  then  the  company  is  not  re- 
quired to  fence  or  maintain  the  fence  so  as  to  interfere 
with  the  free  use  of  the  mill  or  press.  And  if  there  is  a 
lot  or  yard  used  in  connexion  with  the  mill  or  press,  the 
company  is  not  bound  to  build  or  maintain  a  fence  at  any 
point  where  the  same  will  interfere  with  the  free  use  of 
such  lot  or  yard.  But  whenever  a  company  can  build  and 
maintain  a  fence  without  interfering  with  the  rights  of  the 
public,  or  with  the  free  use  of  the  property  belonging  to 
individuals,  or  of  its  own  property,  then  it  is  bound  to 
maintain  a  fence,  whether  it  is  in  town  or  village  or  in  the 
country. "(2) 

§  96.  Summary  of*  Indiana  Cases. — Perhaps  a 
summarv  of  the  Indiana  cases,  made  bv  a  Commissioner  of 
the  Supreme  Court  of  that  State,  will  not  be  unacceptable 

(1)  Wymore  v.  Hannibal,  etc.,  B.  R.  Co.,  79  Mo.  247. 

(2)  Ohio,  etc.,  R.  W.  Co.  v.  Rowland,  50  Ind.  349;  quoted  in  Cincin- 
nati, etc.,  R.  R  Co.  V.  Wood,  82  Ind.  693. 
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to  the  praAitioner*  And  before  giving  that  we  will 
preface  the  statement  by  calling  attention  to  the  fa<ft  that 
the  statute  of  that  state  makes  no  exceptions  as  to  what 
places  need  not  be  fenced.  A  literal  reading  of  it  would 
require  a  company  to  make  a  continuous  line  of  fences 
from  one  end  of  its  road  to  the  other.  In  a  case  three 
years  later  in  date  than  the  one  we  will  hereafter  quote 
from,  it  was  said,  speaking  of  the  exceptions  engrafted 
upon  the  statute  by  the  Court :  *'These  exceptions  have 
been  made,  not  to  advance  the  private  interests  of  railroad 
corporations,  but  to  promote  the  public  good  by  enabling 
the  corporations  to  discharge  their  duty  to  the  public. 
These  exceptions  exist  only  in  cases  where  necessity  is 
shown.  It  was  said  it  Pittsburg,  etc.,  R.  R.  Co.  v.  Lauf- 
man,(i)  that  *it  is  not  the  province  of  the  Courts  to  create 
exceptions  to  the  rule,  or  to  interfere  with  the  legislative 
policy  upon  the  ground  suggested,  or  for  any  like  reason/ 
The  ground  referred  to  by  the  Court  was,  that  as  the 
track  was  through  a  town,  numt^rous  cattle-guards  would 
weaken  it.  Many  cases  are  cited,  and  we  add  Indiana- 
polis, etc.,  R.  W.  Co.  V.  Thomas,(2)  where  is  was  said : 
*For  the  exception  is  made  because  the  general  public 
have  an  interest  in  the  proper  operations  of  such  great 
means  of  traffic  and  transportation,  and  not  because  the 
interests  of  the  railroad  corporations  will  be  promoted.' 
*  *  Again  it  was  said  :(3)  *  But  whenever  a  railroad  com- 
pany can  build  and  maintain  such  a  fence,  without  inter- 
fering with  the  rights  of  the  public,  or  with  the  free  use  of 
private  property,  then  it  is  bound  to  maintain  the  fence, 
whether  it  be  in  a  city,  or  village  or  in  the  country. "'(4)  As 
an  interpretation  of  these  statements,  we  now  turn  to  a 

(1)  78  Ind.  318. 

(3)  84  Ind.  194. 

(8)  Wabash,  etc.,  R.  W.  Co.  v.  Porshee,  77  Ind.  158. 

<4)  Wabash,  etc.,  R.  W.  Co.  v.  Tretts,  96  Ind.  460. 
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summary  of  the  cases  in  that  state  as  made  by  the  Supreme 
Court,  (i)  as  above  stated.  '* A  railroad  company  is  not 
bound  to  fence  its  track  at  the  crossing  of  a  public  street  in  a 
city. (2)  But  this  exception  to  the  general  obligation  of  such 
companies  does  not  apply  to  all  places  in  cities  or  towns ; 
it  operates  only  where  it  would  be  unreasonable  or  impro- 
per that  the  road  should  be  fenced. (3)  *  *  *  *  A  railroad 
company  is  not  bound  to  fence  its  track  where  it  crosses  a  ' 
public  highway. (4)  Nor  at  the  open  space  in  front  of  a 
mill,  necessary  for  the  convenience  of  shipment. (5)  Nor 
in  the  immediate  vicinity  of  the  engine-house,  machine- 
shops,  car-house  and  wood-yard  of  the  company. (6)  Nor 
where  it  would  deprive  the  company  of  the  use  of  its  own 
land  or  leased  property. (7)  Nor  at  stations  or  sidings 
where  freight  or  passengers  are  received  or  discharged. (8) 
But  wherever  a  railroad  company  can  build  and  maintain 
such  a  fence,  without  interfering  with  the  rights  of  the 
public  or  with  the  free  use  of  private  property,  then  it  is 
bound  to  maintain  the  fence,  whether  it  be  in  a  citv,  or 
village,  or  in  the  country, (9)  Where  the  railroad  and  the 
highway  occupy  the  same  ground,  the  company  cannot 


(1)  Wabash,  etc.,  R.  R.  Co.  v.  Forshee,  77  Ind.  15S. 

(2)  Lafayette,  etc.,  R.  R.  Co.  v,  Shrlner,  6  Ind.  141 ;  Indianapolis, 
etc.,  R.  R.  Co.  V.  McClure,  26  Ind.  370. 

(3)  Indianapolis,  etc.,  R.  R.  Co.  r.  Pafker,  29  Ind.  471. 

(4)  Indiana,  etc.,  R.  W.  Co.  v.  Gapen,  10  Ind.  292;  Jeffersonville 
etc.,  R.  R.  Co.  V.  Huber,  42  Ind.  173;  Jeffersonville,  etc.,  R.  R.  Co.  v, 
Adams,  43  Ind.  402. 

(5)  Indianapolis,  etc.,  R.  R.  Co.  v.  Kinney,  8  Ind.  402;  Pittsburg, 
etc.,  R.  W.  Co.  V.  Bowyer,  45  Ind.  496. 

(6)  Indianapolis,  etc.,  R.  R.  Co.  v.  Oestel,  20  Ind.  231 ;  Jefferson- 
ville, etc.,  R  R.  Co.  V,  Brevoort,  30  Ind.  324. 

(7)  Jeffersonville,  etc.,  R.  R.  Co.  v.  Beatty,  36  Ind.  15. 

(8)  Indianapolis,  etc.,  R.  R.  Co.  i\  Christy,  4:h  Ind.  143;  Indiana- 
polis, etc.,  R.  W.  Co.  V.  Crandall,  58  Tnd,  365. 

(9)  Ohio,  etc.,  R.  W.  Co.  v,  Rowland,  50  Ind.  349. 


§   97  FENCING   IN   CITIES    AND  AT  DEPOTS.  1 63 

lawfully  obstru6t  the  highway  by  fencing  in  its  track."(i) 

§  97.  Examples. — Horses  entered  upon  a  right  of 
way  from  a  public  highway  across  which  it  ran,  at  a  sta- 
tion where  no  fence  had  been  put  up,  but  at  a  place  where 
the  company  did  not  use  such  way,  and  south  of  the  high- 
way, for  station  purposes.  The  placing  of  a  fence  and 
cattle-guards  on  the  south  side  of  the  highway  between 
that  and  the  railroad  grounds  south  of  and  adjoining  such 
highway,  would  have  obstru(!ited  the  free  passage  of  pas- 
sengers over  the  railroad  grounds  where  they  were  received 
upon  and  discharged  from  the  trains.  At  the  station  was 
a  side-track  commencing  on  the  east  side  of  the  main 
track,  south  of  the  highway,  about  five  hundred  and 
twenty-five  feet,  and  extending  north  across  said  highway 
to  a  point  about  four  hundred  and  ninetv-five  feet  north  of 
it.  Previous  to  the  time  of  the  injury,  and  at  the  time,  the 
company  used  the  track  both  north  and  south  of  the  high- 
way  in  receiving  freight.  Cattle-guards  at  either  side  of 
the  highway  where  the  track  crossed  it,  would  have  ob- 
struAed  the  free  passage  of  the  company's  employees  in  the 
use  of  the  side-track  and  of  the  station  grounds,  and  would 
have  endangered  their  lives  and  limbs ;  but  cattle-guards 
and  a  fence  were  across  the  track  at  the  station,  two  hun- 
dred and  twenty-five  feet  south  of  the  highway,  and  other 
guards  and  a  fence  were  three  hundred  and  thirty-five  feet 
north  of  such  station.  On  this  state  of  fa6ts  the  company 
was  held  excused  in  not  fencing. (2)  In  another  case  it 
was  held  that  the  company  was  not  liable  to  fence  under 

(1)  Loaisville,  etc.,  R.  W.  Co.  v.  Francis,  68  Ind.  389.  An  answer 
reciting  a  great  many  evidentiary  facts  to  show  why  a  road  should 
not  be  fenced,  butnotaverringthat  the  road  could  not  have  been  fenced 
at  that  point  without  interfering  with  the  rights  of  the  public  or 
the  free  use  of  the  tracks  by  the  company  or  jeopardizing  the  safety 
of  its  servants,  is  insufScient.  Pennsylvania  Co.  v.  Zwick,  27  N.  E. 
Rep.  508. 

(2)  Bechdolt  v.  Grand  Rapids,etc.,  R.  R.  Co.,  113  Ind.  343. 
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the  following  conditions :  "  The  railroad  runs  north  and 
south  through  the  town  of  Walesboro,  and  across,  at  nearly 
right  angles,  a  highway  or  'street'  at  the  southern  limits 
of  the  town.  A  switch  east  of  the  main  track  runs  through 
the  town  across  the  highway  south  of  the  cattle-guards, 
four  hundred  feet  south  of  the  highway.  On  the  west,  the 
railroad  is  securely  inclosed  by  a  fence  and  wood-shed 
from  the  highway  to  the  cattle-guards  ;  from  the  west  end 
of  the  cattle-guard,  which  is  twenty-five  or  thirty  feet  wide, 
there  is  a  secure  fence,  north,  north-east  and  north  to  the 
highway,  at  a  point  eighty  feet  east  of  the  railroad.  It 
will  be  seen  from  the  evidence  that  the  east  line  of  the 
company's  right  of  way  is  about  equidistant  between  the 
switch  and  north  end  of  the  last  described  fence.  There 
is  a  platform  north  of  the  highway,  in  the  town  of  Wales- 
boro, mostly  used  by  the  company.  South  of  the  highway, 
and  adjoining  it,  there  is  another  platform  between  the 
main  track  and  the  switch,  which  is  occasionally  used  by 
passengers  getting  off  rear  cars  of  trains  poing  north,  and 
for  receiving  and  delivering  express  matter  from  express 
cars  going  south.  The  space  east  of  the  side  track  not 
owned  by  the  company,  was  leased  several  years  ago  by 
the  company,  and  has  been  continuously  used  since,  with 
the  ground  owned  or  claimed  by  the  company,  as  a  ship- 
ping yard  for  lumber,  the  lumber  being  loaded  and  un- 
loaded on  and  from  cars  on  the  switch,  and  the  lumber 
piled  and  stacked  in  the  yard.  The  switch  and  yard  are 
principally  used  only  as  far  south  as  the  south  end  of  the 
platform,  but  occasionally  the  switch  and  yard  are  used  as 
aforesaid,  all  the  way  to  the  cattle-guard.  The  space  em- 
bracing the  yard,  main  track  ahd  side-track,  from  the 
highway  south  to  the  cattle-guard  is  securely  inclosed  ex- 
cept from  the  highway ;  within  this  space,  about  thirty 
feet  south  of  the  platform,  the  cow  was  struck  by  appel- 
lant's cars."(i)     A  highway  running  east  and  west  on  the 

(1)  Jeffersonyille,  eto.  R.  R.  Co.  v.  Beatty,  36  Ind.  16. 
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seAion  line,  crossed  a  railroad  running  nearly  north  and 
south,  eight  hundred  feet  north  of  its  depot  at  a  town. 
Another  highway,  called  the  county  road,  crossed  the 
railroad  2157  feet  north  of  the  depot.  On  the  west  side 
of  the  main  track  was  a  side-track  nine  feet  from  it,  ex- 
tending 1555  feet  north  of  the  depot  and  117  feet  south  of  it. 
The  switch-stand  was  at  the  north  end  of  the  switch  ;  and 
from  it  to  the  crossing  of  the  county  road  was  602.  feet. 
On  the  west  side  of  the  track  the  company  owned  and 
occupied  a  strip  of  land,  averaging  in  width  seventy- 
five  feet,  extending  from  the  county  road  to  the  depot. 
On  the  strip  about  900  feet  south  of  the  county  road,  were 
the  company's  stock  pens,  132  feet  in  length  and  42  feet 
in  width.  The  portion  of  the  strip  on  the  west  side  of  the 
road,  lying  between  these  pens  and  the  depot,  was  used 
for  loading  and  unloading  freight ;  and  the  portion  lying 
between  the  pens  and  the  county  road  was  used  for  logs, 
sawdust,  and  by  persons  coming  and  going  with  teams  in 
the  transaAion  ol  business  on  the  railroad.  Immediately 
south  of  the  depot  a  public  street  crossed  the  railroad  ;  and 
some  600  feet  south,  was  another  railroad  at  right  angles 
to  the  other  railroad.  On  the  east  side  of  the  defendant's 
road,  and  nearly  opposite  its  depot,  was  a  mill,  and  other 
buildings,  owned  by  the  other  parties.  The  owner  of  the 
mill  owned  a  side-track,  extending  north  some  distance  from 
the  mill,  and  conne6ling  with  the  main  track.  On  the  east 
side  of  the  railroad  the  owner  of  the  stock  injured  owned 
a  field,  the  west  fence  of  which  extended  from  a  point 
about  200  feet  south  of  the  crossing  of  the  county  road, 
southward  to  the  section  line  road.  From  the  north  end 
of  the  field  to  the  county  road  crossing — 200  feet — the 
railroad  was  not  fenced.  The  animal  injured  was  in  the 
field,  and  got  out  of  it  and  passed  onto  the  railroad.  It 
was  held  to  be  unreasonable  to  require  the  company  to 
fence  its  road  between  the  crossinjj  of  the  countv  road  and 
the  depot ;  for  such  a  fence  would  unjustly  interfere  with 
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the  proper  and  legitimate  use  of  its  pn»perty.(i)  Where 
it  was  shown  that  the  injury  occurred  at  a  flag  station,  on 
the  west  side  of  a  public  road  running  from  north  to  south  ; 
that  a  passenger  depot  consisting  of  a  small  depot  and  a 
platform  over  sixty  feet  long,  was  situated  on  the  south 
side  of  the  main  track,  and  immediately  west  of  the  high- 
way ;  that  at  a  point  near  600  feet  west  of  the  highway  a 
switch  diverged  from  the  south  side  of  the  main  track,  and 
ran  up  to  within  a  short  distance  of  the  highway,  at  a 
point  south  of  the  depot,  and  about  sixty-four  feet  distant 
from  the  main  track ;  that  there  were  cattle-pens  contig- 
uous to  the  switch,  used  for  shipping  cattle  and  other 
animals  ;  that  the  open  area  between  the  switch  and  main 
track  in  the  vicinity  of  the  depot  was  used  in  the  reception 
and  discharge  of  freight,  and  in  conne6tion  with  the  gen- 
eral business  of  the  company  at  that  place ;  that  there  was 
a  fence  on  the  north  side  of  the  main  track,  extending  up 
to  the  highway ;  that  there  was  also  a  fence  on  the  south 
side  of  the  switch,  commencing  at  the  switch  and  thence 
running  west  to  and  alongside  the  main  track,  but  there 
was  no  fence  on  the  west  side  of  the  highway  to  prevent 
animals  from  entering  either  upon  the  switch  or  main 
track,  or  upon  the  open  area  between  the  side  fences  :  that 
there  was  a  cattle-pit  and  cross-fences  a  short  distance 
west  of  the  terminus  of  the  switch,  and  a  trestle  bridge  of 
considerable  length  several  hundred  feet  further  w  est ;  that 
horses  reached  the  railway  by  the  hii^hway  crossing  the 
railroad,  having  escaped  in  the  night  by  reason  of  the 
fence  blowing  down  and  letting  them  escape  from  a  field 
over  a  mile  away  ;  that  on  reaching  the  railroad  they 
turned  west  and  went  some  distance  down  the  open  space 
between  the  main  track  and  the  north  line  of  fence  running 
parallel  with  it ;  that  the  train  approached  from  the  east, 
and  after  it  passed  the  station  the  horses  ran  onto  the  track 

(1)  Cincinnati,  etc.,  R.  R.  Co.  r.  Wood,  82  Ind.  593. 
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in  front  of  it,  and  one  fell  into  the  cattle-pit  and  was  killed, 
while  the  others  jumped  it  and  ran  until  they  reached  the 
trestle  into  which  they  jumped  and  were  also  killed,  it  was 
held  that  a  verdiv!:t  for  the  plaintiff  could  not  be  upheld. (i) 
A  railroad  passed  through  a  village,  upon  its  northern 
skirts.  The  company  had  a  passenger  and  freight  depot 
there.  A  public  road  ran  parallel  with  the  railroad  forty  rods 
south,  and  another  public  road  ran  from  the  first  road 
north  into  the  village,  being  a  road  that  ran  from  the 
village  to  the  distant  town,  and  crossed  the  railroad  track 
527  feet  east  from  the  depot.  A  cross-street  ran  from 
the  parallel  road  north,  and  crossed  the  railroad  track  200 
feet  east  of  the  depot,  intersecting  the  road  to  the  town. 
The  road  was  properly  fenced,  except  there  were  no  cattle- 
guards  immediately  adjoining  either  side  of  the  town  road 
or  the  cross-street.  There  was  a  cattle-guard  to  prevent 
stock  getting  on  the  track  350  feet  east  of  this  town  road, 
and  another  at  the  upper  end  of  a  branch  track,  a  little 
west  of  the  depot.  The  main  track  ran  on  one  side  of  the 
depot,  and  there  was  a  branch  track  on  the  opposite  side 
of  it.  Most  of  the  travel  to  and  from  the  depot,  with' 
teams,  passed  from  the  town  road,  within  the  railroad 
fences,  along  side  of  the  track,  to  the  depot  and  wood- 
shed, west  of  the  cross-street — the  wood-shed  being  be- 
tween the  depot  and  the  cross-street.  A  horse  passed 
from  the  highway  in  the  village  upon  the  railroad  track, 
at  a  point  between  the  east  cattle-guard  at  the  station  and 
the  town  cross-road,  by  means  of  a  lane  or  street  which 
led  to  the  railroad  from  the  town  road,  and  thence  passed 
west  upon  the  railroad  to  a  point  between  the  wood-shed 
and  the  passenger  depot,  and  was  there  killed.  Under 
this  state  of  fa<fts  the  railroad  company  was  held  liable, 
the  plea  of  inconvenience  being  disregarded.  Said  the 
Court:     "There  were  two  road-crossings  east  of  the  de- 

(1)  Indiana,  etc..  R.  W.  Co.  v.  Quick,  109  Ind.  295. 
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fendant's  station  at  Kanona,  the  one  at  the  distance  of  2cx> 
feet,  and  the  other  527  feet,  at  neither  of  which  were  there 
any  cattle-guards  or  fences,  nor  anything  to  prevent  ani- 
mals from  going  on  their  track.  At  these  unguarded 
spots,  the  plaintifFs  horse  went  upon  the  track,  and  was 
killed  near  the  station-house,  by  the  engine  of  a  passing 
train.  Yet,  notwithstanding  this  plain  violation  of  a 
statutory  duty  by  the  railroad  company,  by  reason  of  which 
the  plaintiff  lost  his  horse,  the  referee  held,  that  the  com- 
pany was  not  liable,  and  dismissed  his  complaint.  The 
Judgment  cannot  be  sustained.  The  duty  enjoined  is  to 
construct  and  maintain  cattle-guards  at «// road-crossings, 
and  it  is  not  for  courts  to  nullifv,  bv  construction ,  the 
plain  and  explicit  requirements  of  the  statute — to  hold,  as 
was  done  by  the  referee,  that  road-crossings  adjacent  to 
the  station  buildings  of  a  railroad  company  are  not  within 
its  purview.  *******  It  was  no  answer,  then, 
to  the  plaintifFs  action,  that  the  two  road-crossings  were 
adjacent  to  the  station  buildings  of  the  defendants.  In 
omitting  to  constru6^  cattle-guards  at  those  crossings,  they 
negle6led  a  statutory  duty,  and  thereby  damages  ensued 
to  the  plaintiff,  for  which  they  were  clearly  liable.  Incon- 
venience was  no  excuse  to  them.  If  a  railroad  company 
finds  it  inconvenient  to  build  cattle-guards  at  road-cross- 
ings near  its  depot  or  station,  it  must  take  the  chances  of 
paying  for  injuries  sustained  by  reason  of  their  not  be- 
ing built,  or  it  must  keep  a  sufficient  watch  to  prevent 
accidents. "( I ) 

§  98.  Expert  Testimony. — In  an  Indiana  case  it 
was  sought  to  ask  a  witness  if  a  fence  at  the  place  in  ques- 
tion would  inconvenience  the  railroad,  or  interfere  with 
their  rights ;  and  it  was  held  that  such  questions  were  not 
admissible.     In  passing  on  the  question,  the  Court  said; 

(1)  Bradley  r.  Buffalo,  R.  R.  Co.,  34  N.  Y.  427. 
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*'We  think  it  may  be  stated,  generally,  that  the  opinion  of 
a  witness  is  not  admissible  in  evidence  where  the  fafts 
upon  which  it  is  founded  can  be  stated  to,  and  intelligently 
comprehended  by,  the  Court  or  jury  trying  the  case,  and 
where,  from  such  fa£ls,  men  in  general  are  capable  of 
deriving  reasonably  correA  conclusions.  *  *  *  *  it 
may  be  said  in  general  that  it  requires  no  special  knowl- 
edge to  know  whether  a  given  point  on  a  railroad  should 
or  should  not  be  fenced.  Men  usually,  from  knowledge 
of  the  fa6ts  upon  this  point,  can  draw  correA  conclusions, 
and  witnesses,  acquainted  with  the  fa6ls  pertaining  to  the 
location,  can  present  the  same  in  evidence  to  the  Court  and 
jury.  The  opinion  of  a  witness  in  such  a  case  is  not 
necessary,  and  should  not,  therefore,  be  given."  But  the 
Court  added,  "we  do  not  say  that  there  may  not  be  cases 
in  which  expert  evidence  upon  the  question  of  fencing 
may  not  be  admissible,  but  the  present  is  not  such  a 
case."  Some  of  the  objeAionable  questions  were  as  fol- 
lows: *'I  will  ask  you  if  there  was  a  fence  on  the  north 
side  of  the  railroad  right  of  way,  would  it  interfere  with 
the  rights  of  the  company  in  any  way?"  '*!  will  ask  you, 
in  your  opinion,  would  a  fence  between  the  vacant  lot  and 
the  railroad  right  of  way,  extending  from  the  lot  on  the 
west  to  the  lots  on  the  east,  interfere  with  the  rights  of  the 
company?"  *' Could  the  railroad  have  been  fenced  there 
vi'ithout  any  inconvenience  to  the  railroad  company?"  In 
conclusion  the  Court  further  said  :  *'We  think  that  there 
was  error  in  permitting  witnesses  to  give  their  opinion  as 
to  whether  the  place  in  controversy  on  the  appellant's  road 
could  properly  have  been  fenced.  It  is  true  that  the  wit- 
nesses testified  as  to  the  facSs,  but  as  their  opinions  were 
erroneously  received,  and  may,  to  some  extent,  have  in- 
fluenced the  finding  of  the  Court,  we  are  unable  to  say 
that  the  error  was  harmlei«s."(i)   In  Missouri,  however,  it 

(1)  Indiana,  etc.,  R.  W.  Co.  v.  Hale,  93  Ind.  79. 
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was  held  proper  to  ask  a  witness,  who  was  the  station 
master,  "If,  at  that  time,  the  entire  length  of  that  track, 
including  the  switches,  had  been  closed,  then  state  whether 
or  not  it  would  have  interfered  with  the  shipping  at  that 
point,  and  at  the  point  where  the  plaintifTs  cow  got  upon 
ihe  railroad  track?"  Of  this  question  it  was  said:  **It 
was  clearly  his  duty  to  see  that  proper  space  and  accom- 
modations were  provided  for  all  freight  received  either  for 
the  road  or  from  it,  and  to  know  at  all  times  what  spaces 
and  open  ways  would  be  required  for  those  purposes. 
The  exclusion  of  his  testimony  cut  off  from  the  jury  a 
high  grade  of  evidence,  if  not,  in  faft,  the  best  of  all, 
which  might  lead  them  to  a  correct  conclusion  on  the 
question  referred  to  them  in  an  instru6lion  which  was 
properly  given  on  this  particular  subje(5t."(i) 


§  99.  Question  for  Jury — Already  allusion  has  been 
made  to  the  subjei5t  of  this  se<5lion.(2)  In  an  Iowa  case  it 
was  said,  upon  the  question  of  submitting  to  the  jury  the  fea- 
sibility of  fencing  the  place  where  the  injury  occurred,  that 
"whether  public  convenience  and  the  interest  of  the  road 
required  that  the  grounds  in  question  which  were  not  the 
ordinary  place  for  receiving  and  delivering  freight,  should 
be  left  uninclosed,  was  a  question  of  fa6t  and  was  properly 
left  to  the  jury. "(3)  The  company  may  not  universally 
extend  its  depot  grounds  ;  and  if  it  does  so,  it  is  a  question 
for  the  jury  whether  or  not  they  were  justified  in  doing  so  ; 
and  the  Court  will  not  set  aside  their  verdift,  unless  there 
is  no  dispute  as  to  the  fads  alleged.   In  case  there  is  no  con- 


(1)  Robinson  v.  St.  Louis,  etc.,  R.  W.  Co.,  21  Mo.  App.  141;  Toledo, 
etc.  R.  R.  Co.  V.  Parker,  49  111.  886. 

(2)  §  98. 

(3)  Rhines  v.  Chicago,  etc.,  R.  W,  Co.,  75  la.  597;  S.  C.  39.  N.  W. 
Rep.  912. 


§    99  FENCING   IN   CrriBS   AND  AT  DEPOTS.  I7I 

flidl  in  the  evidence  the  Court  may  direcft  the  verdi6t.(i) 
Where  a  depot  building  was  not  used  and  was  shut  up,  no 
agent  having  been  kept  there  for  several  years,  the  build- 
ing in  decay ;  no  grounds  for  depot  outside  of  the  usual 
right  of  way ;  but  the  company  had  put  in  cattle-guards 
three  hundred  and  fifty  feet  north  and  seven  hundred  and 
twenty-one  south  of  the  station  house,  it  was  held  to  b«  a 
question  for  the  jury  as  to  the  extent  of  the  depot  grounds. 
The  horses  were  killed  near  the  north  cattle-guardst  and 
theverdi6^  for  their  owner  was  permitted  to  stand. (2)  Yet 
in  an  Iowa  case  it  was  said :  **  Where  a  railroad  company 
has  its  depot  or  station  grounds  surveyed  or  platted,  or 
distin<5\ly  and  definitely  allotted,  such  survey,  allotment 
and  use  would  constitute  a  very  strong,  if  not  conclusive, 
proof  of  their  necessary  boundaries ;  and  we  should 
hesitate  long  before  sanftioning  the  submission  to  a 
jury  of  the  question  whether  the  boundaries  or  the 
grounds  embraced  therein  were  more  or  less  than  was 
necessary  or  proper.  Of  course  the  question  as  to 
where  those  boundaries  are  is  one  of  fa6t,  which,  if  in 
issue,  may  be  left  to  a  jury  like  other  controverted  fa6ls."(3) 
Where  the  injury  occurred  sixty  rods  north  of  a  station, 
near  a  ditch  and  embankment ;  and  on  the  west  side  of 
the  track  was  a  spur  running  parallel  with  it  and  used  for 
storing  cars  ;  and  it  did  not  appear  that  this  spur  was  ever 
used  for  loading  or  unloading  freight,  but  towards  the  end 
where  the  ground  was  level,  it  had  been  used  for  loading 
ties  ;  it  was  held  to  be  a  question  for  the  jury  whether  or 
not  the  animal  killed  on  this  spur  was  killed  within  *'depot 


(1)  Binear  v.  Grand  Bapids,  etc.,  B.  B.  Co.,  70  Mich.  620;  S.  C.  38 
N.  W.  Bep.  599. 

(2)  McDonough  V.Milwaukee, etc.,  B.  W.  Co.,  73  Wis.  223;  S.  C.  40 
K.  W.  Bep.  806. 

(3)  Cole  V.  Chicago,  etc.,  B.  B.  Co.,  38  la.  311;  Fowler  v.  Farmer's 
Loan,  eta  Co.,  21  Wis.  77. 
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grounds,"  the  statute  not  defining  what  was  necessary  to 
constitute  them.(i)  In  instru6ling  the  jury  the  Court 
need  not  name  all  the  places  at  which  the  company  is  not 
required  to  fence,  if  it  is  shown  by  the  testimony  that  the 
injury  did  not  occur  in  the  omitted  place. (2)  Whether  or 
not  a  company  could  fence  switching  grounds  outside 
of  cities  and  towns  was  held  to  be  a  question  for  the  jury, 
and  the  Court  could  not  declare  that  the  company  would 
or  could  not,  as  a  matter  of  law..  It  is  a  mixed  question 
of  law  and  fa(5t.(3) 

§  99^.  Parallel' Railroad  Tracks. — It  is  no  de- 
fense to  an  a<5lion  for  injuries  to  stock  that  the  land  on  both 
sides  of  the  defendant's  track  was  occupied  by  the  tracks 
of  other  railroad  companies. (4) 

(1)  Dinwoodie  v.  Chicago,  etc.,  R.  W.  Co.,  70  Wis.  ICO;  S.  0.  35  N". 
W.  Rep.  296. 

(2)  Toledo,  etc.,  R.  R.  Co.  r.  Parker,  49  111.  385. 

(3)  Bean  v,  St.  Louis,  etc.,  R.  W.  Co.,  20  Mo.  App.  641. 

(4)  Kelver  t?.  N".  Y.  Central,  etc.,  R.  R.  Co.  12  N.  Y.  Sup.  723;  Gal- 
lagher r.  New  York,  etc.,  R.  R.  Co.,  18  Atl.  Rep.  786. 


CHAPTER  IX. 
Cattle  Guards. 

Sbction  100.  Deflnition  of  Cattle  Guards. 

101.  No  Statute  Specifically  Requiring. 

102.  Statute  Expressly  Requiring. 

103.  Who  Must  Build. 

104.  Mandamus — Proceedings  in  Equity. 

105.  Wing  Fences. 

106.  Cattle  Guards  in  Cities,  at  Depots  and  on  Switches. 

107.  Other  Instances  of  Places  Requiring  Guards. 

108.  Must  be  Put  on  Line  of  Public  Highway. 

109.  Cattle  Guards  at  Farm  Crossings. 

110.  Sufficiency  of  Guards  or  Pits. 

111.  Snow— Non-Repair. 

112.  Expert  Testimony. 


IOC.  Deflnition  of  Cattle-Gnards  or  Pits.-- 

The  terms  Cattle-Guards  and  Cattle-Pits  are  used  inter- 
changeably,and refer  to  the  same  thing.  A  cattle-guard  or 
pit  is  such  a  guard  as  will  prevent  animals  from  going  over 
the  right  of  way  upon  the  inclosed  land  ;  and  it  must  ex- 
tend quite  across  the  right  of  way,  or  wing  fences  must  be 
built  from  it  to  the  fences  along  the  outer  edge  of  the  right 
of  way.(i) 

§  loi.  IVo  Statute  Speciflcally  Requiring.— Not 

always  in  express  words  does  a  statute  require  the  com- 
pany to  piit  in  cattle-guards.  The  duty  is  often  imposed 
in  a  construftive  way.  Thus  where  a  statute  made  noallu- 
sion  to  such  grounds,  it  was  said  that  they  were  perhaps 

(1)  Heskett  v.  Wabasb,  etc.,  R.  W.  Co.,  61  la.  467. 
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*'  fairly  embraced  under  the  general  term  fence. "(^)  Of 
the  same  statute  it  was  said  that  *'The  requirement  that 
cattle-guards  shall  be  placed  near  a  public  crossing,  where 
a  fence  must  beerefted,  is  derived  bv  construction  from  the 
words  'securely  fenced,'  used  in  the  statute."(2)  In  an- 
other case  it  was  said  that  "No  railroad  can  be  said  to 
be  , securely  fenced  at  an  established  crossing,  where 
suitable  cattle-pits  have  not  been  constructed  ;"(3)  *'the 
failure  to  construd^  suitable  guards  where  it  is  the  duty  of 
the  railroad  company  to  constru<5i  them,  is  regarded  as  a 
failure  to  fence."(4)  But  these  statements  are  to  be  con- 
strued in  the  light  of  the  rules  that^r5/,  if  the  place  is  one 
that  cannot  be  fenced  without  interference  with  the  busi- 
ness  of  the  company  in  the  discharge  of  its  duty  to  the 
public,  or  if  the  place  is  one  which  can  not  be  fenced  with- 
out endangering  the  safety  of  the  company's  employees 
in  the  discharge  of  their  duties  to  the  road,  or  if  the  place 
is  one  which  can  not  fenced  without  interfering  with  the 
use  of  a  highway ;  second^  if  a  fence  would  endanger  the 
safety  of  the  persotis  engaged  in  the  management  and 
running  of  the  locomotives  and  trains,(s)  then  no  fence  is 
required  at  such  a  place.  After  stating  these  rules  in  one 
case,  it  was  said  :  *'  Where  cattle-guards  are  necessary  to 
prevent  animals  from  entering  from  the  roadway,  and 
fences  must  be  built,  then  it  is  the  duty  of  the  company  to 
construct  proper  cattle-guards,  provided  the  place  is  one 
where,  under  the  rules  just  stated,  it  is  practicable  to  do 

(1)  New  Albany,  etc.,  R.  R.  C.  v.  Pace,  13  Ind.  411. 

(2)  Indianapolis,  etc.,  R.  R.  Co.,  v.  Irish,  26  Ind.  268;  Indianapolis, 
etc.,  R.  R.  Co.  V.  Klbby,  28  Ind.  479;  Pittsburg,  etc.,R.  W.  Co.  v,  Eby, 
55  Ind.  567;  Pontiac  Pacific  Junction  R.  W.  Co.  v,  Brady,  4  Montreal 
L.  R.  (Q.  B.)  346. 

(3)  Grand  Rapids,  etc.,  R.  R.  Co.  v.  Jones,  81  Ind.  523;  Missouri 
Pacific,  R.  R.  Co.  u.  Rickets,  26  Pac.  Rep.  50. 

(4)  Welty  v,  Indianapolis,  etc.,  R.  R.  Co.,  106  Ind.  66. 

(5)  Fredenberg  v.  Northern  Central  R.  W.  Co.,  114  N.  Y.  682. 
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so."(i)  I^  ^  Kansas  case,  where  the  statute  is  similar  to 
the  Indiana  statute,  it  was  said  :  •'  Building  fences  along 
the  sides  of  a  railroad  is  not  alone  sufficient.  The  rail- 
roads must  be  ^inclosed''  with  fences  or  other  barriers,  and 
whenever  for  that  purpose  cattle-guards  are  necessary  at 
the  crossing  of  public  highways  or  other  public  places, 
cattle-guards  must  be  put  in. "(2)  But  in  New  Hampshire, 
where,  by  the  decision  of  the  Court,  a  company  is  required 
to  fence  only  as  against  land  owners,  it  was  held  that  ii  was 
not  bound  to  put  in  guards  "  where  a  railroad  intersedted 
a  highway.  "(3)  So  in  Illinois  it  was  held  that  the  com- 
pany was  not  compelled  to  put  in  guards,  without  an  ex- 
press statute  on  the  subje6t.(4)  In  the  United  States 
Court  for  the  Western  Distrift  of  Tennessee  it  was  held 
that  the  duty  to  build  guards  was  purely  a  statutory  one ; 
and  in  the  absence  of  a  contrail  the  company  was  not 
bound  to  fence  ;  nor  will  any  be  implied  from  the  fa<5t  that 
the  company  has  built  them  elsewhere  under  similar  cir- 
cumstances, unless  the  lapse  of  time  has  raised  the  pre- 
sumption of  a  grant  or  covenant.(5) 

§  102.  Statute  Expressly  Reqnirins. — It  very 
frequently  happens  that  a  statute  in  express  terms  requires 
a  company  to  build    and  maintain   cattle-guards.     In  all 

(1)  Ft.  Wayne,  etc.,  R.  R.  Co.  v.  Herbold,  99  Ind.  91;  Evansville, 
etc.,  R.  R.  Co.  V.  Barbee,  74  Ind.  169;  Wabash,  etc.,  R.  R.  Co.  v.  Trets, 
96  Ind.  450;  Mundhenk  v.  Central  Iowa  R.  R.  Co.,  57  la.  718. 

(2)  Atchison,  etc.,  R.  R  .Co.  0.  Shaft,  33  Kan.  521;  Nelson  j?.  Ver- 
mont, etc.,  R.  R.  Co.,  26  Vt.  717  (said  to  be  part  of  fence);  Wait  r. 
Bennington,  etc.,  R.  R.  Co.,  61  Vt.  268. 

(3)  Towns  V,  Cheshire  R.  R.  Co.,  1  Fost.  363. 

(4)  Alton,  etc.,  R.  R.  Co.  0.  Baugh,  14  111.  211. 

(6)  Ward  v.  Paducah,  etc.,  R.  R.  Co.,  4  Fed.  862;  S.  C.  il  Rep.  256. 
A  release  of  the  right  of  way  by  the  owner,  on  condition  that  "the 
company  put  in  six  cattle-guards  as  its  only  obligation,"  does  not 
release  the  company  from  fencing  as  against  such  owner.  Cincin- 
nati, etc.,  R.  R.  Co.  V,  Hildreth,  77  Ind.  504. 
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such  instances,  the  Court  construes  the  term  to  mean  a 
barrier  sufficient  to  prevent  stock  entering  at  a  point 
where  they  are  located  upon  the  railroad.(i) 

§  103.  JI¥ikO  must  Build.— The  effea  of  all  the  cases 
previously  cited  is  that  the  company  must  put  in  the  cattle- 
guards  ;( 2)  and  the  rule  undoubtedly  is  that  anyone  who 
is  compelled  to  build  a  fence  is  required  to  put  in  guards. 
Consenting  that  the  company  may  build  its  roadway  across 
his  land  *does  not  deprive  the  owner  of  the  right  to  insist  on 
having  proper  guards. (3)  An  adjacent  land-owner  may 
not  build  them  ;  for  he  would  be  a  trespasser  if  he  did. (4) 
Trustees  operating  the  road  are  compelled  to  build  them.(5) 
The  adjoining  owner  cannot  put  them  in,  nor,  consequently, 
be  allowed  damages  for  them. (6)  But  it  he  does  put  them 
in,  and  they  are  of  no  value,  he  cannot  recover  the  cost  of 
construfting  them ;  yet  may  recover  such  damages  as  he 
has  sufiered.(7) 

§  104.  Mandainus— Proceedings  in  Equity.— 

The  writ  of  mandamus  may  be  resorted  to  in  order  to 
compel  a  company  not  only  to  build  cattle-guards,  but 
fences,  where  the  statute  expressly  requires  the  company 
to  construcft  them  without  regard  to  a  contingent  liability  if 

(1)  Brady  v,  Rensselaer,  etc.,  R.  R.  Co.,  1  Hun,  378;  Waldron  t?. 
Rensselaer,  etc.,  R.  R.  Co.,  8  Barb.  390;  Corwin  v.  New  York,  etc.,  R. 
R.  Co.,  13  N.  Y.  42. 

.  (2)  See  additional  cases.  Peoria,  etc.,  R.  W.  Co.  v.  Schiller,  12 
Bradw.  443;  Whitewater  R.  R.  Co.  r.  Bridgett,  94  Ind.  216. 

(3)  Houston,  etc.,  R.  R.  Co.  v.  Meador,  50  Tex.  77. 

(4)  Alton,  etc.,  R.  R.  Co.  v.  Baugh,  14  111.  211;  Heskett  v.  Wabash, 
€tc.,  R.  W.  Co.,  61  la.  467. 

(5)  Jones  v,  Seligman,  16  Hun,  230;  S.  C.  on  appeal,  81  N.  Y.  190. 

(6)  St.  Louis,  etc.,  R.  R.  Co.  v.  Mollet,  59  111.  235. 

(7)  Indiana  Central  R.  R.  Co.  v.  Moore,  23  Ind.  14. 
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they  do  not.(i)  Any  citizen  of  the  State  may  apply  for  it ; 
and  a  failure  to  comply  with  the  writ  renders  the  company 
liable  to  a  fine  or  imprisonment,  or  both,  under  the  general 
statutes  on  the  subje6t  of  a  failure  to  obey  process.(2)  So 
a  proceeding  in  equity  lies  to  compel  the  building  of  such 
guards. (3)  In  Indiana  it  was  held  that  specific  perform- 
ance could  not  be  enforced  of  a  contra6t  to  build  such 
guards  ;(4)  upon  the  ground  that  the  covenant  to  repair 
afforded  sufficient  relief. 

§  105.  IVIiiff  Fences. — ^A  statute  requiring  the  com- 
pany to  build  such  fences  as  will  prevent  stock  entering 
on  the  track,  requires  that  wing  fences,  or  fences  running 
from  the  cattle-guards  to  the  fences  next  the  adjoining 
land,  be  built.(5)  Such  tences  are  necessary  to  "securely 
fence  in"  the  track.(6)  And  the  road  must  fence  so  that 
stock  can  not  pass  over  and  above  or  under  the  track,  as, 
in  the  last  instance,  under  a  bridge,  and  in  that  way 
reach  the  track. (7). 

§  106.  Cattle  Guards  in  Cities,  at  Depots  and 
on  Siritciies. — A  statute  requiring  the  company  to 
maintain  guards  at  crossings,  does  not  apply  to  a  track  run- 
ning along  a  street  where  it  crosses  another  street  at  right 

(1)  People  V,  Bochester,  etc.,  B.  B.  Co.,  14  Hud,  371. 

(2)  Id. 

(3)  Jones  v  Seligman,  16  Hud,  230;  S.  C.  on  Appeal,  81  N.  Y.  190. 

(4)  Columbus,  etc.,  B.  B.  Co.  v,  Watson,  26  Ind.  50.  If  a  railroad 
company  cannot  fence  at  that  point,  it  cannot  be  required  to  put  in 
cattle  guards.    Stern  v,  Michigan  Central  B.  B.  Co.  76  Mich.  601. 

(5)  Union  Pacific  B.  W.  Co.  v.  Harris,  28  Kan.  206;  Brassfleld  v. 
Patton,  32  Mo.  App.  572. 

(^)  Louisville,  etc.,  B.  B.  Co.  v.  Thomas,  106  Ind.  10;  Jeffersonville, 
etc.,  B.  B.  Co.  9.  Avery,  31  Ind.  277 ;  Edwards  v,  Kansas  City,  etc.,  B. 
B.  Co.  74  Mo.  117. 

(7)  Baker  r.  Chicago,  etc.,  B.  W.  Co.,  41  Mo.  App.  260. 
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angles.(i)  Such  a  guard  would  be  a  nuisance. (2)  Nor 
are  they  bound  to  put  them  in  along  the  side  track  of  such  a 
railroad,  nor  at  street  crossings,(3)nor  at  an  alley  cross- 
ing,(4)  nor  where,  from  the  necessary  use  of  the  grounds, 
it  would  be  unlawful  or  unreasonable  to  require  the  com- 
pany to  fence  ;($)  nor  at  a  bridge  situated  at  the  end  of  a 
street  through  which  the  railroad  runs. (6)  But  where  the 
pit  will  not  be  an  obstrudlion  to  public  travel  within  the 
city  at  places  outside  depot  grounds,  or  the  like,  the  com- 
pany must  fence. (7)  So  the  company  must  put  in  pits  at 
the  margins  of  its  depot  grounds,  across  its  tracks  where 
it  enters  upon  private  territory, (8)  Mere  inconvenience, 
however,  to  the  company  is  no  excuse ;  as  at  a  point  on 
the  depot  grounds  where  public  necessity  does  not  re- 
quire it.  (9) 

§  107.  Other  Instances  of  Places  Requiring 

Guards. — A  statute  provided  that  "  where  any  railroad 
runs  through  any  improved  lands,  said  railroad  company 
shall  make  proper  cattle-guards  on  such  roads,  when  they 
enter  or  leave  such  improved  or  fenced  land."  Of  this  it 
was  said  :  "  The  requirement  is  not  limited  to  the  boun- 
dary fences  of  the  land  owner,  but  where  the  road  enters 

(1)  Brace  i-.  New  York  Central  K.  R.  Co.,  27  N.  Y.  269;  Brady  v. 
Bensselaer,  etc.,  R.  R.  Co.,  1  Hun,  378. 

(2)  Yanderker  v,  Rensselaer,  etc.,  R.  R.  Co.,  13  Barb.  390. 

<3)  Halloran  v.  New  York,  etc.,  R.  R.  Co.,  2  E.  D.  Smith  257. 

(4)  Jeffersonville,  etc.,  R.  R.  Co.  v.  Parkhurst,  34  Ind.  501. 

(5)  Jeffersonville,  etc.,  R.  R.Co.  v.  Parkhurst,  34  Ind.  501. 

(6)  Vanderker  r.  Rensselaer,  etc.,  R.  R.  Co  ,  13  Bnrb.  390. 

(7)  Pittsburg,  etc.,  R,  R.  Co.  t?.  Ehrhart,  36  Ind.  118. 

(8)  Kobe  V.  Northern  Pacific  R.  R.  Co.,  36  Minn.  518;  S.  C  32  N. 
W.  Rep.  783;  Chicago,  etc.,  R.  R.  Co.  v.  Dumser,  109  III.  402. 

(9)  Tracy  v,  T.  &  B.  R.  R.  Co.,  38  N.  Y.  433;  Bradley  r.  Buffalo, 
etc.,  R.  R.  Co.,  34  N.  Y.  427;  Atchison,  etc.,  R.  R.  Co.  r.  Shaft,  83 
Kan.  521. 
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or  leaves  what  is  inclosed  by  a  fence,  a  cattle-guard  must 
be  put  in  at  the  place  of  entry,  and  one  at  the  place  of 
leaving  the  fenced  land/'  The  dutj''  was  held  not  to  be 
limited  to  outside  fences  which  were  fenced  for  cultiva- 
tion ;(i)  but  also  to  apply  to  where  the  company  fenced  its 
right  of  way. (2)  If  the  road  is  constructed  across  unim- 
proved or  uninclosed  land,  and  such  land  afterwards  is 
improved  or  inclosed,  guards  must  then  be  put  in  at  the 
proper  places. (3)  Land  belonging  to  one  party  was  in- 
closed in  common  with  that  of  another  at  the  time  a  com- 
pany built  its  road  through  the  two  trails.  Afterwards  a  di- 
vision fence  between  the  two  was  built ;  and  it  was  held  that 
the  company  must  put  in  guards  on  the  line  where  the 
fence  was  erected. (4) 

§  108.  Must  be  Put  on  Line  of  Public  High- 
way • — Railway  companies  must  not  only  build  cattle- 
guards,  but  they  must  put  them  at  proper  places ;  and  if 
they  do  not  they  are  liable  if  damages  ensue  by  reason 
thereof.(5)  They  must  be  built  upon  the  margin  of  the 
highway ;  and  if  they  are  not,  and  an  animal  is  killed  be- 
tween such  margin  and  the  guards,  by  reason  of  the  un- 
fenced  condition  of  the  track,  the  company  is  liable. 
Thus  where  a  cow  was  killed  on  a  thirty-five  foot  space 
between  the  margin  of  the  highway  and  the  guards,  the 

(1)  Smith  V.  Chicago,  etc.,  R.  R.  Co.,  38  la.  518, 

(2)  Robinson  v.  Chicago,  etc.,  R.  B.  Co.  67  la.  192;  S.  C.  25  N.  W, 
Rep.  249;  Missouri,  etc.,  R.  W.  Co.  ».  Morrow,  32  Kan.  217;  S.  C.  4 
Pac.  Rep.  87. 

(3)  Heskett  v.  Wabash,  etc.,  R.  R.  Co.  61  la.  467;  S.  C.  16  N.  W 
Rep.  525,  In  the  United  States  Court  for  the  Western  District  of 
Tennessee  it  was  held  that  under  the  laws  of  that  state  the  company 
was  not  bound  to  put  in  guards;  W^rd  v,  Paducah,  etc.,  R.  R.  Co., 4 
Fed.  Reps.  862;  S.  C  11  Reps.  256. 

<4)  Donald  v.  St.  Louis,  etc.,  R.  W.  Co.,  44  la.  157. 

(5)  Ft.  Wayne,  etc.,  R.  R.  Co.  r.  Harbold,  99  Ind.  91 ;  Jefferson ville, 
etc.,  R.  R.  Co.  V.  Morgan,  38  Ind.  190. 
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company  was  held  liable  for  not  fencing  properly.(i)  If 
the  highway  is  a  statutory  one,  then  the  company  should 
fence  on  the  margin,  leaving  a  space  between  the  guards 

m 

(where  there  is  one  on  each  side  of  the  highway)  equal  to 
the  adlual  width  of  the  statutory  highway  as  laid  out ;  but 
if  the  road  is  not  a  statutory  one,  and  the  width  is  defined 
by  prescription  or  user,  then  the  guards  must  be  upon  the 
a(5lual  margin  as  defined  by  usage.(2)  Even  a  mistake 
as  to  the  width  of  the  road  will  not  excuse  the  company. 
Thus  where  a  company  placed  its  guards  two  rods  from 
the  centre  of  the  highway  on  the  theory  that  the  highway 
was  four  rods  wide,  when  in  fa6t  it  was  less,  it  was  held 
to  be  the  company's  duty  to  fence  the  space  thus  left  be- 
tween its  fence  and  the  road  fence  of  the  owner  of  the  ad- 
joining land,  built  on  the  true  boundary  line  of  the  high- 
way, and  it  was  liable  for  an  animal  killed  by  its  cars 
which  escaped  through  such  space  and  thence  went  upon 
track.  In  such  instances,  if  the  road  has  not  been  used 
to  its  full  width  for  thirty  years,  and  such  space  has 
been  occupied  by  the  adjoining  owner  with  fences  and  the 
like,  that  part  so  occupied  may  be  considered  no  part  of 
the  road,  and  to  require  fencing  by  the  company. (3)  Thus 
where  the  crossing  was  300  feet  wide  the  company  was 
held  liable  and  a  contrail  with  the  adjoining  owner  did 
not  protect  the  company.(4)  So  where  the  fence  was 
forty-three  feet  from  the  centre  of  the  road,  and  such  road 
only  sixty-six  feet  wide,  and  the  space  between  the  margin 
of  the  highway  and  the  cattle-guards  was  fifty-two  feet, 
the  company  was  held  liable  for  striking  a  cow  on  the  such 
space. (s)     So,  too,  where  the  space  was  seventy-five  feet 

(1)  White  V.  Utica,  etc.,  R.  R.  Co.,  16  Hun,  333. 

(2)  Ebret  v.  Kansas  City,  etc.,  R.  W.  Co.,  20  Mo.  App.  251. 

(3)  Coleman  v.  Flint,  etc.,  R.  R.  Co.,  64  Mich.  160;  S.  C.  31  N.  W. 
Rep.  47. 

(4)  Hamilton  v.  Missouri  Pacific  R.  W.  Co.,  87  Mo.  85. 

(5)  Indianapolis,  etc.,  R.  R.  Co.  9.  Bonnell,  42  Ind.  539. 
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wide,(i)  and  even  five  feet. (2)  Where  the  railroad  crosses 
the  highway  diagonally  the  guards  must  be  put  parallel  with 
the  highway  and  diagonal  to  the  railroad  if  by  that  means  the 
railroad  will  be  better  fenced. {3)  But  the  company  is  not 
required  to  involve  itself  in  the  construAion  of  guards  at 
an  expense  which  bears  no  reasonable  proportion  to  the 
fencing  required  by  the  statute.  When  it  has  constructed 
the  usual  cattle-guards  as  near  to  the  highway  as  can  be 
conveniently  done,  it  is  excused. (4)  Where  the  space  be- 
tween the  guards  on  either  side  of  the  highway  was  ninety- 
three  feet,  and  the  stock  when  first  seen  were  standing 
on  the  plank  crossing  between  such  guards,  and  were 
struck  not  over  fifty  feet  from  the  place  where  they  were 
when  first  seen,  and  there  was  no  positive  evidence  of  the 
exaft  location  of  the  highway,  or  how  wide  it  was,  it  was 
held  that  the  company  was  not  liable. (5) 

§  109.  Cattle  Guards  at  Farm  Crossings. — In 

Missouri  a  statute  required  railroad  companies  to  ere6\  and 
maintain  fences  on  the  sides  of  the  roads  where  they  pass 
through  inclosed  or  cultivated  fields,  with  openings  and 
gates  "  therein  to  be  hung,"  at  all  farm  crossings  of  the 
road  for  the  use  of  the  proprietor  or  owner  of  the  lands 
adjoining  such  railroad,  and  also  to  construA  and  maintain 
cattle-guards  where  fences  were  required,  sufiicient  to  pre- 
vent horses,  etc.,  from  getting  on  the  track.     It  was  con- 

(1)  Evansviile,  etc.,  R.  R.  Co.  v,  Barbee,  74  Ind.  169. 

(2)  White  V.  Utica,  etc.,  R.  R.  Co.,  16  Hun  333. 

(3)  Ft.  Wayne,  etc.,  R.  R.  Co.  v.  Herbold,  99  Ind.  91. 

(4)  Indianapolis,  etc.,  R.  R.  Co.  r.  Irish,  26  Ind.  268. 

(5)  Soward  v.  Chicago,  etc.,  R.  R.  Co., 30  la.  551.  Where  the  plaint- 
iff left  the  highway  to  walls  down  the  railroad,  and  fell  into  cattle- 
guards  near  the  margin  of  the  highway,  a  recovery  was  denied,  on 
the  ground  that  he  was  a  trespasser  on  the  traclc,  to  whom  the  com- 
pany owed  no  duty  to  put  in  proper  guards  at  the  proper  place. 
Thompson  v.  Grand  Trunk  R.  W.  Co.,  37  Q.  B.  (Can.)  40. 
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tended  that  this  statute  did  not  require  the  railroad  com- 
pany to  put  in  cattle-guards  at  private  crossings ;  and  with 
this  claim  the  opinion  of  the  Court  coincided,  it  being  said  : 
"  The  sedlion  is  somewhat  ambiguous  in  the  general  obli- 
gation imposed  to  construct  cattle-guards  *  where  fences 
are  required.'  Literally  construed,  the  road  would  have 
to  construA  a  cattle-guard  for  every  panel  of  fence,  but, 
considering  the  obje<5l  in  view,  there  is  no  difficulty  in 
giving  the  se<5lion  a  reasonable  construdiion,  one  which 
will  accomplish  that  obje6l.  The  duty  is  to  constru<iil 
cattle-guards  where  tences  are  required,  *  sufficient  to  pre- 
vent cattle  from  getting  on  the  railroad,'  At  public  road 
crossings,  cross-fences  and  cattle-guards  are  necessary 
for  that  purpose.  Where  the  road  passes  through  an  unin- 
closed  field  and  enters  upon  village  lots  where  the  rail- 
road cannot  fence,  cattle-guards  and  cross-fences  are 
necessary  to  prevent  cattle  from  getting  on  the  track 
where  it  passes  through  the  field.  But  at  a  private  farm 
crossing  where  the  company  is  bound  to  hang  gates  for 
the  convenience  of  the  land-owner  or  proprietor,  cattle- 
guards  are  unnecessary,  because  the  fence  keeps  the  cattle 
in  the  adjoining  inclosure  from  getting  on  the  track,  if  the 
gates  are  kept  closed.  So,  it  cattle-guards  and  cross- 
fences  were  made  at  such  farm  crossings,  cattle  could  not 
get  from  the  field  upon  the  track  of  the  road,  except  at  the 
crossing.  The  cattle-guards  and  cross-fences  would 
answer  the  same  purpose  there,  that  they  accomplish  at  a 
public  road  crossing."(i)  So  where  the  statute  required 
guards  at  "wagon  crossings,"  it  was  held  not  to  require(2) 

(1)  Dent  V.  St.  Louis,  etc.,  R.  W.  Co.,  83  Mo.  496;  foHowing  Fitter- 
ling  V,  Missouri  Pacific  R.  W.  Co.,  79  Mo.  504,  and  Broolcs  v.  New 
York  &  Erie,  R.  R  Co.,  13  Barb.  597,  and  distinguisliing  Corwin  t?. 
New  York  &  Erie  R.  R.  Co.,  H  Kern.  (N.  Y.)  44. 

(2)  Satlier  v.  Chicago,  etc.,  R.  W.  Co.,  41  N.  W.  Rep.  468.  "Road 
Crossings  "  same  construction.  Brace  v.  New  York  Central  R.  R.  Co. 
27  N.  Y.  269. 


§    no  CATTLE    GUARDS.  1 83 

them  at  private  crussings.(i  j  Such  is  the  general  rule. (2) 
But  this  is  limited  to  the  person  for  whose  benefit  it  is  put 
in  ;(3)  and  it  was  said  that  '^  It  is  an  open  question  whether 
a  railroad  company  can  relieve  itself  entirely  from  liability 
to  all  persons  for  killing  stock  at  a  stridtly  private  cross- 
ing by  putting  in  cattle-pits  and  other  kindred  appliances, 
either  instead  of,  or  in  addition  to,  gates  in  the  fences. 
By  a  private  crossing  in  this  connection  is  meant  a  cross- 
ing neither  required  nor  used  for  any  public  purpose. 
Cattle-pits,  nevertheless,  constitute  an  element  of  safety  at 
private  as  well  as  at  public  crossings. "(4)  In  an  Iowa 
case  it  was  said  that  a  failure  to  put  in  guards  at  such 
crossings  might  be  evidence  of  negligence. (5)  Statutes, 
however,  may  require  them  to  be  put  in.. (6) 

§  1 10.  Sufficiency  of  Cruards  or  Pits. — ^'Proper 
cattle-guards  are  such  as  will  prevent  cattle  from  passing 
along  the  right  of  way  of  the  railway  company  into  an 
improved  or  fenced  field,"  it  was  said,  where  the  statute 
required  guards  when  the  railroad  "ran  through  any  im- 

(1)  Sather  v.  Chicago,  etc.,  K.  K.  Co.,  41  N.  W.  Bep.  458.  <*Boad 
Crossing"  same  construction.  Brace  v.  New  York  Central  R.  K.  Co., 
27  N.  Y.  269. 

(2)  Cook  r.  Milwaukee,  etc.,  R.  R.  Co.,  36  Wis.  45;  Omaha,  etc.,  R. 
R.  Co.  V.  Severin.  46  K.  W.  Rep.  842;  Brooks  v.  New  York,  etc.,  R.  R. 
Co.,  13  Barb.  594;  Pennsylvania  Co.  r.  Spaulding,  112  Ind.47;  Hunt 
V.  Lake  Shore,  etc.,  R,  W.  Co.,  112  Ind.  69;  Wabash,  etc.,  R.  W.  Co.  v. 
Williamson,  104  Ind.  154;  (explaining  Grand  Rapids,  etc.,  R.  R. 
Co  V,  Jones,  81  Ind.  523. 

(3)  Bond  V.  Evansville,  etc.,  R.  R.  Co.,  100  Ind.  301. 

(4)  Wabash,  etc.,  R.  R.  Co.  v.  Williamson,  104  Ind.  154.  By  the  act  of 
1885  of  Indiana,  concerning  private  crossings,  a  company  is  not  lia- 
ble (unless  for  negligence^)  for  stock  not  belonging  to  an  adjoining 
owner,  killed  at  private  cros8ings,even  though  it  entered  at  a  private 
crossings,  through  an  open  gate.  Hunt  v.  Lake  Shore,  etc.,  R.  W. 
Co.,  112  Ind.  69;  previous  to  that  date  the  company  was  liable  for 
Buch  stock.    Pennsylvania  Co.  v.  Spaulding,  112  Ind.  47. 

(5)  Bartlett  v.  Dubuque,  etc  ,  R.  R.  Co.,  20  la.  188. 

(6)  Chapin  v.  Sullivan  R.  R.  Co.  30  K.  H.  564;  Trout  t*.  Virginia, 
ete.,  R.  R.  Co.,  23  Gratt.  619,  642. 
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proved  or  fenced  land."(i)  If  the  guards  are  insufficient 
the  company  is  liable ;  and  it  is  not  error  to  so  instruct  the 
jury  ;(2)  although  a  total  failure  to  build  them  imposes  no 
greater  liability  than  a  failure  to  build  a  fence. (3)  It  was 
held  that  other  cattle-guards  on  the  same  line  in  another 
township  could  not  be  delineated  in  evidence  to  determine 
the  sufficiency  of  the  one  in  question. (4)  Evidence  as  to 
the  sufficiency  of  the  guards  near  by  the  place  of  accident 
may  be  given  in  evidence,  where  it  is  claimed  that  the 
accident  happened  by  reason  of  defe6livecattle-guards.(5) 

• 

A  model  of  such  guards  may  be  shown  to  the  jury,  and 
evidence  given  to  show  the  depth  under  the  timbers, 
and  the  manner  in  which  such  timbers  are  placed.  If 
there  is  evidence  of  the  manner  in  which  other  guards  are 
constru6led  the  jury  may  consider  it  in  connexion  with  the 
other  evidence  in  the  case  relating  to  the  charafter  or  in- 
sufficiency of  the  guards  in  question. (6)  But  it  is  not 
error  to  refuse  to  instruft  the  jury  that  the  company  is  not 
liable  if  the  guards  are  such  as  *'are  ordinarily  in  use 
in  this  country,"  if  there  is  no  evidence  what  kind  is 
*'  ordinarily  in  use.  "(7)  The  company  is  bound  to  put  in 
guards  that  wjll  turn  ordinary  stock ;  and  if  it  does,  and 
stock  leap  over  them,  the  company  is  not  liable. (8) 


(1)  Missouri  Pacific  R.  W.  Co.  v.  Morrow,  32  Kas.  217;  S.  C.  4  Pao. 
Kep.  87;  Missouri  Pacific  R.  W.  Co.  v.  MaDsoo,31  Kao.  337. 

(2)  Whitewater  R.  R.  Co.  v.  Bridgett,  94  Tnd.  216. 

(3)  Peoria,  etc.,  R  W.  Co.  v.  Schiller,  12  Bradw.  443. 

(4)  Pennsylvania  R.  R.  Co.  v.  Japes,  11  Cent.  Rep.  (Pa.)  166;  S.  0. 
20  W.  C.  N.  570;  12  Atl.  Rep.  74. 

(5)  Id. 

(6)  Timins  v,  Chicago,  etc.,  R.  W.  Co.,  72  la.  94;  S.  C.  33  N.  W. 
Rep.  379;  Mundhenk  v.  Central  Iowa  R.  R.  Co.,  57  la.  718. 

<7)  St.  Louis,  etc.  R.  W.  Co.  r.  Edwards,  26  Kan.  72;  Chicago,  etc^ 
R.  R.  Co.  V.  Bryant,  29  111.  App.  17. 

(8)  Chicago,  etc.,  R.  R.  Co.  0.  Farrelly,  3  Bradw.  60. 
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§  III.  Snow — IVon-Repair. — The  company  must 
constnuSl  such  guards  as  will  be  sufficient  in  ordinary  win- 
ter  weather;  it  must  use  reasonable  diligence  to  make 
its  guards  answer  the  purpose  for  which  they  were  con- 
strudted ;  and  if  it  fail  in  so  doing,  it  is  liable  if  injury 
result  from  such  failure.(i)  They  must  use  ordinary 
care  to  keep  snow  and  ice  out  of  the  guards,  so  that 
they  remain  impassable  for  stock.(2)  If  an  ordinary  show 
fall  renders  them  insufficient,  the  company  will  be  lia- 
ble.(3)  But  where  an  unusually  heavy  snow  fell  making 
a  general  blockade  of  the  railroad,  forty-eight  hours  de- 
lay in  clearing  the  track  was  held  not  to  show  such  negli- 
gence as  rendered  the  company  liable. (4)  But  where 
snow  rendered  cattle-guards  insufficient;  and,  while  so 
the  plaintifTs  cow  escaped  from  his  yard  into  the  high- 
way, and  thence  over  these  guards  onto  the  track,  it  was 
held  that  he  could  not  recover,  because  of  the  negligence 
of  the  company  to  remove  the  snow  from  the  guards  ;  for 
his  negligence  (the  cow  being  tricky)  contributed  t6  the 
injury,  the  cow  being  unlawfully  at  large.(5) 

§  112.  Eipert  Testimonsr. — Evidence  of  an  expert 
is  not  admissible  as  to  the  sufficiency  of  cattle-guards  to 
complete  the  inclosure  and  to  prevent  domestic  animals 

(1)  Indiana,  etc.,  R.  W.  Co.  r.  Drum,  21  111.  App.  331 ;  Wait  v.  Benn- 
iDgton,  etc.,  R.  R.  Co.,  61  Vt.  268. 

(2)  Wait  r.  Bennington,  etc.,  R.  R.  Co.,  61  Vt.  268;  S.  C.  17  Atl. 
Rep.  284;  Grablman  v.  R.  W.  Co.,  78  la.  564. 

<3)  Dunnigan  v.  Chicago,  etc.,  R.  R.  Co.,  18  Wis.  28;  Giger  v.  Chi- 
cago, etc.,  R.  W.  Co.,  80  la.  492. 

(4)  Chicago,  etc.,  R.  R.  Co.  v  Kennedy,  22  111.  App.  308;  Robinson  v. 
Chicago,  etc.,  R.  W.  Co ,  79  la.  495;  Stacey  v.  Winona,  etc.,  R.  R.  Co., 
42  Minn.  158;  Blais  v.  Minneapolis,  etc.,  R.  W.  Co.,  34  Minn.  57. 

(6)  Hance  v.  Cayuga,  etc.,  R.  R.  Co.,  26  N.  Y.  428. 
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from  crossing  it.(i)  The  jurors  must  draw  their  conclu- 
sions from  the  fadls  proved. ( 2 )  Nor  may  one  of  even  eight 
years  experience  in  putting  in  such  guards  testify  that  stock 
get  breachy  with  reference  to  them  the  same  as  to  fences, 
unless,  at  least,  it  is  shown  that  he  is  acquainted  with  the 
nature  of  stock  becoming  breachy. (3)  The  witness  can 
not  be  allowed  to  state  conclusions  for  the  jury. (4) 

(1)  St.  Louis,  etc.,  R.  W.  Co.  9.  Ritz,33  Kan.  404;  Swartout  t^.  B. 
R.  Co ,  7  Hun,  571. 

(2)  Id.    Pennsylvania  Co.  9.  Mitchell,  124  Ind.  473. 

(3)  St.  Louis,  etc.,  R.  W.  Co.  v,  Edwards,  26  Kan.  72. 

(A)  Lemon  v.  Chicago,  etc.,  R.  W.  Co.,  59  Mich.  618;  S.  C.  26  N.  W. 
Rep.  791. 
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§  113.  must  Build  Fences  an  Soon  as  Entry  is 

Jlladeon  Land. — In  a  Missouri  case,  in  speaking  of  the 
duty  to  fence  and  when  it  attached,  it  was  said;  "As 
soon  as  the  railroad  removes  the  fence  extending  across 
its  right  of  way,  which  it  has  lawful  authority  to  remove 
in  the  construction  of  its  road,  the  fields  are  thrown  open 
to  the  incursions  of  stock.  The  necessity  of  a  fence  at 
that  time  is  as  urgent  as  we  have  seen  it  to  be  under  the 
other  provision  when  the  road  begins  to  operate  its  trains. 
The  liability  to  damage  and  the  necessity  forthe  fence  are 
created  by  the  a6t  of  the  company,  and  the  statute  would 
fall  short  of  its  admitted  purpose,  if  it  failed  to  impose  the 
duty  to  fence  as  soon  as  this  liability  to  injury  was  caused 
by  the  company.  There  is  nothing  in  the  language  of  the 
statute  to  indicate  that  the  Legislature  intended  to  post- 
pone this  duty  till  the  company  had  commenced  to  operate 
trains  for  any  purpose  at  all.  The  clause  providing  that 
the  land-owner  may  build  the  fence  at  the  expense  of  the 
company  if  it  negledts  for  three  months  after  the  comple- 
tion of  the  road  to  build  the  fence,  does  not  purport  to 
relieve  the  road  from  responsibility  for  damages  in  the 
meantime.  On  the  contrary,  it  is  especially  recited  that 
*  until  such  fences,  etc.,  are  made,  etc.,  such  corporation 
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shall  be  liable  in  double  the  amount  of  all  damages,'  re- 
sulting from  a  want  of  fences.  ******** 
*  *  Of  course,  as  a  matter  of  law,  no  court  would  un- 
dertake to  indicate  the  exa<5t  time  at  which  the  statutory 
liability  for  double  damages  would  attach  in  respeft  to  any 
particular  portion  of  the  road.  The  hiw  does  not  require 
impossible  or  impracticable  things  under  the  statute.  And 
the  time  for  the  liability  to  attach  must  necessarily  vary 
according  to  the  circumstances  surrounding  such  case. 
When  the  fence  crossing  the  highway  is  taken  down  at  a 
given  point,  the  materials  to  fence  the  adjoining  fields 
may  be  at  hand,  or  easily  accessible,  and  as  the  necessity 
for  the  fence  is  apparent,  the  obligation  of  the  statute 
ought  to  attach  in  its  fullest  force  after  a  reasonable  time  has 
elapsed  for  building  the  fence.  Again,  there  may  be  cases 
possibly  in  which  it  would  be  impossible  or  impracticable 
for  the  company  to  procure  and  transport  material  for 
building  fences,  before  the  track  was  ironed  and  equipped 
with  rolling  stock  sufficient  to  carry  the  material  to  the 
point  where  it  was  wanted.  In  such  cases  the  liability  of 
the  statute  would  not  follow  so  close  on  the  heels  of  the 
necessity  as  in  the  former  case,  but  ought,  as  in  that  case, 
to  attach,  after  the  lapse  of  a  reasonable  time  for  doing  the 
thing  required  by  the  statute  to  be  done.  The  obvious  and 
rational  rule  of  law  governing  both  provisions  of  the  stat- 
ute is,  that  after  the  company,  in  the  construdtion  of  its 
track,  has  given  rise  to  the  want  of  a  fence,  the  liability  of 
the  statute  for  failure  to  build  one  will  attach  after  a  suffi- 
cient and  reasonable  length  of  time,  according  to  the  cir- 
cumstances of  each  case,  has  elapsed  to  build  one. 
Whether  under  the  circumstances  of  any  particular  case, 
the  company  could  have  practically  made  the  fence  at  the 
time  of  the  damages,  is  a  question  fc»r  the  jury  todecide. 
There  is  nothing  new  in  this  rule.  It  has  been  already 
adopted  in  this  as  well  as  in  other  states,  and  applied 
to  the  liability  of  railroads  under  the  same  or  similar  sta* 
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tutes  ;  which  required  the  companies  to  maintaiD  roads  as 
well  as  to  build  fences,  "(i) 

§  114.  Liability  During  Coiistruetion. — Where 
it  was  claimed  that  the  company  was  not  liable  for  stock 
killed  until  the  road  was  in  pra(Stical  operation,  the  con- 
tention was  denied,  and  it  was  said  :  ''This  view  is  based 
upon  the  idea  that  the  public  security  was  the  paramount 
consideration,  influencing  the  Legislature  in  making  the 
law.  But  the  statute  having  imposed  this  as  a  general 
duty,  it  was  obligatory  upon  the  company,  as  soon  as  they 
took  possession  of  the  road,  and  entered-  along  its  line  for 
the  purpose  of  constructing  it.  It  is  construing  the  statute 
too  narrowly,  to  hold  that  the  duty  and  liability  of  the 
company  only  commenced  with  the  operating  of  the  road, 
or  that  private  rights  and  interests  were  not  v;ithin  the 
consideration  of  the  Legislature  in  enadling  it.*  The  road 
became  the  property  of  the  company  from  the  time  of  the 
condemnation  of  the  land,  and  the  payment  of  the  dam- 
ages assessed  therefor ;  or  from  that  of  the  acquisition  of 
title  by  them  by  purchase ;  and  they  had  thereafter  a  right 
to  enter  upon  it  for  its  construction.  But,  if  in  so  enter- 
ing, they  threw  down  the  fences  of  an  inclosure,  it  be- 
came their  duty  to  ereft  side  fences  for  the  security  and 
protection  of  the  adjoining  proprietor  through  whose  land 
the  road  ran,  or  to  take  other  precautionary  steps  to  secure 
him  from  loss  or  injury.  l*hey  have  no  right  to  insist  that 
during  the  time  occupied  in  the  construction  of  the  road, 
and  until  it  is  operated,  the  adjacent  owner,  whose  fences 
have  been  prostrated,  is  bound  to  ereCt  and  maintain  tem- 
porary fences  along  its  line,  or  to  set  a  guard,  or  employ 

(1)  Silver  v,  Kansas  City,  etc.,  R.  R.  Co.  78  Mo.  528.  Disavowing 
langaage  to  the  effect  that  the  company  was  not  bound  to  fence  until 
it  was  ready  to  carry  freight  or  passengers,  in  Comings  v.  Hannibal, 
etc.,  R.  R.  Co.,  48  Mo.  512;  Holden  v.  Rutland,  etc.,  R.  R.  Co.,  30  Vt. 
297 ;  see  Clark  v.  Vermont,  etc.,  R.  R.  Co.,  28  Vt.  103. 


190  FENCES.  §    115 

any  other  means  to  prevent  loss  or  injury  to  his  property, 
or  else  to  be  deprived  of  the  use  of  his  lands  thrown  open 
by  them.  He  is  entitled  to  their  use  for  the  purpose  of 
cultivation,  or  depasturing,  at  all  times,  up  to  the  lire  of 
the  road.  This  right  was  not  embraced  in  the  condemna- 
tion of  his  lands,  and  the  assessment  of  damages,  if  the 
land  was  condemned  ;  nor  necessarily  in  its  sale,  if  pro- 
cured without  condemnation  ;  and  when  thev  entered  his 
inclosure  the  company  were  bound  to  respeft  it.  Thev 
would  not  presume,  nor  had  they  a  right  to  require,  that 
he  would  abandon  the  use  of  his  lands  thrown  open,  or  to  in- 
sist that  he  should  use  them  at  his  own  risk."(i)  So 
where  a  statute  required  a  company  to  fence  as  soon  as  its 
road  was  "open  for  use,"  it  was  held  to  mean  as  soon  as 
it  ran  construdlion  trains,  even  though  they  were  under 
the  control  of  the  contra6tor.(2) 

§  115.  Operating  Road,  l¥hat  is — must  Fence 
before  Road  Completed. — The  statute  of  Iowa  pro- 
vides that  a  railroad  company  must  fence  its  right  of  way 
or  be  liable  for  all  damages  to  stock  "  injured  or  killed  by 
reason  of  the  want  of  such  fence  *  *  unless  the  same 
was  occasioned  bv  the  wilful  a6l  of  the  owner  or  his 
agent."  *  *  An  owner  of  stock  sued  a  railroad  corpor- 
ation for  injury  to  his  stock  occasioned  by  neglei5t  to  fence 
its  track.  The  road  was  in  process  of  construcSlion,  and 
the  injury  was  inflifted  by  a  construction  train.  At  the 
place  of  injury  the  track  was  laid  Monday  and  the  injury 
occurred  Saturday.  The  road  claimed  that  it  had  a  reason- 
able time  in  which  to  build  the  fence,  and  that  such  a  time 
had  not  elapsed  between  the  time  of  laying  the  track  and 
the  time  of  the  injury  ;  but  this  was  denied  by  the  Court, 
it  saying :     "The  primary  objeft  of  this  statute  is  to  reim- 

(1)  Gardner  V.  Smith,  7  Mich.  410;  Silver  v.  Kansas  City,  etc.,  R. 
R.  Co.,  78  Mo.  528.. 

(2)  Rockford,  etc.,  R.  R.  Co.  v.  Heflin,  65  111.  366. 
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burse  the  owner  of  live-stock  killed  or  injured  by  the 
operation  of  a  railroad.  It  does  not  require  the  railroad 
company  to  fence  its  road,  but  leaves  it  optional  to  do  so, 
or  to  be  absolutely  liable  under  the  conditions  named,  for 
all  damages  for  live-stock  injured  or  killed  by  the  op- 
eration of  the  road.  The  moving  of  trains  'over  a  rail- 
road for  whatever  purpose,  is  operating  a  railroad  within 
the  meaning  of  the  statute.  It  seems  to  us  that  it  is  wholly 
immaterial  whether  the  train  is  used  for  carrying  construc- 
tion material  for  the  further  extension  of  the  road  or  in 
carrying  passengers  or  freight  for  hire.  Live-stock  are 
exposed  to  the  danger  contemplated  by  the  statute  just  the 
same  in  one  case  as  in  the  other.  The  argument  that  a 
reasonable  time  must  be  given  to  the  company  after  laying 
down  the  track  to  fence  the  line  is  based  upon  the  incon- 
venience of  fencing,  until  the  whole  line  of  road  is  com- 
pleted. We  do  not  think  the  question  of  convenience 
should  be  considered.  It  is  a  question  for  the  company  to 
determine  whether  it  shall  construct  the  fences  when  it 
commences  to  run  trains  over  the  road,  or  to  take  the  risk 
of  liability  for  killing  or  injuring  stock  until  such  time  as 
it  shall  be  convenient  to  fence;  and  it  may  well  be  said 
that  it  is  no  more  inconvenient  to  transport  the  fencing 
material  than  it  is  to  ship  the  iron,  rails,  ties  and  other 
material  necessary  for  laying  the  track,  "(i)  Where  no 
time  was  specified  within  which  a  company  should  fence,  it 
was  held  that  it  was  required  "  lo  have  its  fences  built  at 
least  as  soon  as  it  commenced  using  its  road  ;"  and  if  it 
commenced  using  a  part  of  its  road  before  completing  the 
whole,  it  must  fence  the  part  used.(2)  A  deed  conveying 
the  right  of  way  required  the  company  to  **  make  a  good 
fence  along  "  its  "  roadway,  on  said   premises,  within  a 

(1)  Glandont?.  Chicago.  M.  &  St.  P.  R.  W.  Co.,  68  Iowa,  467  (1886)  S. 
C.  27  N.  W.  Rep.;  457;  Bradley  v.  Great  Western  R.  W.  Co.,  11  Q.  B. 
(Can.)  220. 

(2)  Baltimore,  etc.,  R.  R.  Co.  v.  McClellan,  69  Ind.  440. 
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reasonable  time  after  the  completion  of"  the  railroad; 
this  was  held  to  refer  not  to  the  whole  line,  but  simply  to 
that  part  across  such  granted  land,  and  required  it  to  build 
fences  as  soon  as  the  company  commenced  to  run  its  trains 
across  it.(i) 

§  116.  HThen  Time  in  Specified. — Many  statutes 
give  the  company  a  specified  time  to  build  fences  after  the 
road  is  construfted  or  in  operation.  Six  months  is  a  very 
usual  period ;  and  when  such  is  the  case  the  pleadings 
must  contain  an  allegation  that  the  road  has  been  com- 
pleted or  been  in  operation  the  designated  period  of  time ; 
and  the  plaintiff  must  prove  the  allegation. (2)  If  the 
road  is  sold  by  the  old  company  the  new  company  cannot 
insist  on  six  months  from  the  time  it  bought  the  road. (3) 
Where  the  statute  requires  the  company  to  fence  within 
six  months  after  it  has  taken  the  land  for  its  right  of  way, 
it  must  build  the  fences  even  though  its  road  is  incomplete, 
or  even  not  commenced. (4)  Where  the  allegation  was 
that  the  road  had  been  completed  * 'for  a  long  time,  to-wit, 
for  the  space  of  one  year  next,  before  the  commencement 
of"  the  aftion,  it  was  held  not  to  amount  to  an  averment  that 
the  road  had  been  completed  six  months,  the  allegation 
not  amounting  "to  an  allegation  of  any  space  of  time.  "(5) 

(1)  Id. 

(2)  Galena,  etc.,  R.  R.  Co.  v.  Summer,  24  11].  632;  Otiio,  etc.,  R.  R. 
Oo.v.Meisenbeimer,27Ill.  30;  Ohio,  etc.,  R.  R.  Co.  r.  Jones,  27  111.  41; 
Toledo,  etc.,  R.  W.  Co.  v.  Crane,  6«  III.  365;  Rockford,  etc.,  R.  R.  Co. 
V.  Spillers,  67  111.  167;  Rockford,  etc.,  R.  R.  Co.  v.  Connell,  67  111.  216; 
Wabash,  etc.,  R.  W.  Co.  v.  Neikirk,  13  Bradw.  387;  Wabash,  etc.,  R. 
W.  Co.  V.  Purviance,  16  Bradw.  112 ;  Oilman,  etc.,  R.  R.  Co.  v.  Spen- 
cer, 76  111.  192. 

(3)  Toledo,  etc.,  R.  W.  Co.  v.  Arnold,  51  111.  241. 

(4)  Brown  v.  Grand  Trunk  R.  W.  Co.,  24  Q.  B.  (Can.)  360. 

(5)  Elliott  v.  Buffalo,  etc.,  R.  W.  Co.,  16  Q.  B.  (Can.)  289;  Ferguson 
V.  Buffalo,  etc.,  R.  W.  Co.,  16  Q.  B.  (Can.)  296.  The  Canadian  statute 
required  a  fence  within  the  six  months  to  be  built  upon  request  made 
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by  the  adjoining  land-owner;  and  in  such  a  case  a  ''request  must  be 
alleged  and  proved.  Id.  Lake  Erie,  etc.,  K.  K.  Co.  v.  Lannert,  27  N. 
£.  Rep.  324.  The  three  months  limit  does  not  apply  to  section  809  of 
the  Missouri  statute.  Blewett  v,  Wyandotte,  etc.,  R.  W.  Co.,  72  Mo. 
583. 


CHAPTER  XL 
What  Statutes  Require  the  Building  of  Fences. 

Section  117  Mandatory  Terms. 

118  What  Statutes  Require  Fencing  to  be  Boilt. 

119  Statutory  Kemedy  not  Exclusive. 

120  Statute  Imposing  no  penalty. 

§  117.  mandatory  Terms.— Many  statutes  in  so 
many  words  require  a  company  to  put  up  fences ;  and 
where  such  is  the  case  there  is  little  or  no  room  for  con- 
struction. Other  statutes  impose  a  liability,  regardless  of 
the  question  of  negligence,  for  killing  stock,  but  permit  an 
escape  if  the  road  has  been  securely  fenced.  Many  of 
these  statutes  have  been  elsewhere  alluded  to ;  and  it  is 
not  necessary  to  again  cite  them.(i) 

§  1 18.  HThat  Statutes  Require  Fencings  to  be 

Built. — Statutes  on  the  subjed:^  under  discussion  do  not 
always  require,  in  dire6t  terms,  that  fences  be  built.  It  is 
at  times  only  to  be  inferred.  In  New  Hampshire  an  owner 
of  land  brought  an  action  on  the  case  against  the  railroad 
company  whose  right  of  way  touched  his  land  for  loss  of 
pasturage  by  reason  of  it  not  fencing  its  right  of  way,  and 
for  time  spent  in  recovering  his  cattle  that  had  strayed  by 
reason  of  the  lack  of  a  fence.  A  statute  of  the  state  provided 
that  '*If  any  railroad  corporation  shall  neglefttokeep  a  suf- 
ficient and  lawful  fence  on  each  side  of  their  road,  any  per- 
son against  whose  land  the  fence  is  insufficient,  may  notify 
the  agent  of  such  corporation  thereof,  and  if  such  fence 
shall  not  be  made  sufficient  within  twenty  days  after  such 

(1)  Jeffersonville,  etc.,  R.  R.  Co.  v.  Dunlap,  112  Ind.  93. 
194 
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notice,  the  owner  may  make  or  repair  such  fence,  and  may 
thereupon  recover  of  such  corporation  in  an  a6tion  of 
assumpsit,  double  the  amount  necessarily  expended  in 
making  or  repairing  the  same,  as  aforesaid;  provided, 
however,  that  the  foregoing  provisions  of  this  section  shall 
not  apply  to  any  case  where  such  corporation  shall  have 
settled  with  and  paid  the  owner  of  such  land  for  building 
and  maintaining  such  fence."  The  law  in  regard  to  parti- 
tion fences  not  applying,  it  was  contended  that  the  com- 
pany was  not  liable  ;  but  this  contention  was  not  sustained 

by  the  Court  in  a  well  reasoned  opinion.  After  stating 
that  the  interest  of  both  required  that  the  road  generally 
should  be  fenced  ;  that  the  safety  of  the  travelling  commu- 
nity demanded  that  such  roads  should  be  effedlually 
guarded  against  the  hazards  arising  from  animals  passing 
on  the  track ;  that  it  would  hardly  be  supposed,  in  view  of 
the  above  fafts,  that  the  Legislature  could  intend  to  leave 
in  any  doubt,  upon  whom  the  duty  rested  of  maintaining 
such  fences ;  that  in  construing  the  statutory  provisions, 
regard  must  be  had  to  the  common  law.  evils  to  be 
remedied  and  mischiefs  to  be  guarded  against,  and  the 
previous  ena(5tments  on  the  subje<5l ;  and  after  reviewing, 
shortly,  the  previous  enactments,  and  setting  out  the  sta- 
tute above  quoted,  and  alluding  to  the  claim  of  the  com- 
pany, and  the  repeal  of  a  former  statute,  making  it  the 
express  duty  of  every  railroad  to  ere(ft  and  maintain  on 
both  sides  of  its  track  '*  a  proper  and  sufficient  fence,"  that 
this  worked  a  release  of  any  requirement  to  fence,  except 
that  of  paying  double  the  amount  expended  by  the  land- 
owner in  building  or  repairing  the  fence,  after  due  notice  to 
the  corporation,  the  Court  said:  "Upon  this  view,  the 
responsibility  for  damages  arising  from  neglecft  to  build  and 
keep  up  the  fence,  whether  to  the  land-owner,  corporation 
or  to  third  persons,  would  be  shifted  from  the  corporation, 
who  are  chiefly  interested  in  the  railroad,  and  who  are,  by 
their  charter,  impliedly  relieved  from  the  risk  consequent 
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upon  very  rapid  travelling,  upon  the  land-owner,  who 
would  thus  be  made  to  bear,  without  compensation,  one  of 
the  most  serious  risks  of  railroad  travelling.  There  is  a  very 
strong  presumption  that  the  Legislature  could  not  have 
contemplated  such  consequences,  nor  intended  to  make 
such  a  change  of  the  law."  The  Court  then  proceeds  to 
say  that  they  have  carefully  considered  the  statutory  pro- 
vision'*  with  a  view  to  trace  the  principle  on  which  the 
Legislature  designed  to  settle  the  rights  of  the  corporation 
and  of  the  land-owners  on  the  subje<5l;"  and  as  a  result 
of  the  examination,  they  are  of  the  undoubted  opinion  that 
the  Legislature  never  intended  to  remove  the  burden  by  the 
enactment  of  the  statutes  set  out  above  at  length ;  but 
intended  to  exonerate  the  land-owner  from  any  liability  to 
maintain  such  fences,  and  to  provide  him  a  stringent  rem- 
edy to  enforce  the  performance  of  their  duty  by  the  rail- 
road companies,  the  Court  said  :  **  We  think  this  conclu- 
sion is  apparent  upon  the  language  of  the  aiSl :  *  If  any 
railroad  corporation  shall  negle<5l  to  keep  a  sufficient 
fence,'  etc.  With  what  propriety  can  the  corporation  be 
said  to  neglect  to  do  what  is  no  part  their  duty,  by  contra(5t 
or  by  law.  The  idea  of  negledl  is  based  entirely  upon  the 
existence  of  a  duty  or  obligation,  and  this  expression,  we 
think,  most  strongly  implies,  that  it  was  designed  to  be  the 
duty  of  the  corporation  to  maintain  such  fences,  especially 
when  it  is  followed  by  a  provision,  that  if,  upon  being 
notified,  the  negleft  is  continued  for  twenty  days,  the  cor- 
poration shall  be  liable  to  pay  double  the  cost  of  building 
it.  The  duty  necessarily  results  from  a  penalty  being  im- 
posed upon  its  negledl.  The  same  conclusion  arises  from  the 
proviso,  which  exonerates  the  corporation  from  the  provis- 
ions of  the  se6lion  *  in  any  case  where  the  corporation 
shall  have  settled  with  and  paid  the  owner  of  such  land, 
for  building  and  maintaining  such  fence.*  We  are  wholly 
unable  to  imagine,  upon  what  view  this  clause  could  be 
introduced,  unless  it  was,  that  the  duty  of  maintaining  the 
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fence  rested,  of  course,  on  the  railroad,  unless  the  owner 
was  settled  with  and  paid  for  building  it.  The  same  results 
seems  to  us  naturally  to  follow  from  the  succeeding  seAion, 
which  provides,  that  'if  any  person,  having  been  settled 
with  and  paid  for  keeping  any  such  fence  in  repair,  shall 
neglecSl  to  do  so,  such  railroad  corporation  may  make  such 
repairs,  and  recover  the  necessary  expenses  thereof,  of 
the  person  liable.'  If  the  Legislature  designed  to  leave 
the  land-owner  under  the  general  liability  to  fence  against 
the  road,  with  a  limited  recourse  to  the  corporation  only 
in  certain  events,  it  is  inconceivable,  that  when  making 
this  provision,  it  should  not  have  been  extended  to  every 
neglevSt  to  repair  the  fence,  by  which  the  interests  of  the 
railroad  company  might  be  prejudiced,  whether  the  party 
had  been  settled  with  and  paid,  or  not.  It  seems  evident 
from  this  secSlion,  that  the  Legislature  contemplated  the 
duty  of  enacting  and  maintaining  such  fences,  as  resting 
exclusively  on  the  corporation,  in  all  cases,  except  where 
the  land-owner  has  been  paid  for  assuming  it.  There  is 
manifestly  no  third  case  contemplated,  in  which  the  duty 
rests  upon  no  one.  There  are  clearly  many  cases  suppos- 
able  where  the  land-owner  has  no  interest  to  compel  the 
the  corporation  to  fence,  and  where  they  have  no  interests 
to  pay  him  for  fencing ;  where  the  public  safety  requires 
that  the  road  should  be  fenced,  and  where  no  supposition 
can  be  admitted  that  the  Legislature  did  not  intend  to  pro- 
vide against  this  source  of  danger.  The  same  view  is  con- 
firmed by  the  consideration  of  the  interest  which  railroads 
have  in  the  ground  over  which  their  railroad  is  laid.  Bv 
the  charter  as  well  as  by  the  general  railroad  law,  it  is 
evidently  supposed,  they  are  to  acquire  a  right  of  way 
only.  They  can  obtain  no  other,  or  higher  interest,  except 
by  voluntary  conveyance.  Now  it  is  evident  that  no  right 
to  ereft  or  maintain  fences  results  from  a  mere  right  of 
way,  and  if  a  raiiroad  corporation  can  neglect  to  ere<ft 
fences,  it  can  only  be  where  they  have  a  right  to  eredt 
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them.  Such  a  right  necessarily  results  from  the  dut}- 
imposed  on  them  by  law,  if  that  is  the  true  construAion 
of  the  statute ;  but  if  it  were  otherwise,  it  would  seem  to 
be  clear  that  they  are  subje6led  to  a  penalty  for  not  doing 
an  a(St ;  the  performance  of  which  would  be  a  trespass. "(i) 


§  119.  Statutory  Remedy  not   ExclusiTe. — In 

the  case  quoted  from  above,  it  was  further  said  ;  "It  has 
been  suggested  that  where  a  new  right  is  given  by  a  stat- 
ute, or  a  new  duty  imposed,  and  by  the  same  statute  a 
remedy  is  provided  for  any  violation  of  such  right,  or 
negle<!:t  of  such  duty,  the  party  whose  rights  are  afledled, 
is  confined  to  the  statute  remedy.  Admitting  the  general 
principle,  we  think  it  has  no  application  to  this  case.  If, 
in  cases  of  that  class,  the  remedy  is,  in  its  nature,  co-ex- 
tensive with  the  injury,  to  which  the  party  is  exposed,  the 
rule  as  stated  would  not  be  unreasonable.  But  it  is  ap- 
parent here,  that  the  remedy  provided  is  not  general,  but 
limited  to  a  single  obie6t,  that  of  obtaining  compensation 
for  building  the  fence  after  notice.  It  is  in  the  nature  of 
a  provision  to  enable  a  party  to  anticipate  and  prevent  the 
mischiefs  that  might  result  from  negle6l  to  build  a  fence  : 
but  it  contains  no  provisions  whatever  for  any  adjustment 
of  the  damages  which  may  have  already  resulted  from  neg- 
lect of  dut}^.  So  far  as  there  is  a  statute  remedy  provided 
it  may  not  be  unreasonable  to  confine  a  party  to  it.  But  it 
can  surely  be  no  answer  to  an  adlion  for  an  injury  to  a 
man's  cattle,  when,  through  the  negledl  of  the  railroad  to 
fence,  they  have  escaped  upon  the  track  and  have  been 
injured,  that  the  statute  has  provided  a  diflTerent  remedy 
for  neglecft  to  build  the  fence.  The  statute  remedy  applies 
to  no  case,  where  twenty  days  notice  has  not  been  given 
to  build  the  fence.     The  railroad  company  may  do  so,  and 

(1)  Dean  v.  Sullivan  R.  R.  Co.,  2  PosL  316;  see  Sullivan  r.  Oregon, 
etCjCo.,  19  0re.  319. 
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thus  expose  a  man's  fields  to  injury,  or  his  cattle  to  escape 
and  be  lost.  The  owner,  by  the  statute,  may  give  twenty 
days  notice  to  the  agent  of  the  company  to  rebuild  the 
fence ;  if  they  do  not,  he  may  build  it  for  them  at  their 
expense.  Is  there  no  remedy  for  ihe  damages  and  loss 
the  land  owner  may  sustain  during  th(»se  twenty  days? 
Certainly,  the  Legislature  have  been  very  unfortunate  in 
their  ena6tments,  if  this  is  the  true  result.  The  duties  of 
the  owners  of  adjoining  lands  as  to  fences,  depend  upon 
the  statutes  ;  and  in  case  of  neglect  by  one  owner  to  build 
his  fence  after  notice,  the  other  may  build  the  fence  and 
recover,  as  in  this  case,  double  the  expense  of  building. 
But  it  has  never  been  supposed  that  this  remedy,  designed 
to  effeft  the  single  objedl  of  having  the  fence  built,  barred 
or  cut  off  in  any  way,  or  to  any  extent,  any  of  the  com- 
mon law  remedies  for  injuries  resulting  from  the  negledl  of 
the  owner  to  build  the  fence,  as  required  by  the  statute. '*(i) 

§  120.  Statute  Imposing  no  Penalty. — The  ques- 
tion has  arisen,  whether  a  railroad  is  liable  for  the  killing 
of  stock,  where  it  has  not  been  negligent,  when  the  statute 
does  not  direftly  declare  it  to  be,  but  simply  imposes  an 
obligation  to  fence.  The  New  York  statute  expressly  im- 
poses the  liability  for  a  failure  to  fence. (2)  And  the  de- 
cision just  cited  is  careful  to  allude  to  that  provision  of  the 
statute.  But  in  Wisconsin  a  special  charter  of  a  road  im- 
posed the  duty  to  fence,  and  attached  no  penalty  for  a 
failure  to  do  so.  It  was  contended  that  the  company  was 
not  liable,  unless  for  negligence  in  the  management  of  its 
locomotives  or  cars ;  but  this  construttion  was  denied. 
The  Court  distinguishes  or  construes  the  New  York  case 
just  cited  to  hold  that  the  company  would  be  liable  without 
an  express  declaration  in  the  statute  to  that  effeft.     *'Our 

(1)  Dean  r.  Sullivan  R.  R.  Co.,  2  Fost.  316, 

(2)  Corwin  v.  New  York,  etc.,  R.  R.  Co.,  13  N.  Y.  42. 
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Statute  does  not  contain  this  provision  [imposing  a  liability], 
and  hence  it  is  said  that  decisi(»n  was  applicable.  But  we 
do  not  think  the  decision  in  New  York  was  placed  upon 
the  provisions  of  the  statute  as  to  the  liability  of  the  com- 
panies. It  is  true  that  the  Court  mentions  the  positive 
provisions  of  the  statute,  as  was  very  natural  where  the 
statute  contained  those  provisions.  But  we  think  the  re- 
sult would  have  been  the  same,  if  it  had  simply  imposed 
the  duty  to  fence,  and  said  nothing  about  its  liability  for 
not  doing  it.  For  we  understand  it  to  be  a  general  princi- 
ple, that  where  the  law  imposes  upon  any  person  a  spe- 
cific duty  for  the  protection  or  benefit  of  others,  if  he 
neglefts  to  perform  that  duty  he  is  liable  to -those  for 
whose  benefit  it  was  imposed,  for  any  damages  sustained 
by  reason  of  such  negle6l.  It  is  upon  this  principle  that 
those  cases  proceed,  which  have  held  the  company  liable 
to  the  owner  of  adjoining  lands  whose  animals  escaped 
therefrom  on  to  the  track,  for  want  of  fences  which  the 
company  was  bound  to  make.  In  most  of  that  class  of 
cases  there  was  no  positive  provisipn  that  the  company 
should  be  liable,  but  the  liability  was  left  to  result  from 
au  application  of  the  general  principle  before  stated.  And 
there  being  no  room  to  doubt  that  the  company  was  bound 
to  fence  for  the  proteftion  of  adjoining  land  owners,  when- 
ever their  cattle  had  been  injured  for  want  of  such  fence, 
the  companies  have  been  held  liable,  whether  the  statutes 
contained  an  express  provision  that  they  should  be  so  or 
not."(i) 

(1)  McCall  V.  Chamberlain,  13  Wis.  637. 
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§  121.  Immaterial  l¥ho  Puts  up  Fences. — It  is 

immaterial  who  puts  up  the  fence.  So  long  as  it  is  suffi- 
cient, the  company  is  excused  from  fencing  and  the  atten- 
dant liability  for  such  failure.(i)  If  the  person  who  puts 
it  up  fails  to  keep  it  in  repair,  the  company  must. (2)  Even 
though  the  plaintiff  has  built  the  fence  and  it  is  defe6live, 
the  company  is  liable  to  him.(3)  In  such  an  instance  the 
obligation  of  the  company  is   not   fulfilled. (4)      Where, 

(1)  New  Albany,  etc.,  R.  R.  Co.  v.  Page,  13  Ind.  411. 

(2)  Jeffersonville,  etc.,  R.  R.  Co.  v,  Nichols,  30  Ind.  321. 

(3)  Norris  v.  Androscoggin  R.  R.  Co.,  39  Me.  273. 

(4)  Wilson  V.  Ontario,  etc.,  R.  R.  Co.  12  Q.  B.  (Can.)  403;  Hovorka 
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however,  the  plaintiff  undertook  to  repair  the  fence,  it  was 
held  that  he  must  do  so  carefully.  It  this  instance  the 
owner's  stock  had  broken  down  the  fence,  and  he  tacked 
on  boards,  which  to  all  appearances  were  sufficient ;  and 
told  one  of  the  company's  employees  that  he  had  repaired 
the  fence,  but  would  not  do  so  again.  He  then  turned  his 
stock  into  the  field,  and  they  again  broke  through  and 
were  killed.  *'  If  the  fence,"  said  the  Court,  *'  wereorigi- 
nallv  a  suitable  one,  and  there  is  no  evidence  that  it  was 
not,  it  was  the  duty  of  the  appellee  to  notify,  or  to  make 
reasonable  efforts  to  notify,  the  company  of  the  defe6l 
occasioned  by  his  cattle  breaking  down  a  portion  of  it, 
unless  he  was  prepared  to  show  that  the  defeiilwas  known 
to  some  agent  of  the  company  whose  duty  it  was  to  com- 
municate information  of  the  fa 61  to  officers  having  charge 
of  such  matters.  But  if  he  volunteered  to  repair  it,  with- 
out attempting  to  give  such  notice,  we  are  unable  to  see 
why  the  same  consideration  of  public  policy  which  di6tated 
the  passage  of  the  adt  requiring  railroad  companies  to 
ere6t  and  maintain  sufficient  fences  along  their  tracks 
would  not  devolve  the  duty  upon  him  to  use  reasonable 
care  and  skill  to  make  it  sufficient ;  and  if  he  failed  in  that 
duty,  why  the  law  would  not  hold  him  liable  for  all  the 
ordinary  natural  consequences.  If  a  man  volunteers  to 
repair  a  bridge  which  others,  and  not  he,  are  bound  to 
repair,  and  in  doing  so,  knowingly  puts  in  rotten,  unsafe 
and  insecure  planks,  and  another's  team  fall  through  and 
get  injured  in  consequence,  would  it  be  contended  that 
such  volunteer  was  not  liable?  Did  he  not  create  the 
nuisance?  But  what  would  be  said  if  his  own  team  should 
get  injured  by  falling  through  the  same  planks,  and  he 
seek  to  recover  of  those  bound  to  repair?"(  i )     Where  the 

V,  Minneapolis,  etc.,  R.  W.  Co.,  34  Minn.  281 ;  S.  C  25  N.  W.  Rep.  595; 
Hovorka  v.  Minneapolis,  etc.,  R.  W.  Co.,  31   Minn.  221 ;  S.  C.  17  N.  W. 
Rep.  376;  Jeffersonville,  etc.,  R.  R.  Co.  v,  Sullivan,  38  Ind  262. 
(1)  Chicago,  etc.,  R.  R.  Co.  v.  Seires,  60  111.  295. 
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railroad  turnishes  the  material  and  the  land-owner  builds 
the  fence,  he  adts  as  agent  to  the  company  and  it  is  liable 
to  him,(i) 

§  122.  General  Fence  Ijaw — Statutory  Fence. 

— The  general  law  respecting  the  height  and  kind  of  fence 
does  not  apply  to  a  railroad  fence  where  the  railroad  law 
specifies  what  such  a  fence  must  be. (2)  But  where  the 
kind  of  a  fence  was  not  specified  in  the  railroad  law,  the 
requirements  of  the  general  fence  law  were  held  applicable 
to  the  railroad. (3)  Otherwise  if  it  specifies  them  as 
^'suitable  fences. "(4) 

§  123.  Law  All  Fence— Securely  Fenced. — Or- 
dinary Fences. — A  "lawful  fence"  is  a  good,  strong 
fence,  sufficient  to  turn  ordinary  stock. (5)  Where  a  stat- 
ute required  a  railroad  to  be  "securely  fenced  in,"  it  was 
held  to  require  such  fences  as  good  husbandmen  of  that 
vicinity  ere6led,  the  general  fence  law  making  that  the 
test  as  to  the  sufficiency  of  fences  in  general  (6)  Where 
a  statute  referred  to  "unruly  cattle  that  will  not  be  re- 
strained bv  ordinary  fences,"  it  was  held  not  to  mean 
lawful  fences ;  but  such  tences  as  were  common  and  suffi- 
cient to  restrain  ordinar}'^  cattle. (71     A  railway  company 

(1)  Illinois  Central  R.  R.  Co.  v.  Swearingen.  33  111.  289. 

(2)  Chicago,  etc.,  R.  R.  Co.  t?.  James,  26  Neb.  188;  S.  C.  41  N.  W. 
Rep.  992;  Lee  v,  Minneapolis,  etc.,  R.  W.  Co.,  66  la.  131;  Chicago, 
-etc.,  R.  R.  Co.  V.  James,  26  Neb.  194;  S  C.  41  N.  W.  Rep.  993. 

(3)  Enrightr.  San  Francisco,  etc.,  R.  R.  Co.,  33  Cal.  230;  Meade  r. 
Watson,  67  Cal.  591 ;  King  v,  Chicago,  etc.,  R.  W.  Co.  79  Mo.  328;  To- 
ledo, etc.,  R.  W.  Co.  r.  Thomas,  18  Ind.  215. 

(4)  Eames  v.  Salem,  etc.,  R.  R.  Co.,  98  Mass.  560. 
(6)  Meade  v.  Watson,  67  Cal.  591. 

(6)  Toledo,  etc.,  R.  W.  Co.  v.  Thomas,  18  Ind.  215. 

(7)  Hlne  r.  Wooding,  37  Conn.  123. 
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that  has  not  fenced  its  road  cannot  enter  into  an  inquiry, 
when  sued  for  injuring  stock,  whether  or  not  the  injury 
for  which  it  is  sued  would  have  occurred  had  its  road  been 
properly  fenced.(i) 

§  124.  must  Conforni  to  Statutory  Require* 

ments* — If  the  railroad  tencing  a(5l  describe  the  kind  of 
a  fence  necessary,  the  company  must  conform  to  its  require- 
ments or  be  liable.  The  provisions  of  the  statute  are 
mandatory,  and  the  fence  must  be  built  the  full  statutory 
height,  even  though  a  lower  fence  would  be  sufficient  to 
turn  ordinary  stock,  or  become  liable  tor  all  stock  getting 
over  the  fence  ere(^ted.(2)  Where  a  statute  required  a 
fence  to  be  a  certain  height,  "  and  in  good  repair,'"  it  was 
held  to  require  a  structure  "which  will  give  the  fabric 
when  compteted  such  reasonable  strength  as  to  confine  or 
turn  animals  usually  restrained  by  fences  in  the  country" 
where  ere(5led.(3) 

§  125.  Embankment.— When  the  statute  defined 
the  kind  of  a  fence,  the  opinion  of  a  witness  that  a  certain 
bank  of  earth  was  "  as  good  a  protedion  against  cattle  as 
a  fence  four  and  a  half  feet  high"  (the  statutory  height,) 
was  htld  inadmissible.  The  question  should  have  been  if 
cattle  could  possibly  go  or  walk  over  it.  The  statute  allowed 
railroads  to  use  embankments,  if  a  sufficient  protedlion  to 
stock,  in  place  of  a  fence ;  but  the  fadt,  it  was  said,  that 
stock  got  over  the  embankment  was  conclusive  evidence 
that  it  was  not  sufficient. (4)  So  an  embankment  twenty 
feet  high  was  held  insufficient,  the  proof  showing  that  the 

(1)  Gulf,  etc.,  R.  W.  Co.  v,  Hudson,  77  Tex.  494. 

(2)  Chicago,  etc.,  R.  R.  Co.  v.  Umphenour,  69  111.  198;  Brown  v^ 
Milwaukee,  etc.,  R.  R.  Co.  21  Wis.  39. 

(3)  Bay  City,  etc.,  R.  R.  Co.  v,  Austin,  21  Mich.  390. 

(4)  Veerhusen  r.  Chicago,  etc.,  R.  R.  Co.,  53  Wis.  689. 
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Stock  a6hially  got  over  it.(i)     The  railroad  company  can- 
not adopt  a  canal  embankment.(2) 

§  126.  l¥ire  Fences.— If  the  statute  does  not  de- 
scribe the  kind  of  fence,  the  company  may  use  a  wire 
fence ;  and  it  cannot  be  said  that  such  a  fence  is  unlawfnl 
fer  5^.(3)  In  Georgia  it  was  said  that  a  fence  of  two 
barbed  wires,  three  feet  high,  was  not  a  lawful  fence,  and 
did  not  justify  the  railroad  **  in  relaxing  the  full  measure 
of  diligence  required  by  law  in  grading  against  such  in- 
juries to  live  stock  from  the  using  of  locomotives  and  cars. 
On  the  contrary,  if  the  wires  would  impede  stock  in  es- 
caping from  the  vicinity  of  the  track  in  situations  of  dan- 
ger, and  would  occasion  a  risk  of  hurt  to  them  by  being 
caught  or  thrown  in  attempting  to  get  over  or  through  the 
fence,  in  making  off  from  the  railway,  due  care  not  to 
frighten  or  drive  them  upon  the  wire  fence  would  be  no 
less  incumbent  upon  the  company  than  the  use  of  ordinary 
diligence  to  avoid  injuring  them  upon  the  track.  The 
peril  in  such  a  case  would  double  or  compound  one  con- 
sisting of  danger  from  the  trains  on  the  one  hand,  and  of 
danger  from  the  fence  on  the  other.  Precaution  against 
both  would  be  necessary.  "(4)  Where  no  cattle-guards 
were  put  in,  and  a  horse  entered  at  the  place  where  they 
should  have  been,  scared  at  an  approaching  train,  and  ran 
into  a  wire  fence  and  was  hurt ;  the  owner  was  allowed  to 

(1)  Toledo,  etc.,  R.  W.  Co.  r.  Sweeney,  41  111.  226.  Permitted  by 
statute.    Hilliard  v.  Chicago,  etc.,  R.  W.  Co.,  37  la.  442. 

(2)  White  Water  Valley  R.  R.  Co.  v.  Quick,  31  Ind.  127. 

(3)  Hillyard  9.  Grand  Trunk  R,  W.  Co.,  8  Ontario,  583;  Gk)uld  v. 
Bangor,  etc.,  R.  R.  Co.,  19  Atl.  Rep.  84. 

(4)  Coggin  v.  Central  R.  R.  Co.,  62  Geo.  685;  Atlanta,  etc.,  R.  R. 
Co.  V.  Hudson,  62  Geo.  679;  Williams  v.  Mudgett,  2  Tex.  L.  Rev.  336; 
see  29  Alb.  L.  Jr. '23.  Gould  v.  Bangor,  etc.,  R.  R.  Co.,  19  Atl.  Rep. 

84;  (animal  entered  where  the  wire  fence  was  out  of  repair,  com- 
pany liable.) 
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recover,  it  being  alleged  that  the  fence  was  negligently 
ereAed  and  maintained,  and  the  whistle  of  the  locomotive 
negligently  blown. (i)  But  where  negligence  was  not 
charged,  the  company  was  held  not  liable ;  because  there 
was  no.  collision  between  the  animal  and  the  train. (2)  The 
fd6t  that  a  horse  stepped  over  a  barbed  wire  fence  is  suffi- 
cient evidence  of  negligence  in  maintaining  it. (3) 
It  cannot  be  shown  in  case  of  a  stampede  of  a  drove  of 
cattle  that  even  though  the  statutory  fence  had  been  put 
up  it  would  not  have  checked  the  cattle. (4) 

§  127.  must  Fence  Both  Sides  or  Road.— The 

objedt  of  a  fence  is  to  exclude  stock  from  the  track ;  and 
when  it  is  impossible  to  fence  the  track  so  as  to  accomplish 
that  objeft,  the  company  is  excused  from  all  attempts  at 
fencing.  Therefore,  if  the  company  cannot  fence  both  sides 
of  its  road  at  a  particular  point,  or  cannot  *'fence  in"  that 
point,  it  is  wholly  excused  ;  or,  in  other  words,  if  it  can- 
not fence  both  sides  of  its  road  at  the  point  of  injury,  it 
is  not  required  to  ere<5t  a  fence  on  the  side  where  one  can 
be  put  up  ;  or  it  is  not  required  to  fence  one  side  unless  it 
can  fence  both.(5)  Thus  where  freight  was  loaded  and 
discharged  near  and  from  a  sawmill  and  grain  eleva- 
tor on  one  side  of  the  road,  so  that  it  was  impossible  to 
fence  that  side,  it  was  held  that  the  company  was  not  re- 


(1)  Louisville,  etc.,  R.  R.  Co.  v.  Upton,  18  111.  App.  605. 

(2)  Indiana,  etc.,  R.  W.  Co.  v.  Schertz,  12  Bradw.  304. 

(3)  Missouri,  etc.,  R.  W.  Co.  v.  Metzger,  24  Neb.  90;  S.  C.  38  N.  W. 
Rep.  27. 

(4)  Gulf,  etc.,  R.  W.  Co.  r.  Hudson,  77  Tex.  494.  Other  wire  fence 
cases  are  Alexander  v.  Chicago,  etc.  R.  W.  Co.,  41  Minn.  616. 

(5)  Wabash,  etc.,  R.  W.  Co.  r.  Nice,  99  Ind.  162;  Cincinnati,  etc.,  R. 
R.  Co.  V.  Wood,  82  Ind.  593;  Indiana,  etc.,  R.  W.  Co.  v.  Leak,  89  Ind. 
696;  Humes  v.  Missouri  Pacific  R.  W.  Co.,  9  Mo.  App.  688;  Chicago, 
etc.,  R.  R.  Co.  9.  Hogan,  27  Neb.  801. 
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quired  to  fence  the  other  side.(i)  In  fa6t,  if  the  company 
cannot  fence  both  sides,  but  ere6ls  a  fence  on  the  side 
where  it  can  do  so,  the  erection  of  the  fence  may  be  re- 
garded as  evidence  of  negligence  in  forming  a  trap  for 
stock.  In  one  case,  of  such  an  instance,  it  was  said  that 
it  made  *'the  wrong  of  the  railroad  company  greater — if 
it  committed  any  wrong — for  by  reason  thereof  the  animal 
could  not  escape  from  the  passing  train. "(2) 

§  128.  Snowdrifts. — '-The  law  does  not  require  rail- 
way companies  to  keep  their  fences  along  their  right  of 
way  clear  of  snowdrifts,  nor  to  build,  keep  and  maintain 
such  fences  at  any  specific  height  above  the  height  of  the 
top  of  such  snowdrifts  ;  nor  is  it  negligence  on  the  part  of 
railway  companies  to  allow  snowdrifts  to  remain  drifted 
over  their  fences  so  that  they  do  not  serve  the  purpose  of 
restraining  stock  from  crossing  over  them  into  their  right 

of  way."(3) 

§  129.  ^(Fenced  in" — Botli  Sides.- -Many  of  the 
statutes  require  the  company  to  "fence  in,"  or  "securely 
fence  in"  its  roadway.  These  expressions  have  been  held 
to  require  Cdttle-guards.(4)  Of  the  expression  ''securely 
fenced  in"  it  was  said  in  one  case:  "The  appellee's 
mare  was  turned  into  his  pasture  field,  which  field  was 
properly  fenced  in  and  inclosed,  and  the  fence  between 
such  field  and  appellant's  railroad  track  was  a  part  of  the 
fence,  on  the  north  side  of  such  railroad,  running  east  and 

(1)  Wabasb,  etc.,  B.  W.  Co.  v.  Nice,  99  Ind.  162;  Indiana,  etc.,  B. 
W.  Co.  V.  Leak,  89  Ind.  596. 

(2)  Atchison,  etc.,  R.  R.  Co.  v.  Shaft,  33  Kan.  521.  See  Indiana,  etc.. 
R.  W.  Co.  V.  Leak,  89  Ind.  696. 

(3)  Patten  «.  Chicago,  etc.,  R.  W.  Co.,  75  la.  459;  S.  C.  39  N.  W. 
Rep.  708.  OiUvert, — Cow  entering  upon  a  track  through  water-culvert ; 
company  was  held  liable.  Eames  v,  Salem,  etc.,  R.  R.  Co.,  98  Mass.  560. 

(4)  Ft.  Wayne,  etc.,  R.  R.  Co.  v.  Herbold,  99  Ind.  91. 
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west,  by  which  the  track  was  then  and  there,  as  alleged, 
securely  fenced.  In  the  following  night,  without  the 
knowledge  or  consent  of  appellee,  his  mare  escaped  from 
his  pasture  field  over  the  fence  separating  such  field  from 
the  railroad  track  of  appellant,  and  strayed  along  as  her 
tracks  indicated,  upon  such  railroad  track.  At  the  point 
where  the  mare  escaped  from  appellee's  pasture  over  his 
fence  and  entered  upon  appellant's  track,  as  shown  on  the 
following  morning  by  the  impressions  of  her  feet,  such 
track  was  properly  fenced  on  both  sides  thereof,  not  by 
the  appellant,  but  by  the  proprietor  of  the  lands  abutting 
upon  its  right  of  way  and  track,  on  either  side  thereof. 
The  foot  prints  of  the  mare  showed  that  after  she  escaped 
from  the  pasture  and  entered  upon  the  railroad  track,  she 
went  eastward  along  such  track  about  sixty  rods  to  a 
cattle-guard.  There  was  no  wing  fences  on  either  side 
of  the  cattle-guards,  leading  from  it  to  the  east  and  west 
fences  on  the  north  and  south  sides  of  appellant's  railroad 
track.  If  there  had  been  such  wing  fences  leading  out 
from  the  cattle-guards,  and  connecting  with  the  east  and 
west  fences  on  each  side  of  the  railroad  track,  it  could 
have  been  correAly  said  that  such  track,  at  the  point 
where  appellee's  mare  entered  thereon,  was,  in  the 
language  of  the  statute,  *  securely  fenced  in.'(i)  In  that 
event,  the  eastward  journey  of  the  mare  on,  along  and 
over  apellant's  railroad  track,  would  have  terminated  of 
necessity  at  the  cattle-guard,  and  she  could  have  gone  no 
farther,  except  in  retracing  her  previous  steps.  As  it 
was,  in  the  absence  of  such  wing  fences  leading  out  from 
the  cattle-guards  and  conne6ling  it,  on  each  side,  with  the 
east  and  west  fences,  it  cannot  be  said  with  legal  accuracy 
that,  at  the  point  where  appellee's  mare  entered  upon  ap- 


(1)  It  will  be  shown  hereafter  that  it  is  the  insufficiency  of  the 
fence  at  the  place  of  entry  that  determines  the  liability  of  the  com- 
pany.   See  4 132. 


§130  SUFFICIENCY   OF   FENCE.  2O9 

pellunt's  railroad  track,  such  track  was  then  and  there 
^securely  fenced  in.'  But,  if  this  view  of  the  question 
under  consideration  were  inaccurate,  incorre6l  or  errone- 
ous (which  we  do  not  believe),  the  evidence  clearly  shows, 
we  think,  that  the  injury  and  death  of  appellee's  mare  was 
not  the  direct  and  immediate  sequence  or  result  of  her  es- 
cape from  his  pasture,  and  of  her  entry  then  and  there  upon 
appellant's  railroad  track.  When  the  mare,  in  going 
eastward  on  and  along  such  railroad  track,  had  arrived 
at  the  cattle-guard,  and  her  further  progress  along  such 
track  was  thereby  prevented,  she  left  such  track  and  went 
on  eastward  without  any  hinderance,  obstru6tion  or  even 
temporary  delay,  by  means  or  by  reason  of  any  wing 
fence  leading  out  from  such  cattle-guard  and  connedting 
with  any  other  fence  inclosing,  or  attempting  to  inclose 
such  railroad  track.  So  that,  from  such  cattle-guard 
eastward,  appellant's  railroad  track  was  not  fenced  in, 
securely  or  otherwise,  at  the  point  where  appellee's  mare 
subsequently  returned  to  and  entered  upon  such  railroad 
track.  We  are  of  opinion,  therefore,  that  there  was  evi- 
dence before  the  jury  which  tended  to  prove  that,  although 
appellant's  railroad  track,  was  *  inclosed  on  both  sides  by 
a  proper  fence,'  yet  such  track  was  not  'securely  fenced 
in'  at  the  time  and  place,  when  and  where  appellee's  mare 
entered  thereon,  and  was  injured  and  killed. "(i) 

§  130.  Same  Continued. — It  will  be  observed  that  a 
part  of  the  opinion  quoted  in  the  foregoing  se6lion  is 
really  a  di6ium  in  the  strictest  sense  of  the  word  :  and  yet 
there  is  no  doubt  that  if  the  animal  had  been  killed  before 
it  reached  the  highway,  the  company  would  have  been 
held  liable,  although  the  insufficiency  of  the  fence  would 
have  had  nothing  to  do  with  the  injury,  for  the  fence  at  the 

(1)  Louisville,  etc.,  R.  R.  Co.  v.  Thomas,  106  Ind.  10.  Must  fence 
both  sides.  Shepard  v.  Buffalo,  etc.,  R.  R.  Oo ,  36  N.  T.  641;  Poler 
V.  Xew  York  Central  R.  R.  Co.,  16  N.  T.  476. 
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point  of  entry  was  a  sufficient  one.  The  result  of  this 
di<5tum  is  that,  although  the  fence  over  which  the  animal 
gets  is  sufficient  at  that  point,  if  that  section  of  the  road 
where  it  is  killed  or  injured,  is  not  surrounded,  as  it  were, — 
*•  fenced  in," — the  company  will  be  liable.  The  sediion  of 
the  road  may  extend  many  miles,  so  long  as  it  is  fenced 
in  by  fences  upon  its  right  of  way.  It  very  frequently 
happens  that  an  animal  leaps  a  fence,  sufficient  in  height 
to  constitute  it  a  lawful  fence,  between  the  right  of  way 
and  adjoining  land,  crosses  the  right  of  way  and  enters 
upon  a  field  on  the  other  side,  fenced  on  three  sides  and 
open  on  the  one  next  the  track.  The  question  naturally 
arises  if  the  railroad  immediately  opposite  the  place  of 
is  entry  securely  "fenced  in.'*  Just  how  far  a  court  will 
go  in  such  an  instance,  it  is  difficult  to  say.  In  one  case 
it  was  shown  that  the  track  was  fenced  in  by  fences  built  on 
the  outer  edge  of  the  right  of  way,  except  at  a  place  imme- 
diately opposite  a  farm  house,  where  there  was  a  "  piece 
of  ground  seventy-five  feet  square,  outside  of  the  right  of 
way  proper,  on  all  sides  of  which,  except  that  on  the  line 
of  appellee's  right  of  way,"  there  were  *' secure  fences." 
In  the  side  of  this  square  farthest  from  the  railroad  was  a 
gate  through  which  the  stock  entered,  it  having  been  left 
open.  The  company  had  no  notice  of  the  gate  being  left 
open,  and  it  had  been  in  that  condition  only  a  few  hours. 
If  this  gate  could  be  considered  as  making  a  part  of  the 
railroad  fence,  the  company  was  not  liable,  because  it  was 
guilty  of  no  negligence  in  not  closing  the  gate  ;  if  it  could 
not  be  regarded  as  a  part  of  such  railroad  fence,  the  com- 
pany was  liable,  for  its  track  was  not  "securely  fenced 
in."  Thecompany  was  held  not  liable,  '*  The  question  is," 
said  the  Court,  "  was  the  railroad  so  securely  fenced  bv 
the  railroad  company  as  to  defeat  appellant's  a6tion  ?  It 
makes  no  diflference  whether  the  fences  are  built  upon  the 
company's  own  ground,  or  over  upon  the  land  of  an  ad- 
joining proprietor ;  if  there  by  his  consent,  the  road  would 
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Still  be  fenced.  If,  then,  by  the  consent  of  the  appellant, 
the  company  had  built  fences  around  the  square  piece  of 
ground  in  front  of  his  house,  as  they  were  built  by  him, 
the  railroad  would  have  been  fenced  just  as  effediually  as 
if  built  upon  the  line  dividing  appellant's  land  and  the 
right  of  way.  The  faA  that  the  fences  were  thus  built, 
with  the  other  circumstances,  shows  that  this  piece  of 
ground  was,  for  the  time  being,  abandoned  as  farming 
land,  and  thrown  into  the  right  of  way.  Nor  can  it  be  said 
that  the  railroad  was  not  fenced  at  this  point  because  the 
fences  were  built  around  the  square  piece  of  land  by 
appellant,  and  not  by  the  company.  It  is  not  material 
who  builds  and  maintains  the  fences,  so  long  as  they  are 
built  and  maintained. "( I)  It  will  be  observed  that  the  Court 
rests  its  decision  on  two  fa<5ts  not  usually  present  in  such 
cases :  Firsts  the  owner  had,  impliedly  or  expressly,  con- 
sented that  the  company  might  build  its  fences  on  his  land  ; 
second^  such  owner  had  abandoned  the  square  and  thrown 
it  into  the  company's  right  of  way.  These  are  the  turning 
points  in  the  case  ;  and  they  do  not  occur  in  the  ordinary 
cases.  As  we  shall  see  elsewhere,(2)  if  an  owner  has 
a  field  adjoining  a  railroad,  and  such  field  is  fenced 
on  three  sides  and  open  on  the  side  next  to  the  road, 
he  mav  still  recover  for  his  stock  turned  into  the  field  if 
they  go  onto  such  road  and  are  injured  ; — that  his  adt  is 
not  such  contributory  negligence  as  prevents  a  recovery. 
In  such  cases  a  recovery  is  allowed  as  a  matter  of  policy, 
in  order  to  compel  companies  to  fence  their  tracks.  It 
cannot  be  said  that  such  companies  have  adopted,  with  the 
consent  of  the  land-owner,  his  field  fences ;  n(»r  that  he 
has  abandoned  his  field  and  made  it  part  of  their  right  of 

(1)  Bond  V,  EvansviUe,  etc.,  R.  R.  Co.,  100  Ind.  301;  citing  New 
Albany,  etc.,  R.  R.  Co.  v.  Race,  13  Ind.  411;  see  nearly  a  parallel 
case,  Chicago,  etc.,  R.  R.  Co.  v.  Guertin,  115  111.  466;  S.  C.  4  N.  E. 
Rep.  607. 

(2)  See  §  132. 
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way.  Suppose,  however,  that  an  animal  leaps  a  sufficient 
fence  out  of  an  inclosed  field,  along  the  margin  of  a  right 
of  way,  and  proceeds  diredtlj'  to  the  track  and  is  there 
killed.  In  such  an  instance  under  the  Indiana  cases  the 
owner  may  recover ;  and  such  is  the  case  in  Iowa,(i)  at 
least,  and  perhaps  in  other  states,  **The  plaintifTs  cow," 
said  the  Court,  *'  prior  to  the  injury,  was  kept  in  a  field  on 
the  east  side  of  the  railroad,  the  fence  erected  by  defen- 
dant making  part  of  the  inclosure.  Defendant  claims 
that  the  evidence  establishes  the  fa6t  to  be  that  the  animal 
escaped  from  the  field  by  reason  of  the  railroad  fence  be- 
ing partly  blown  down  by  a  storm  occurring  a  day  or  two 
before  the  accident.  Let  this  be  admitted.  The  cow,  after 
escaping  from  the  inclosure,  was  then  running  at  large  in 
contemplation  of  the  statute  under  which  the  a(5lion  is 
brought,  and  if  the  railroad  was  not  fenced  the  defendant 
is  liable."  From  this  language  is  is  clear  that  if  the  fence 
had  been  amply  sufficient  to  turn  ordinary  stock,  still  the 
company  would  have  been  liable.  The  first  case  cited  by  the 
Iowa  Court  is  one  where  sheep  got  through  an  insufficient 
fence  between  the  inclosure  where  they  were  kept  and  the 
right  ot  way.  It  does  not  appear  whether  they  crossed 
the  track  and  came  back,  or  entered  upon  it  at  once.  The 
statute  made  the  company  liable  in  case  it  did  not  fence 
its  road  "  on  either  or  both  sides  thereof  against  live  stock 
running  at  large."  Stock  were  considered  *'free  com- 
moners, "not  being  trespassers  when  grazing  on  uninclosed 
lands.  The  stock  was  held  to  be  ''running  at  large," 
and  the  company  must  fence  against  it.  "Now,  if  they  are 
left  in  an  inclosure  which  is  insuficient  to  restrain  them,  they 
are  evidently  *  running  at  large,'  for  they  are  not  under  the 
control  of  the  owner.  If  placed  in  such  an  inclosure  and 
they  escape  from  it,  and  go  up(»n  the  track  of  an  unfenced 
railroad,  they  will  be  considered  as  'running  at  large.'     In 

(1)  Tredway  v.  S.  C.  &  St.  P.  R.  R.  Co.,  43  Iowa  627. 
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case  the  owner  of  stock,  through  negligence,  permits  his 
fence  to  fall  down,  so  that  they  escape,  the  rule  is  not  dif- 
ferent, for,  as  the  owner  may  permit  his  stock  to  run  at 
large — out  of  his  inclosure — the  fa6l  that  they  are  running  at 
large  through  his  negligence  cannot  afFe6t  his  rights. "(i) 
The  other  case  cited  by  the  Court  involved  similar  fa6ls, 
with  the  exception  that  the  animal  killed  was  forbidden 
by  statute  to  run  at  large,  and  yet  the  company  was  held 
liable.(2)  But  in  none  of  these  cases  are  the  fa6ts  identi- 
cal with  those  supposed,  and  yet  it  is  evident  that  the  com- 
pany would  be  held  liable  by  the  courts  deciding  them. 
If  the  animal  broke  through  or  over  a  sufficient  fence 
"which  served  as  a  partition  fence  between  the  field  and 
the  right  of  way  and  proceeded  direilly  to  the  track  and 
was  injured,  there  is  no  reason  for  holding  the  company 
liable ;  for  as  to  that  animal  the  road  was  fenced  ;  and  a 
fence  upon  the  opposite  side,  connected  with  proper  cattle- 
guards,  could  in  no  way  be  any  greater  protedtion  to  the 
animal  and  the  public.  If,  however,  the  animal  had  crossed 
the  right  of  way  and  then  returned  to  the  track,  a  very 
different  question  would  be  presented ;  for  a  fence  on  the 
side  opposite  the  side  of  entry  might  have  deterred  it 
entering  upon  the  track  in  case  it  found  itself  on  the 
outer  side  of  it.  And  it  must  also  be  borne  in  mind,  in 
this  connec5lion,  that  if  a  fence  is  sufficient  at  the  point  of 
entry,  its  deficiency  at  other  pointfe  is  immaterial,  and  does 
not  aid  the  stock  owner  to  recover.  Where  a  company 
was  not  bound  to  fence  against  any  but  an  adjoining  land 
owner  whose  stock  strayed  direc'rily  from  the  owner's  land, 
it  was  held  that  the  companj'  was  not  liable  if  the  stock 
strayed  from  the  land  adjoining  the  road  which  was  not 
the  owners. (3)     But  the  case  turned  upon  the  point  that 

(1)  Hinman  o.  Chicago,  etc.,  R.  R.  Co.,  28  la.  491. 

(2)  Fritz  V,  Milwaukee,  etc.,  R.  R.  Co.,  34  la.  337. 

(3)  Walsh  V,  Virginia,  etc.,  R.  R.  Co.,  8  Nev.  110. 
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the  stock  in  entering  from  another's  land  were  trespassers, 
against  which  the  company  was  not  liable  to  fence.  The 
Court  a4opted  the  rule  that  the  owner;  at  his  peril,  must 
keep  his  stock  on  his  own  land  ;  and  is  not  excused  if  they, 
without  his  negligence,  escape,  as  is  the  case  in  a  number 
of  the  states.(i)  If  the  railroad  has  adopted  a  fence 
setting  a  few  feet  outside  of  its  right  of  way,  it  must 
maintain  it ;  and  cannot  set  np  a  plea  that  it  was  ndt  liable 
to  maintain  it  because  it  was  on  the  adjoining  land. (2) 

§  131.  UTairer  of  Fence  by  Owner  of  Adjoin- 
ini^  liand. — Elsewhere  we  have  alluded  to  the  rule  pre- 
valent in  several  states,  that  if  the  company  has  adopted 
fences  of  fields  adjoining  and  dispensed  with  the  fences 
between  such  fields  and  the  right  of  way,  the  owner  of 
such  fields  consenting  to  the  adoption,  then  such  road  is 
not  liable  unless  the  fences  adopted,  where  the  stock  got 
through  or  over  them,  are  insufficient.  These^  cases  are 
not  far  from  the  Indiana  case  just  previously  cited ;  the 
only  diflference  being  that  the  fields  do  not  become,  by 
abandonment,  a  part  of  the  right  of  way.  Such  is  the  rule 
in  Missouri,  where  it  was.  held  that  if  the  plaintifTs  bull 

was  in  a  pasture  which  did  not  adjoin  the  railroad,  and 
escaped  therefrom  into  a  pasture  of  another,  and  thence 

went  dire6tly  on  the  track,  there  could  be  no  recovery,  un- 
less it  was  shown  that  the  fence  through  which  the  bull  es- 
caped was  not  a  lawful  one. (3)  **  If  the  field  is  sufficiently 
inclosed,"  said  the  Court  in  an  earlier  case,  "  that  is  all 
the  proteAion  strangers  are  entitled  to,  and,  as  to  their 

» 

(1)  See  a  case  which  turned  upon  the  weight  of  the  evidence,  and 
the  principles  under  discuspion  were  passed  over.  Lawrence  v.  Mil- 
waulcee,  etc.,  R.  R.  Co.,  42  Wis.  322. 

(2)  Chicago,  etc.,  R.  R.  Co.  v,  Guertin,  115  111.  466;  S.  C.  4  N.  E. 
Rep.  507. 

(3)  Peddicord  v.  Missouri  Pacific  R.  W.  Co.,  85  Mo.  160. 
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stocky  additional  fences  along  the  sides  of  the  road  are  not 
necessary,  nor  are  they  required  by  the  statute,  for  as  to 
them  the  sides  of  the  road  are  already  fenced  by  the  fences 
inclosing  the  field,  "(i) 


§  132.  IVInst  Fence  at  Place  of  Entry •— If  the 

place  where  the  stock  enters  upon  the  track  i?  sufficient,  it 
is  no  defense  to  the  company  that  the  railroad  fences  else- 
where, even  adjoining,  are  sufficient ;  and,  conversely,  if 
the  fence  is  sufficient  to  turn  ordinary  stock  at  the  place 
of  entry,  the  company  is  not  liable,  although  elsewhere, 
even  adjoining,  the  fences  are  insufficient. (2)  The  suf- 
ficiency or  insufficiency  of  the  fence  at  the  point  of  entry 
determines  the  right  of  the  owner  of  the  stock  injured  to 
a  recovery. (3)  Even  showing  that  the  fence  was  gener- 
ally poor  is  noi  enough  ;  the  exa6t  place  of  entry  must  be 
shown  to  be  insufficient. (4)  Therefore,  if  the  animal 
enters  at  a  place  where  the  fence  is  inadequate,  and  wan- 
ders or  is  chased  along  until  opposite  a  point  where  it  is 
sufficient,  and  is  there  killed,  the  company  is  liable;  the 
point  of  killing  having  nothing  to  do  with  the  matter. 
"The  place  ot  entry  is  the  material  question  in  cases  of 
this  charaAer,  If  animals  enter  at  a  place  where  the  rail- 
road company  is  bound  to  fence,  the  company  is  liable, 
although  they  were  killed  at  a  point  where  the  company 


(1)  Berry  v.  St.  Louis,  etc.,  R.  R.  Co.,  65  Mo.  172;  Harrington  v. 
Chicago,  etc.,  R.  R.  Co.  71  Mo.  384 ;  Johnson  v,  Missouri  Pacific  R.  W* 
Co.,  80  Mo.  620. 

(2)  Higginbottom  v.  St.  Louis,  etc.,  R.  W.  Co.,  4  Mo.  App.  596. 

(3)  Toledo,  etc.,  R.  W.  Co.  r.  Howell,  38  Ind.  447;  Indiana,  etc.,  R. 
W.Co.  V.  Quick,  109  Ind.,  295;  J.,  M.  &  I.  R.  R.  Co.  r.  Lyon,  72  Ind. 
107;  Coryell  v.  Hannibal,  etc.,  R.  R.  Co.,  82  Mo.  441 ;  Smith  v.  Mis- 
souri Pacific  R.  W.  Co.,  29  Mo.  App.  65. 

(4)  Wabash  R.  W.  Co.  v.  Brown,  2  Bradw.  516;  Chicago,  etc.,  R.  R. 
Co.  V,  Farrelly,  3  Bradw.  60. 
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was  under  no  duty  to  fence. "(i)  Thus  where  stock  came 
upon  the  track  at  a  point  requiring  a  fence,  and  wandered 
along  until  opposite  a  ptiint  where  no  fence  could  be 
erefted,  and  were  there  killed,  the  company  was  held 
liable;  because  the  point  of  entry  was  unfenced.(2)  In 
such  an  instance  the  defe6\  at  the  place  of  entry  occasioned 
the  injury. (3)  But  where  stock  entered  at  a  public  crossing 
and  passed  along  to  a  point  where  a  fence  could  not  have 
been  put  and  was  there  killed,  the  compauy  was  held  not 
liable.  "After  the  animals  had  once  gone  on  the  track,  and 
were  there  without  fault  of  the  railroad  company,  the 
presence  of  a  fence  along  the  line  of  the  road  will  in  no 
manner  tend  to  prevent  the  animals  from  being  on  the 
track. "(4)  So  where  a  horse  got  on  the  track  within  the 
city  and  was  chased  to  a  point  where  the  company  was 
bound  to  fence,  and  was  there  killed,  the  company  was 
held  not  liable. (5)  But  where  the  animal  got  on  at  a  high- 
way crossing  and  wandered  along  to  a  point  where  the 
company  was  required  to  fence  and  was  there  killed,  the 
company  was  held  liable ;  because  it  should  have  put  in 
guards  at  the  side  of  the  highway  to  prevent  the  animal 
going  along  the  railroad,  and  when  the  animal  crossed  the 
point  where  the  guards  should  have  been,  it  entered  a- 
fresh  upon  the  track  at  a  point  unfenced.(6)     And  where 

(1)  Wabash,  etc.  R.  R  Co.  v.  Tretts,  96  Ind.  460;  Moore  v.  Wabash 
R.  W,  Co.  81  Mo.  499;  Witthouse  v.  Atlantic,  etc.,  R.  R.  Co.,  64  Mo. 
523;  Alsop  r.  Ohio,  etc.,R.  W.  Co.  19  Bradw.  292;  Brassfleldt?.  Patton^ 
32  Mo.  App.  572;  Foster  t?.  St  Louis,  etc.,  R.  W.  90  Mo.  116. 

(2)  Toledo,  etc.,  R.  R.  Co.  5.  Howell,  38  Ind.  447. 

(3)  Cecil  tj.  Pacific  R.  R.  Co.,  47  Mo.  246. 

(4)  Missouri  Pacific  R.  R.  Co.  r.  Leggett,  27  Kas.  323;  Atchison, 
etc.,  R.  R.  Co.  r.  Cash,  27  Kas.  587 ;  Eaton  v.  Oregon  R.  W.  etc.,  Co.» 
24  Pac.  Rep.  413. 

(5)  Great  Western,  etc.,  R.  R.  Co.  v.  Morthland,  30  111.  451.  Bennett 
V,  Chicago,  etc.,  R.  W.  Co.,  19  Wis.  145. 

(6)  Jantzen  v,  Wabash,  etc.,  R.  W.  Co.,  83  Mo.  171 ;  Evans ville,  etc., 
R.  R.  Co.  V.  Barbee,  74  Ind.  109. 
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Stock  entered  at  a  place  requiring  a  fence,  and  wandered 
along  to  a  place  not  requiring  it,  and  left  the  track  but 
returned  at  another  point  where  a  fence  was  required,  the 
company  was  held  liable.(i) 


133.  Fence  Should  be  on  Margin  of  Rig^ht 

of  Way. — Enough  has  been  shown  to  establish  the  pro- 
position that  the  fence  should  be  ereded  on  the  margin  of 
the  right  of  way,  if  the  company  would  escape  liability ; 
but  if  the  company  sees  fit  to  set  its  fence  entirely  within 
the  outer  lines  of  its  right  of  way,  no  one  can  complain 
(unless  it  would  be  the  adjoining  land-owners  who  are  not 
permitted  to  join  their  own  fences  to  them),  if  the  track  is 
"  securely  fenced  in."  Other  exceptions  have,  however, 
been  given  ;  as  where  the  company  have  adopted,  with  the 
consent  of  the  adjoining  land-owner,  fences  near,  or  even 
somewhat  remote,  from  the  line  of  the  right  of  way.  Some 
statutes  require  the  fence  to  be  on  the  "  line,*'  or  margin 
of  the  right  of  way.  Such  a  requirement  is  held  to  be  for 
the  benefit  of  the  adjoining  land-owner,  who  may  waive 
it.  The  efFecSt  ol  the  waiver  is  to  exonerate  the  company 
from  liability  for  injuries  to  his  stock  happening  in  conse- 
quence of  the  fence  not  being  construcSted  according  to  the 
requirements  of  the  statute.(2) 


134.  Land-Owner  not  Constructing  Fence 
on  IVIarg^in  of  Rig^ht  ot*  Way — Joining. — In  sev- 
eral states  are  statutes  which  allow  the  adjoining  land- 
owner to  build  a  fence  along  the  right  of  way,  between  his 
land  and  that  of  the  company ,  and  to  recover  of  such  com- 

(1)  Atchison,  etc.,R.  R.  Co.  v.  Cash,  27  Kas.  687;  J.  M.  A  I.  R.  R. 
Co.  1'.  Lyon,  72  Ind.  107 ;  Bremmer  v.  Green  Bay,  etc.,  R.  R.  Co.,  61 
Wis.  114. 

(2)  Enright  v.  San  Francisco,  etc.,  R.  R  Co.,  33  Cal.  230.  In  an 
action  for  negligent  killing,  it  makes  no  difference  where  the  fence 
is.    South,  etc.,  Alabama  R.  R.  Co.  v,  Williams,  65  Ala.  74. 
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pany  the  cost  of  building  it,  if  the  company  does  not  build 
it  within  a  certain  time  after  notice  given.  A  statute  of 
Missouri  required  railroad  companies  to  build  fences  *•  on 
the  sides  of  the  road.''  An  adjoining  land-owner  built  a 
fence  for  the  company,  on  its  failure  to  do  so,  near  the 
dividing  line  but  on  the  company's  land.  It  was  contended 
•that  the  company  was  not  liable ;  but  this  contention  the 
Court  overruled,  holding  that  the  sides  of  the  road  meant 
the  vacant  spaces  between  the  track  or  road  bed  proper,  and 
the  outer  lines  of  the  right  of  way.  A  fence  placed  in  such  a 
position  would  be  a  complete  bar  to  an  a6lion  against  the 
company  for  killing  stock ;  and  such  being  the  case,  the 
company  was  liable.  But  it  was  said  that  the  owner  could 
not  join  his  fence  to  such  a  fence ;  and  the  mere  fa<5l  that 
a  narrow  strip  of  the  company's  right  of  way  lay  outside 
the  fence  showedno  abandonmenton  the  part  of  the  com- 
pany, nor  adverse  claim  on  the  part  of  the  adjoining  land- 
owner, unless  he  invaded  such  strip  by  joining  his  fence  to 
the  railroad  fence,  or  appropriated  it  by  cultivation  or  other 
demonstrable  a6t.(i)  But  where  the  statute  allowed  the 
adjacent  land-owner  to  build  this  fence  for  the  company 
*•  on  both  sides  of  its  road,"  on  failure  for  a  certain  time 
after  request  to  build  such  a  fence,  and,  on  building  the 
road,  to  recover  double  the  value  of  the  cost  of  ere<5ting  it, 
it  was  held  that  the  statute  must  be  stri6tlv  construed,  be- 
cause  of  its  penal  charaiSter  ;  and  if  such  land-owner  set  the 
fence  two  feet  within  the  margin  of  the  right  of  way  he 
could  not  recover  double  its  value.  '*  The  fence  should  be 
such  a  one  as  the  statute  requires  and  authorizes,  built  in  the 
mode  the  statute  contemplates.  Such  a  fence  is  one  on 
the  sides  of  the  railroad.  The  fence  in  question, was  not 
built  on  the  sides  of  the  railroad,  but  was  intentionally 
built  two  feet  inside  the  right  of  way, — two  feet  from  the 
side  of  the  road, — thus  depriving  appellant  of  four  feet  of 

(1)  Marshall  v,  St.  Louis,  etc.,  R.  R.  Co.,  51  Mo.  13S. 
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its  right  of  way,  and  appropriating  the  same  to  appellee's 
use  by  fencing  it  in  with  his  own  land.  If  appellee  inten- 
tionally and  of  set  purpose  may  do  this,  we  do  not  see  why 
he  might  not  take  in  a  yet  greater  number  of  feet,  and 
where  would  be  the  limit  short  of  the  railroad's  actual 
track?  The  railroad  is  entitled  to  the  unobstrudted  use  of 
its  right  of  way,  except  so  much  as  may  be  necessary  for 
a  fence.  The  same  statute  makes  it  the  dutv  of  the  rail- 
road  corporations  to  keep  their  rights  of  way  clear  of  all 
dead  grass,  dry  weeds,  or  other  dangerous  combustible 
material,  etc.  It  should  not  be  permitted  to  appellee,  by 
fencing  off  a  portion  of  the  right  of  way,  to  make  the  per- 
formance of  this  duty  more  difficult  and  expensive  to  the 
railroad  company.  We  do  not  hold  that  the  fence  might 
not  be  built  entirely  on  the  railroad  company's  right  of 
way,  but  that  in  doing  so  it  should  have  been  built  on  the 
side  of  the  road,  and  not,  as  it  was  in  this  case,  two  feet 
inside  the  right  of  way.  To  entitle  a  land-owner  to  recover 
under  this  statute  the  fence  must  be  built  where  the  statute 
requires  it  should  be — on  the  side  of  the  railroad,  "(i)  But 
a  *•  Virginia"  rail  fence  built  so  the  margin  line  of  the 
right  of  way  follows  the  center  of  the  fence,  the  cor- 
ners proje<5iing  onto  the  right  of  way  and  adjoining  land 
alternately,  is  a  compliance  with  the  statute  requiring 
fences  to  be  built  on  the  line.  The  building  of  such  a 
fence  is  common  practice. (2) 


§  135.  Mandamiis  lies  to  Compel  Company  to 
Build  its  Feuce  on  margin  of  Rig^ht  of  l¥ay. — 

One  of  the  objedts  of  a  railroad  fence  is  to  inclose  the  ad- 
joining land,  or  at  least  to  furnish  the  land-owner  a  fence  on 
one  side  of  his  land.  In  this  respe(!:i  it  becomes  a  partition 
fence,  which  the  company  is  bound  to  build  and  maintain. 

(1)  Wabash,  etc.,  R.  W.  Co.  v,  Zeigler,  108  111.  304. 

(2)  Ferris  r.  Van  Buskirk,  18  Barb.  397. 
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Therefore,  the  courts  will  compel  the  company  to  permit 
the  adjoining  land  owner  to  conne6t  his  fences  with  its 
fence,  whenever  he  has  built  up  to  it,  and  where  the  stat- 
ute is  mandatory,  requiring  the  company  to  build  when- 
ever the  owner  has  inclosed  the  other  three  sides  of  his 
adjacent  field,  the  courts  will  compel  the  company  to 
build  a  fence  along  its  right  of  way.(i)  The  Illinois 
statute  requires  all  companies,  within  six  months  after  any 
part  of  its  line  is  open  for  use,  to  ereA  and  maintain 
"  fences  on  both  sides  of  its  road,  or  so  much  thereof  as  is 
open  for  use,  suitable  to  prevent  cattle,  horses,  sheep,  hogs 
or  other  stock  from  getting  on  such  railroad  *  *  * 
with  gates  or  bars  at  the  farm  crossings."  The  phrase 
"  on  both  sides  of  its  road  "  was  held  to  mean  **  the  mar- 
gin or  border  of  the  entire  ground  used  as  a  roadway." 
Such  beingf  the  case,  the  Court  held  that  it  was  the  dutv  of 
the  company  to  build  the  fence  on  the  margin  of  its  right  of 
way,  and  to  permit  the  adjoining  land  owner  to  attach  his 
fences  ;  and  if  the  company  built  a  fence  within  the  margin 
of  its  right  of  way  and  refused  to  allow  such  adjoining  owner 
to  join  his  fences,  mandamus  would  lie  to  compel  it  to  ereft 
a  fence  on  the  margin. (2)  No  doubt  the  writ  would  also 
lie  to  compel  the  company  to  permit  such  land-owner  to 
attach  his  fence,  in  such  an  instance,  to  its  fence,  or  even 
to  fill  up  the  intervening  gap  between  its  own  and  his  fence 
whenever  he  has  brought  his  fence  to  the  line  of  the  right 
of  way.  In  Ohio  the  statute  required  the  companv  to 
'*  erei!:t,  and  thereafter  maintain,  fences  on  both  sides  of  its 
road,  *  *  *  ♦  xvith  gates  or  bars  at  farm  crossings 
of  such  railroads,  which  farm  crossings  shall  be  constru6ted 
by  such  corporations."  A  company  built  its  fence  ten  teet 
within  and  upon  its  right  of  way,  and  of  course,  that  dis- 
tance from  the  adjoining  owner's  land.  It  was  held  that  the 

(1)  Fontaine  v.  Southern  Pacific  R.  W.  Co.,  54  Cal.  645. 

(2)  People  r.  Ohio,  etc.,  R.  R.  Co.,  21  111.  A  pp.  23. 
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fences  must  be  built  on  the  sides  of  the  right  of  way,  and 
not  on  the  sides  of  the  **  mere  track ;"  and  that  mandamus 
would  lie  to  compel  the  company  to  erecSt  a  fence  on  the 
line,  so  that  the  land-owner  could  join  his  fences  to  it.  "It 
is  seen  the  company,  in  compliance  with  the  notice  given, 
did  constru6t  a  fence  on  its  right  of  way.  The  complaint 
is  not  that  the  company  did  not  ereft  a  fence  when  notified 
to  do  so,  but  that  it  did  not  ere6l  it  on  the  south  side  of 
its  right  of  way,  as  it  was  its  duty  to  do.  The  statute  does 
not  contemplate  that  there  may  be  two  fences  ere6ted  on  the 
right  of  way  on  the  same  side  of  the  track.  That  would 
render  it  difficult  if  not  impra<5ticable,  for  the  adjoining 
land-owner  to  have  the  privilege  of  the  farm  crossing. 
The  statute  declares  he  may  have  it,  and  which  is  necessary 
in  this  case,  as  the  relator's  land  lies  on  both  sides  of  the 
right  of  way.  The  remedy  given  the  land-owner  to  ere6l 
a  fence  and  recover  for  it,  under  the  statute,  does  not  seem 
to  be  applicable  ;  and,  it  would  seem,  the  only  remedy  left 
the  land-owner,  under  the  fa6ls  of  this  case,  is  to  compel 
the  company  to  perform  the  duty  it  has  undertaken,  in 
compliance  with  the  provisions  of  the  statute.  That  can 
only  be  done  by  mandamus,  and  such  is  an  appropriate 
remedy.  Had  the  company  refused  to  ereA  a  fence  after 
notice,  then,  and  not  until  then,  the  contingency  would 
have  arisen  in  which  the  land-owner  might  have  erefted 
the  fence,  and  recovered  the  statutory  penalty.  But  that 
it  did  not  do ;  and  it  would  seem  to  follow,  the  most  com- 
plete, if  not  the  only,  remedy  the  land-owner  would  have, 
would  be  to  compel  respondent  by  mandamus  to  ere6l  the 
fence  required  by  the  statute,  in  the  manner  it  contem- 
plates shall  be  done,  viz.,  on  the  south  line  of  the  right  of 
way.(i)" 


(1)  Ohio,  etc.,  R.  W,  Co.  v.  People,  121  111.  483;  S.  C.  13  N.  E.  Rep. 
236. 
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§  136.  Timber  Cleared  Away,  Both    Sides.— 

The  Missouri  statute  requires  the  company  to  fence  where 
its  track  passes  ''through,  along  or  adjoining  inclosed  or 
cultivated  fields,  or  uninclosed  prairie  land."  This  was 
held  to  not  require  the  company  to  fence  where  the  tim- 
ber had  been  cut  away.  *'The  duty,"  said  the  Court,  "of 
the  road  is  to  fence  where  it  passes  through,  along  or  ad- 
joining inclosed  or  cultivated  fields.  The  statute  .does 
not  merely  say  on  the  side  of  such  inclosure  or  cultivated 
field,  but  on  the  side  of  the  road.  No  distinction  is  made. 
Nor  does  it  make  any  difference  as  to  the  charaAer  of  the 
country  whether  timbered  or  not.  The  reason  is  plain 
enough.  Wooded  or  timbered  land  is  frequently  inclosed 
for  pasturage,  and  in  that  event  there  is  both  propriety  and 
necessity  in  compelling  the  roads  to  fence,  to  prevent  ani- 
mals from  getting  on  the  track.  But  where  there  is  no 
inclosure  or  cultivation,  then  the  law  confines  the  duty  of 
fencing  to  uninclosed  prairie  lands.  There  is  no  mistak- 
ing the  reason  of  this.  We  know  that  this  State  is  com- 
posed largely  of  prairie  lands.  They  have  always  been 
considered  as  very  valuable  for  grazing.  Instead  of  being 
under  the  necessity  of  keeping  their  animals  inclosed,  as 
is  the  case  in  some  of  the  older  states,  our  people  have  had 
the  advantage  of  free  pasture,  and  derived  large  profits 
from  the  prairies.  The  Legislature,  knowing  this,  saw 
that  the  same  reason  existed  for  the  ereAion  and  main- 
tenance of  fences  where  there  were  cultivated  or  inclosed 
fields,  namely,  to  keep  animals  oflT  the  track,  both  to  pre- 
serve them  from  being  hurt,  and  render  travelling  less  haz- 
ardous. But  the  timbered  lands  were  never  regarded  as 
furnishing  any  inducements,  or  likely  to  be  used  for  pas- 
•turing  purposes,  and,  therefore,  it  was  not  included  in  the 
statutory  requisition.  But  where  the  timber  has  been  cut 
off,  can  the  law  be  made  to  prevail?  The  meaning  of 
what  is   included  in    the    term  'prairie  land'  is  too  well 
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known  and  strongly  marked,  to  admit  of  any  such  con- 
strudtion.  No  one,  I  apprehend,  would  ever  think  of 
calling  a  field,  which  had  been  cleared  of  timber,  prairie 
land.  The  Legislature's  mind  was  never  directed  to  this 
view  of  the  subjeA.  The  reason,  I  suppose,  why  the  law 
was  not  made  to  apply  to  timber  land  which  was  cleared  ofl, 
was  that  it  was  never  anticipated  in  this  State  that  any  one 
would  cut  the  timber  off  of  his  land  and  leave  it  open  for 
purposes  of  grazing.  The  law  clearly  does  not  apply  to 
the  case,  and  we  have  no  right  to  make  a  new  law.  The 
enactment  is  clear  and  devoid  of  any  ambiguity,  and  we 
would  not  be  justified  in  torturing  it  into  a  meaning  that 
was  never  intended  for  it.  Unless  the  killing  takes  place 
where  the  statute  makes  it  obligatory  on  the  roads  to  fence, 
there  can  be  no  double  damages. "( i )  But  under  this  same 
aAy  it  was  also  held  that  if  the  road  adjoined  inclosed  and 
cultivated  fields  on  one  side  and  rough  timbered  and  unin- 
closed  lands  on  the  other,  the  company  must  fence  both 
sides. (2) 

§  137.  Iirillow  Fence. — A  railway  company  may  not 
build  a  fence  of  any  material  it  sees  fit ;  it  must  pay  due 
regard  to  the  rights  of  adjacent  land-owners.  Thus  where 
a  company  planted  willows  along  the  line  of  its  way,  with 
the  expeftation  that  they  would  grow  and  form  a  hedge, 
or  become  of  sufficient  strength  to  admit  the  tacking  of 
boards  to  them  ;  on  petition  of  the  adjoining  land-owner, 
and  proof  showing  that  the  roots  would  run  into  his  land 
and  render  it  unfit  for  and  impossible  of  cultivation,  the 
company  was  enjoined,  and  the  planting  of  the  trees 
prohibited.(3) 

(1)  Tiarks  v,  St.  Louis,  etc.  R.  R.  Co.,  58  Mo.  46;  Walthers  v.  Pa- 
cific R.  R.  Co.,  55  Mo.  271 ;  Slattery  v.  St.  Louis,  R.  W.  Co.,  55  Mo.  362. 

(2)  Walthers  v.  Pacific  R.  R.  Co.,  55  Mo.  271 ;  Slattery  v,  St  Louis 
etc.,  R.  R.  Co.,  55  Mo.  362 ;  Fickle  v.  St.  Louis,  eta,  R.  R.  Co.,  54  Mo.  219. 

(3)  Brock  V.  Connecticut,  etc.,  R.  R.  Co.,  35  Vt.  373. 
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Company  Must  Maintain  Fences  and  Gates  or  Bars. 

Section  188.  Must  Maintain  Fences — Demand. 

139.  Notice  of  Defect. 

140.  Constructive  Notice— Lapse  of  Time. 

141.  Must  Use  Reasonable  Diligence  to  Discover  Defect  and 

Repair  it. 

142.  Repairing  After  Night— Using  Material  of  Stranger. 

143.  Owner  Talcing  Down  Fence  and  Crossing  at  Improper 

Place — Pleading. 

144.  Plaintiff  Using  Gap  in  Fence. 

145.  Company  must  Maintain  Gates  at  Crosslngs-Fastenings. 

146.  Bars. 

147.  Statutory  Gates  and  Fastenings. 

148.  Difficult  Gate  to  Shut— Habitually  Open. 

149.  Knowledge  of  Defective  or  Open  Gate. 

150.  Gates  at  Private  Crossings  Left  Open  by  Adjoining 

Land-owner — Degree  of  Care. 

151.  Liability  of  Company  to  Third  Persons  for  Gates  Left 

Open. 

152.  Adjoining  Land-owner  Must  Keep  Gate  Closed  as  to 

His  Own  Stock. 

153.  Owner  of  Stock  Must  Make  an  Endeavor  to  Prevent 

Injury. 

154.  Person  Leaving  Gate  Open  Liable  to  Owner  of  Injured 

Stock. 

155.  Gates  at  Crossings  Leading  from  Private  Road  of  Rail- 

road Used  by  the  Public. 

156.  Creating  a  Private  Crossing  where  not  Required  by 

Statute,  Duty  of  Railroad  at. 

157.  Pleading. 

158.  Defective  Fence  or  Gate— Practice. 

159.  Evidence  of  Defective  Gate  or  Fence. 

160.  Instructions  to  Jury. 

161.  Question  for  Jury. 

§  138.  IVIust     maintain     Fences— Demand.— 

Many  of  the  statutes  require  a  railroad  company  not  only 
324 
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to  fence  its  right  of  way,  but  to  maintain  the  fence  after 
built.  Such  a  provision  is  in  fa6\  unnecessary  ;  for  when 
a  fence  has  fallen  into  such  a  condition  that  it  will  not 
keep  stock  off  the  track,  the  right  of  way  is  not  '*  securely 
fenced  in."  Therefore,  all  the  cases  hold  that  the  com- 
pany must  keep  its  fences  in  repair  and  maintain  them  in 
that  condition.(i)  These  statutes  are  mandatory;  and 
the  owner  of  adjoining  land  is  not  required  to  make  a 
demand  for  a  fence  before  he  can  recover  for  damages  in- 
flicted on  his  stock  by  reason  of  the  absence  of  a  proper 
fence.(2)  The  fence  must  be  maintained  at  all  seasons  of 
the  year,  and  the  fa6l  that  stock  does  not  run  out  in 
winter  is  no  excuse  ;  nor  is  a  custom  to  leave  a  gap  so  wood 
can  be  hauled  onto  the  right  of  way,  a  sufficient  excuse. (3) 

§  139.  IVotice  of  Defect. — After  a  company  has 
built  a  fence,  the  maintenance  of  it  is  largely,  if  not  alto- 
gether, a  question  of  diligence.  It  has  built  the  fence,  and 
has  a  right  to  presume  that  it  will  continue  to  serve  as  a 
proper  protection  for  a  reasonable  length  of  time.  If  the 
fence  suddenly  becomes  defe(5iive,  the  company  is  not  lia- 
ble unless  it  has  actual  notice  ot  the  defeC^,  or  a  construc- 
tive notice  of  it.(4)     But  the  company  is  bound  to  take 

(1)  Davis  V.  Hannibal,  etc.,  R.  W.  Co.,  19  Mo.  App.  425;  Young  v, 
Hannibal,  etc.,  R.  R.  Co.,  82  Mo.  427;  Brown  v.  Milwaukee,  etc.,  R.  R. 
Co.,  21  Wis.  39;  Congdon  v.  Central  Vermont  R.  R.  Co.,  56  Vt.  390. 

(2)  Parks  v.  Hannibal,  etc.,  R.  W.  Co.,  20  Mo.  App.  440. 

(3)  Laude  «.  Chicago,  etc.,  R.  R.  Co.,  33  Wis.  640. 

(4)  Young  r.  Hannibal,  etc.,  R.  R.  Co.,  82  Mo.  427;  Studer  «.  Buf- 
'falo.etc,  R.  W.  Co.,  25  Q.  B.  (Can.)  160;  Davis  v.  Chicago,  etc.  R.  R. 

Co.,  40  la.  292 ;  Lemmon  v.  Chicago,  etc.,  R.  R.  Co.,  32  la.  151 ;  Hilliard 
V.  Chicago,  etc.,  R.  R.  Co.,  37  la.  442;  Laney  v.  Kansas  City,  etc.,  R. 
R.  Co.,  «3  Mo.  466;  Toledo,  etc.,  R.  R.  Co.  u.  Eder,  45  Mich.  329; 
Brentner  v.  Chicago,  etc.,  R.  R.  Co.  58  la.  625;  Chicago,  etc.,  R.  R. 
Co.r.Barrie,  55  111.  226;  Toledo,  etc,  R.  R.  Co.r.  Fowler,  22  Ind.  316; 
Maberry  v.  Missouri  Pacific  R.  W.  Co.,  83  Mo.  667;  Brown  r.  Milwau- 
kee, etc.,  R.  R.  Co.,  21  Wis.  39;  Chicago  etc.,  R.  R.  Co.  9.  Saunders, 
35  111.  288;  Case  v.  St.  Louis,  etc.,  R.  R.  Co.  75  Mo.  668. 
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notice  of  an  insufficient  fence,  and  the  tendency  of  the 
materials  of  which  a  fence  is  built  to  decay  and  render  the 
fence  unsafe. (i)  If  a  stranger  throw  down  the  fence,  the 
company  must  have  notice  of  the  gap  created,  or  it  will 
not  be  liable. (2)  The  plaintiff  is  not  bound  to  give  notice 
of  the  defe<5t ;  for  it  is  the  duty  of  the  company  to  dis- 
cover it.  (3) 

§  140.  ConstrnctiTe  IVotiee— Lapse  of  Time.— 

Actual  notice,  however,  is  not  essential  to  create  a  liability . 
Such  a  time  may  have  elapsed  between  the  creation  of  the 
defecSt  and  the  injury  infiidled  as  to  charge  the  company 
with  notice  of  it ;  and  it  will  be  held  liable  upon  the  ground 
that  it  was  guilty  of  negligence  in  not  discovering  the 
defe<St.(4)  *' There  is  no  question  of  the  rule,  that  after 
the  corporation  has  once  eredted  such  fence,  in  order  to 
hold  it  liable  for  an  injury  resulting  to  stock  from  the  fence 
being  down  or  out  of  repair,  it  must  appear  that  the  com- 
pany had  notice  of  the  fa6l,  and  reasonable  time  thereafter 
in  which  to  make  the  needed  repairs,  or  that  sufficient  time 
had  elapsed  between  the  falling  down  or  being  out  of  con- 
dition and  the  date  of  the  injury,  to  create  a  reasonable 


(1)  Ohio,  etc.,  R.  W.  Co.  r.  Clutter,  82  111.  123;  Bay  City,  etc.  R.  R. 
Co.  V.  Austin,  21  Mich.  390. 

(2)  Chicago,  etc.,  R.  R.  Co.  v.  Barrie,  55  111.  229;  Walthers  v.  Mis- 
souri Pacific  R.  W.  Co.  78  Mo.  6X7. 

(3)  Villaie  v.  Great  Western  R.  W.Co.,  11  C.  P.  (Can.)  509;  Studer 
V.  Buffalo,  etc.,  R.  W.  Co.,  25  Q.  B.  (Can.)  160;  Laney  v,  Kansas  City, 
etc.,  R.  R.  Co.,  83  Mo.  466;  Dunn  v,  Chicago,  etc.,  R.  R.  Co.,  58  la.  674. 

(4)  Chicago,  etc.,  R.  R.  Co.  v.  Barrie,  55  111.  226;  Indianapolis,  etc. 
R.  R.  Co.  V.  Hall,  88  111.  368;  Hodge  v,  New  York  Central,  etc.,  R.  R. 
Co.,  27  Hun,  394; King  W.Chicago,  etc.,  R.  R.  Co., 90  Mo.  520;  Morris, 
V.  Hannibal,  etc.,  R.  R.  Co.,  79  Mo.  367;  Brentner  v.  Chicago,  etc., 
R.  R.  Co.,  58  la.  625;  Dunn  v.  Chicago,  etc.,  R.  R.  Co.,  58  la.  674; 
Wheeler  v.  Erie  R.  W.  Co.  2  T.  &  C.  (N.  Y.)  634 ;  Morrison  v.  New 
York,  etc.,  R.  R.  Co.,  32  Barb.  568. 
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presumption  of  negligence  on  its  part  in  not  discovering 
thedefea."(i) 

§  141.  must  Use  Reasonable  Dilii^ence  to  Dfs- 

eorer  Deftct  and  Repair  it. — The  company  must 
at  least  use  reasonable  diligence  to  discover  the  defeA 
and  repair  it;(2)  and  it  has  a  reasonable  length  of  time 
after  discovering  the  defedrl  to  repair  the  fence. (3)  Even 
a  covenant  in  the  deed  for  the  right  of  way  does  not 
change  nor  increase  the  duty  or  liability  of  the  company. (4) 
A  plea  in  defense,  to  the  efTedl  that  the  defeA  had  existed 
only  a  short  time  before  the  injury  is  not  sufficient ;  for  it  is 
too  indefinite. (5)  In  Missouri,  after  speaking  of  the  duty  of 
the  company  to  build  and  maintain  fences,  and  the  reason 
why  it  is  required  to  do  so,  the  Court  said  :  **Therefore,  as 
the  corporation  must  maintain  the  fence  to  such  an  important 
end,  the  law  exa6ts  of  it  a  degree  of  care  and  diligence  in 
looking  after  its  fences,  commensurate  with  the  peril  to 
life  and  property.  "(6)    Somewhat  in  the  line  of  this  ques- 

(1)  Davi8  V,  Hannibal,  etc.,  R.  W.  Co.,  19  Mo.  App.  425.  If  the 
company  negligently  burned  the  fence  down,  lapse  of  time  between 
the  burning  and  the  injury  is  not  necessary,  and  that,  too,  when  no 
stock  had,  up  to  a  short  time  before  that  date,  been  kept  in  the  in- 
closure.    St.  Louis,  etc.,  R.  W.  Co.  v.  McKinsey,  78  Tex.  298. 

(2)  Chubbuck  v.  Hannibal,  etc.,  R  R.  Co.  77  Mo.  591 ;  Rutledge  r. 
Hannibal,  etc.,  R.  R.  Co.  78  Mo.  286;  Chicago,  etc.,  R.  R.  Co.r.  Um- 
phenourr,  69  111.  198;  Toledo,  etc.,  R.  R.  Co.  v.  Fowler,  22  Ind.  316. 

(3)  Munch  V.  New  York  Central  R.  R.  Co.,  29  Barb.  647;  McDowell 
0.  New  York  Central  R.  R.  Co.,  37  Barb.  195;  Pittsburg,  etc.,  R.  R. 
Co.  V.  Eby,  55  Ind.  567;  Indianapolis,  etc.,  R.  R.  Co.  v.  Truitt,  24  Ind. 
162;  Davis  v.  Chicago,  etc.,  R.  R.  Co.,  40  la.  292;  Jeff ersonvi lie,  etc., 
R.  R.  Co.  V.  Sullivan,  38  Ind.  262;  Cleveland,  etc.,  R.  R.  Co.  v.  Brown, 
45  Ind.  90;  Jefferson vi lie,  etc.,  R.  R.  Co.  v.  Nichols,  30  Ind.  321 ;  Tole- 
do, etc.,  R.  W.  Co.  9.  Daniels,  21  Ind.  256;  see  Brown  v.  Minneapolis, 
etc.,  R.  R.  Co.  21  Wis.  39. 

(4)  Chicago,  etc.,  R.  R.  Co.  v.  Saunders,  85  111.  288. 

(6)  Jeffersonville,  etc.,  R.  R.  Co.  1;.  Nichols,  30  Ind.  321. 
(6)  Davis  v.  Hannibal,  etc.,  R.  W.  Co.,  19  Mo.  App.  426. 
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tion  is  an  Illinois  decision  that  the  company  is  not  bound 
to  do  impossible  things,  but  it  is  '^held  to  a  high  degree  of 
diligence  in  keeping  its  fences  in  good  repair. "(i)  Not- 
withstanding this  language  it  is  held  that  the  company  is 
not  "  required  to  keep  a  constant  patrol,  night  and  day," 
(2)  nor  at  night  ;(3)  but  a  daily  inspection  is  required.(4) 
*'  If  this  is  done  daily,  and  they  shall  at  once,  when  in- 
formed of  its  insufficient  condition,  make  the  necessary 
repair,  they  should  not  be  held  liable. "(5)  The  company 
must,  however,  use  reasonable  diligence  after  disccvering 
the  defe<St  to  repair  it.  Thus  where  fire  burned  away  a 
fence,  a  delay  of  a  week  was  held  to  be  unreasonable,  and 
to  render  the  company  liable  ;(6)  so  a  delay  of  two 
months,(7)  But  where  the  animal  entered  upon  the  track 
at  a  place  where  two  of  the  upper  planks  of  the  panel  of 
the  fence  had  been  sawed  off  at  one  end,  aboiit  two  months 
before  the  date  of  the  injury,  and  the  plaintiff  said  he  had 
securely  repaired  it  '*by  nailing  a  plank  perpendicular 
with  and  to  the  post,  and  nailing  the  ends  of  the  sawed 
plank  to  it ;'/  and  it  did  not  appear  that  the  company  had 
any  notice  of  such  fa<Sts  ;  and  it  was  shown  by  one  of  the 
plaintifFs  witnesses  that  he  saw  the  fence  down  at  that 
point  two  days  before  the  injur j^  and  another  that  he  saw 
it  down  the  day  before ;  the  company  was  held  not  lia- 
ble,(8)  Where  fire  burned  down  a  fence  after  the  daily 
inspe6lion,  which  was  at  nine  a.  m.,  the  fire  occurring  at 
noon,  and  the  injury  at  six  p.  m.  ;  and  the  company  had 

(1)  Chicago,  etc.,  R.  W.  Co.  v.  Barrie,  66  in.  226. 

(2)  Id.;  lUinois  Central  R.  R.  Co.  v,  Swearingen,  33  lU.  289. 

(3)  Illinois  Central  R.  R.  Co.  v,  Dickereon,  27  111.  56. 

(4)  Illinois  Central  R.  R.  Co.  v,  Swearingen,  33  111.  289. 

(5)  Antisdel  v.  Chicago,  etc.,  R.  R.  Co.,  26  Wis.  146.    But  Sunday 
ia  excepted.    Illinois  Central  R.R.  Co.  v.  Swearingen,  47  111.206. 

(6)  Cleveland,  etc.,  R.  R.  Co.  r.  Brovn,  45  Ind.  90. 

(7)  Fritz  V.  Kansas  City,  etc.,  R.  W.  Co.,  «1  la.  823. 

(8)  Vinyard  v.  St.  Lonis,  etc.,  R.  W.  Co.,  80  Mo.  93. 
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no  a6iual  notice  of  the  fire,  it  was  held  that  the  company 
was  not  liable. (r)  On  the  showing  of  these  facets,  the 
company  requested  the  Court  to  instruA  the  jury,  if  they 
found  the  fa6ts  to  be  true,  to  find  a  verdift  for  it ;  but  the 
Court  refused  to  do  so,  and  told  the  jury  that  the  company 
was  entitled  to  a  reasonable  time  in  which  to  restore  the 
fence,  and  left  it  to  the  jury  to  say  what  would  be  such  a 
reasonable  time.  It  was  held  to  be  error  to  refuse  the 
instruction  asked.(2) 

§  142.  Repairing^  After  T¥ig^ht— Using  material 

of  Stranger. — As  a  sedition  foreman,  who  was  charged 
with  the  repair  of  the  fences,  was  returning  home  with  his 
gang  of  men  on  a  hand-car  one  evening,  in  the  middle  of 
Odtober,  and  when  about  three-quarters  of  a  mile  from 
their  place  of  quiting  work  for  the  day,  which  they  would 
reach  in  ten  minutes  and  "knock-off"  for  the  day  as 
usual,  he  saw  a  break  in  the  fence  of  the  company, 
but  failed  to  repair  it,  chiefly  because  of  the  late 
hour  of  day,  it  being  within  ten  minutes  of  their  quilting 
time  for  the  day.  That  night  stock  passed  from  the  ad- 
joining field  through  the  break  and  were  injured.  On 
the  part  of  the  company  it  was  claimed  that  "reasonable 
diligence"  did  not  require  the  company  to  repair  the  break 
that  night,  no  knowledge  of  it  in  the  company  previous  to 
that  time  having  been  shown.  On  the  part  of  the  owner 
of  the  stock  killed  it  was  claimed  that  the  company  should 
have  repaired  the  fence  that  evening,  even  though  com- 
pelled to  work  into  the  night,  which  was  pleasant,  and  in 
view  of  the  further  fadt  that  the  discovery  was  made  before 
sun-down.     A  non-suit  was  moved  for,  but  denied.     The 

(1)  Toledo,  etc.,  R.  R.  Co.  v,  Eder,  45  Mich.  329. 

(2)  If  no  fence  was  ever  maintained,  it  is  not  error  to  refuse  an 
instruction  that  notice  of  a  defect  in  the  fence  was  essential  to  fix 
liability  on  the  company.  Dooley  v.  Missouri  Pacific  R.  W.  Co.,  36 
Mo.  App.  381. 
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Court  said  to  the  jury,  in  efFetit,  that  the  defendant  was  en- 
titled to  a  reasonable  time  after  the  discovery  of  the  break 
in  the  fence  to  procure  material  and  repair  it ;  but  if  they 
found  that  the  company  had  a  reasonable  time,  after  notice 
of  the  defeA,  to  procure  material  and  repair  it  by  the  use 
of  ordinary  diligence,  and  it  did  not  use  proper  care  and 
reasonable  diligence  in  making  the  repairs,  and  there  was 
time  on  the  day  after  the  discovery  was  made  to  procure 
the  material  and  make  the  repairs  before  night,  the  de- 
fendant was  liable  ;  yet  if  there  was  not  time  before  night 
on  that  day  to  procure  the  necessary  material  and  to  re- 
pair the  defeftive  fence,  and  the  company  set  about  to 
repair  the  fence  within  a  reasonable  time  afterwards,  or 
set  about  to  procure  the  material  and  repair  the  fence  in  a 
reasonable  time  after  the  notice,  the  defendant  was  not 
liable.  The  jury  found  for  the  plaintiff,  and  its  a£tion 
and  the  Court's  instru6lion  were  upheld.  The  foreman  de- 
nied having  seen  the  break,  but  one  of  the  gang  of  work- 
men said,  he  himself  did,  and  he  was  with  the  foreman. 
The  Court  said  that  it  was  the  duty  of  the  foreman  to  see 
the  break,  for  it  was  in  plain  view  of  him,  being  imme- 
diately opposite  where  he  stopped.  Of  the  question  of 
diligence  it  was  said  :  **A  railroad  corporation  should  be 
held  to  the  same  vigilance  and  activity  in  keeping  a  fence 
in  repair  as  good  business  men  engaged  in  any  calling  or 
industry  where  fences  are  required,  would  naturally  exer- 
cise in  the  prudent  care  of  their  own  property  liable  to  be 
injured  or  destroyed  by  the  breaking  or  burning  of  a  fence. 
And  the  question  whether  an  ordinarily,  prudent  farmer, 
having  crops  inclosed  from  animals  running  outside,  dis- 
covering such  a  break  in  his  fence  as  this,  at  the  time  of 
the  day  these  trackmen  found  the  gap,  would  not  at  once 
have  set  about  repairing  it,  is.  in  my  view  of  the  law,  a  fair 
question  to  submit  to  a  jury,  if  it  is  not  absolutely  certain 
that  he  would  do  so.  I  think  no  fair,  unbiased  panel  of 
twelve  men  would  answer  such  a  question  in  the  negative. 
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And  even  if  there  is  a  fair  chance  of  difference  among 
candid,  unprejudiced  men  upon  any  question  of  this  kind, 
then  it  cannot  be  taken  by  a  Court  away  from  the  jury. 
And  a  disregard  of  the  same  degree  of  care  in  saving  the 
property  of  others  from  injury  by  its  adtion,  that  an  ordi- 
narily prudent  man  would  exercise  in  protefting  his  own 
property,  is  negligence  in  this  corporation,  as  it  would  be 
in  an  individual."  After  quoting  from  a  Wisconsin  case 
that  "Negligence  is  almost  always  to  be  deduced  as  an 
inference  of  fadt  from  several  fa6ts  and  circumstances  dis- 
closed by  the  testimony,  after  their  connexion  and  relation 
to  the  matter  in  issue  have  been  traced,  and  their  weight 
and  force  considered;"  that  "In  such  cases,  if  unbiased 
men  would  differ  as  to  such  inferences,  then  they  cannot  ' 
be  made  without  the  intervention  of-  a  jury,  although  all  of 
the  witnesses  agree  in  their  statements,  or  there  is  but  one 
statement  that  is  consistent  throughout,"(i)  the  Court  pro- 
ceeds to  say :  ''In  this  case  the  nature  of  the  break  in  the 
fence  ;  the  distance  to  defendant's  depot ,  the  time  it  would 
take  to  go  there,  get  the  necessary  material,  and  return 
and  repair  the  fence ,  the  time  of  day  and  the  season  of 
the  year  when  it  was  discovered ;  by  whom  it  was  dis- 
covered ;  the  aftion  of  the  railway  employes  whose  duty 
it  was  to  repair  it,  and  that  they  knew  the  injury  likely  to 
happen  if  it  was  not  -fixed,  and,  knowing  this,  did  not 
notify  the  plaintiff,  or  manifest  any  concern  about  it  till 
morning — were,  in  my  opinion,  such  fadts  and  circum- 
stances as  were  peculiarly  within  the  province  of  a  jury, 
and  properly  belonged  to  no  other  tribunal.  It  was  for 
them,  and  them  alone,  to  decide  whether,  under  such  fa6ts 
and  circumstances,  the  defendant  used  such  proper  dili- 
gence as  a  reasonably  prudent  man  would  in  prote6\ing 
his  own  property  from  damages  or  destru<Stion."(2)     But, 

(1)  Hill  V.  Fond  du  Lac,  56  Wis.  242;  S.  C.  14  N.  W.  Rep.  25. 

(2)  Crosby  ».  Detroit,  G.,  H.  &  M.  R.  W.  Co.,  58  Mich.  458;  S.  C. 
26  N.  W.  Rep.  463 
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where  the  foreman  passed  along  the  road  at  'six  in  the 
evening,  and  found  the  fence  up,  but  it  was  found  down 
at  six  next  morning  the  company  was  held  not  liable.(i) 
So,  where  the  fence  was  discovered  on  fire,  between  six 
and  seven  o'clock  in  the  evening,  and  about  eight  o'clock 
the  sedtion  boss  was  notified  of  the  fire,  but  did  not  go  un- 
til six  o'clock  the  next  morning  to  repair  the  fence,  it  was 
held  that  the  company  was  not  liable  for  stock  that  got  on 
the  road  during  the  night.  It  was  offered  to  prove  in  this 
case  that  material  was  near  by  with  which  the  fence  could 
have  been  repaired  in  a  few  minutes ;  but  as  it  did  not  ap- 
pear that  these  materials  belonged  to  the  company,  it  was 
held  that  the  offer  was  rightly  reje<fted.(2)  Where  an 
employee  passed  along  the  road  at  four  o'clock  on  a  Sat- 
urday afternoon,  and  again  on  Monday  morning,  and  one 
of  the  horses  was  killed  on  Saturday  and  the  other  on 
Sunday  night,  the  company  was  held  not  liable.(3) 

§  143.  Owner  taking  down  Fence  and  Gross- 
ing at  Improper  Place— Pleading. — If  the  owner 
of  stock  takes  down  or  makes  an  opening  in  the  fence  in 
order  that  he  may  take  his  stock  across  the  track,  he  must 
at  his  peril  restore  the  fence ;  and  if  the  fence  is  defedlive 
at  the  opening  by  the  improper  use  of  the  materials,  the 
owner  must  cnrre(5\  the  error  when  he  replaces  or  restores 
the  fence,  if  he  can  do  so  without  extra  cost  to  himself. 
Thus  where  the  fence  builders  of  a  railroad  securely  fenced 
it  at  the  point  of  entry  August  fourth,  and  on  August  fifth 
the  plaintiff  took  his  stock  through  a  gate  and,  instead  of 
taking  them  through  the  opposite  gate,  drove  them  along  a 
few  rods  because  of  an  obstru6iing  ditch,  unwrapped  the 
wire  fence,  thus  making  a  gap  about  one  rod  wide,  and 

(1)  Illinois  Central  R.  R.  Co.  v.  Dickerson,  27  III  55. 
(2) Stephenson  v.  Grand  Trunk  R.  W.  Co.,  34  Mich.  823. 
(8)  Illinois  Central  R.  R  Co.  v.  Swearingen,  47  111.  206. 
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after  the  stock  had  passed  through  into  the  field,  put  up 

the  wires  the  same  as  before  ;  and  that  night  the  stock  got 

through  the  gap  onto  the  track,  and  were  killed,  the  wires 

being  found  on  the   morning  of  the  sixth  unwrapped ;  it 

was  held  that  there  could  be  no  recovery,  for  no  negligence 

in  the    defendent    in    maintaining  the  fence  was  shown. 

The  plaintiff  claimed  that  the  fence  was  insufficient  be- 
cause the  wires  were  not  properly  spaced,  the  lower  wire 

being  thirty  inches  from  the  ground,  but  the  Court  said: 
'•  As  he  opened  the  fence  when  he  had  no  right  to  do  so, 
he-  ought  to  be  held  responsible  for  leaving  it  with  the 
lower  wire  thirty  inches  from  the  ground."  An  offer  was 
made  to  prove  '*  that  the  opening  of  the  fence  was  a  nec- 
essity because  there  was  a  ditch  between  the  railroad  track 
and  the  north  gate,  which  rendered  the  crossing  defeflive, 
and  that  it  was  impossible  to  cross  the  track  at  that  point." 
But  his  right  to  put  in  such  proof  was  denied,  because  of 
the  fad  that  *'  he  did  not  claim  in  his  petition  that  the 
defendant  waschargeablewith  any  negligence  in  this  re- 
spect." The  Court,  however,  said  that  a  necessity  might 
arise  which  would  warrant  the  opening  of  a  gap  in  a  rail- 
road fence,  in  order  to  get  across  it ;  but  the  burden  of 
showing  such  a  necessity  devolved  upon  the  plaintifF.(i) 

§  I^f4.  PlaintiflT  Using  Gap  in  Fence.— A  gap  in 

a  railroad  fence  had  existed  for  some  time.  Through  this 
gap  the  plaintiff,  or  sub-contra<Sor  was  hauling  ties  in  the 
winter  time,  when  there  was  a  deep  snow  on  the  ground, 
and  piling  them  on  the  defendant's  right  of  way.  The 
gap  had  existed  some  time  before  he  began  to  use  it. 
While  the  person,  in  charge  of  the  horse  killed,  was  in  the 
woods  near  the  track,  he  tied  it  to  a  knot  on  a  log,  about 
eight  rods  from  the  railroad,  and  went  to  "  break  a  road." 
When   he  came  back,  in  the  course  of  an  hour,  he  found 

(1)  Davidson  v.  Central  Iowa  R.  W.  Co.,  76  la.  82;  (1888)  S.  C.  39 
N.  W.  Rep.  163. 
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that  the  horse  had  got  loose,  ran  across  the  beaten  track 
to  the  gap,  passed  through  it  and  was  killed  by  a  passing 
train.  Under  these  circumstances  it  was  held  error  not 
to  dire6l  a  verdi6t  for  the  defendant.  "The  fa6ls,  as 
proven  by  the  plaintiff,  do  not  show  any  negligence  on  the 
part  of  the  defendant  for  w^hich  it  should  be  held  liable. 
The  plaintiff  was  using  the  passage  way  in  the  fence  for 
his  own  purpose  and  convenience  ;  and,  while  so  using  it 
the  defendant  was  not  in  default  for  not  putting  up  the 
fence  between  each  load  hauled.  It  was  not  its  duty  to 
station  a  man  there  to  take  up  and  put  down  the  fence  to 
enable  plaintiff  to  pass  in  and  out  of  the  defendant's  right 
of  way  :  and  as  between  plaintiff  and  defendant,  it  owed 
to  plaintiff  no  such  duty.  And,  under  the  fafts  of  the 
case,  it  is  immaterial  whether  the  gap  had  existed  for  any 
length  of  time  previous  to  its  use  by  the  plaintiff."(i)  But 
in  another  instance,  under  peculiar  circumstances,  a  re- 
covery was  allowed.  The  plaintiff  was  one  of  several 
persons  employed  by  a  contraftor  to  make  an  embank- 
ment and  side  track  for  the  defendant,  and  for  the  purpose 
of  the  work  and  the  convenience  of  those  employed,  two 
gaps,  which  were  400  feet  apart,  had  been  made  in  the 
fence,  to  allow  the  passage  of  teams.  Between  these  two 
gaps  was  a  third  gap  not  used  by  the  contraAor  or  his 
workmen.  The  plaintiffs  mules  were  tied,  escaped  and, 
passing  through  the  middle  gap,  were  killed  by  a  passing 
train.  The  defendant  insisted  '*that  as  gaps  had  been 
made  by  the  contraAor  for  his  convenience,  and  that  of 
his  employes,  on  each  side  of  the  gap  complained  of,  the 
facft  that  the  right  of  way  was  not  fenced  was  due  to  the 
ac?ts  of  the  contraftor,  and  that  neither  he  nor  his  employes 
could  complain  ;  and,  though  the  contraAor  may  not  have 
made  the   middle   gap,  nor   used    it,  yet   the   defendant 


(1)  Clark r.  Chicago  &  W.  M.  R.  R.  Co.,  62  Mich.  358;  S.  C.  28  N. 
W.  Rep.  914. 
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should  not  be  deemed  in  fault  for  not  stopping  it,  because', 
with  gaps  on  each  side,  there  would  not,  with  the  middle 
gap  stopped,  have  been  a  fence  within  the  meaning  of  the 
statute."  This  objecftion  was  held  unsound,  the  Court 
saying:  "This  case  is  somewhat  different  from  what  it 
would  have  been  if  they  [the  mules  injured]  were  being 
pastured  upon  the  land  adjacent  to*  the  right  of  way. 
Three  gaps  in  the  fence,  in  400  feet,  would  have  exposed 
the  animals  but  little  more  than  two.  But  where  the  ani- 
mals are  in  use,  as  in  this  case,  and  where  the  intention  is 
to  keep  them  at  all  times  under  control,  the  case  is  different. 
The  danger  of  their  escaping  upon  the  track  when  they 
have  broken  temporarily  from  their  fastenings,  and  the 
owner  is.  in  pursuit  of  them,  is  enhanced  by  every  addi- 
tional gap.  Because,  then,  the  plaintiff  might  be  deemed 
to  have  incurred  the  responsibility  of  preventing  his  mules 
from  escaping  through  either  of  the  necessary  gaps,  we 
do  not  think  it  could  be  said  that  he  incurred  the  respon- 
sibility of  preventing  them  from  escaping  through  the 
unnecessary  one.  It  was  proper  for  the  defendant  to  stop 
that  one,  and  if  it  had  done  so  we  think  that  the  plaintiff 
would  have  been  aided  in  keeping  his  mules  out  of  danger. 
As,  then,  the  mules  escaped  upon  the  track  througli  a  gap 
which  the  defendant  might  properly  have  stopped,  it  ap- 
pears to  us  that  the  jury  was  justified  in  finding,  so  far  as 
the  mere  charaAer  of  the  place  is  concerned,  that  they 
were  injured  by  reason  of  a  want  of  a  fence,  and  that 
instru6tic»ns  given  upon  the  theory  that  they  might  so  find, 
provided  the  defendant  could  be  charged  with  knowledge 
of  the  gap,  cannot  be  held  to  be  erroneous,  "(i) 

§  145.  €onipany    Iflust    maintain    Gates     at 

Crossings — Fastenings.— Gates     set    in   a    railroad 

(1)  Accola  V.  Chicago,  B.  &  Q.  R.  R^Co.,  70  lov.a,  185  ;  S.  C.  30  X. 
W.  Rep.  603. 
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fence  are  a  part  of  the  fence,(i)  and  must  be  maintained 
by  the  company  under  a  statute  requiring  the  company  to 
maintain  a  fence  along  its  right  of  way. (2)  Not  only 
must  they  maintain  gates,  but  the  gates  must  not  be  defec- 
tive, so  as  to  blow  open. (3)  The  duty  to  keep  fences  in 
repair  includes  the  duty  to  keep  the  gates  closed. (4)  If  a 
gate  is  left  continuously  open  by  the  agents  and  servants 
of  the  company,  or  by  those  doing  business  with  it,  the 
fence  is  not  maintained. (5)  The  duty  to  maintain  the 
gate  cannot  be  shifted  by  the  company  to  the  land-owner 
so  as  to  escape  liability  as  to  strangers  ;(6)  nor  is  it 
released  as  to  the  owner  by  reason  of  the  fadl  that  he 
has  found  it  necessary  to  make  some  repairs  upon  it. (7) 

(1)  Morrison  v,  Kansas  City,  etc.,  R.  R.  Co.,  27  Mo.  App.  418;  Bin- 
icker  r.  Hannibal,  etc.,  R.  R.  Co.,  83  Mo.  660;  Chicago,  etc.,  R.  R.  Co. 
V.  Harris,  54  111.  528;  Murphy  v.  Grand  Trunk  R.  W.  Co.,  1  Ontario, 
619;  West  v,  Missouri  Pacific  R.  W.  Co.,  26  Mo.  App.  344. 

(2)  Mackie  v.  Central  R.  R.  Co.,  54  la.  540. 

(3)  Hammond  v.  Chicago,  etc.,  R.  R.  Co.,  43  la.  168. 

(4)  Chicago,  etc.,  R.  R.  Co.  v.  Harris,  54  111.  528. 

(5)  Spinner  v.  New  York  Central  R.  R.  Co.,  6  Hun,  600;  S.  C.  4  T. 
&  C.  595. 

(6)  Peoria,  etc.,  R.  W.  Co.  v.  Babbs,  23111.  App. 454. 

(7)  Id.  In  England  it  is  held  that  a  railway,  on  private  property^ 
made  and  used  exclbsively  for  the  proprietor's  own  use,  and  not  for 
passenger  traffic,  is  not  subject  to  the  statutory  regulations  as  to 
gates  and  persons  in  charge  at  level  crossings;  nor  is  the  proprietor 
bound  at  common  law  to  erect  fences.  Hence,  where  a  horse  escaped 
without  fault  of  the  owner,  and  went  two  miles  on  a  turnpike,  and 
then  got  on  at  a  crossing,  went  down  a  private  railway  to  a  public 
railway,  entered  thereon  and  passed  along  that  track,  untii  it  was 
struck  and  killed;  it  was  held  that  neither  company  was  liable.  Mat- 
son  V.  Baird,  3  App.  Cas.  1082;  S.  C.  39  L.  T.  304;  26  W.  R.  835;  affirm- 
ing Scotch  Cases  4, Series  5,  Vol.  87.  By  statutes  in  some  states  rail- 
road companies  may  put  in  gates  and  provide  them  with  fartenings 
at  farm  crossings,  and  if  they  are  left  open  the  companies  ivill  not 
be  liable  for  stock  that  get  through  from  the  farm  adjoining;  but  it 
is  optional  with  the  companies  to  supply  the  fastenings;  and  if  they 
do  not  supply  them,  the  case  resolves  itself  into  an  ordinary  case  of 
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§  146.  Bars. — The  rules  applicable  to  keeping  gates 
closed  and  in  repair  are  applicable  to  bars.  Bars  are  a  part 
of  the  fence,  "and  at  the  same  time  serve  as  a  place  of  pass- 
2i?6'"(^)  The  company  must  take  notice  of  the  tendency 
of  bars  to  rot,  decay  and  become  out  of  repair.  Thus 
where  colts  broke  down  rotten  bar-poles,  apparently  sound, 
but  which  had  stood  several  years,  and  were  killed,  the 
company  was  held  liable.(2)  It  may  be  shown  that  the 
company  repaired  the  gate  or  bars  after  the  accident 
occurred.  (3) 

§  147.  Statutory  Gates  and  Fastening^s. — If  the 

statute  does  not  prescribe  the  kind  of  gate  or  fastenings, 
the  company  is  bound  to  use  only  such  as  are  in  common 
use. (4)  But  if  the  statute  defines  the  kind  of  gate  that 
must  be  used,  then  the  company  must  comply  with  its  re- 
quirements ;  and  this  is  true  of  the  fastenings.  Thus 
where  the  statute  required  a  latch,  a  rail  was  held  to  be  an 
inadequate  substitute,  and  the  defendant  not  even  entitled 
to  notice  of  the  fadt  of  the  gate  being  open. (5)  So. 
where  the  statute  rQC^mr^d  proper  Jastenings^  but  the  gate 
was  held  shut  by  its  own  weight,  as  gates  of  that  kind  in 
that  vicinity  were  usually  built,  it  was  held  that  the  company 
was  liable  ;  for  a  fastening  would  probably  have  prevented 
the  injury.(6)  But  in  one  case  it  was  held  that  the  adjoining 
proprietor  could  waive  the  kind  of  gate  fastenings  required 

negligence.  Sather  v,  Chicago,  etc.,  R.  W.  Co.,  40  Minn.  91 ;  S.  C.  41 
N.  W.  Rep.  458. 

(1)  Bay  City,  etc.,  R.  R.  Co. ».  Austin,  21  Mich.  390,  407. 

(2)  Hovorka  v.  Minneapolis,  etc.,  R.  W.  Co..  34  Minn.  281;  S.  C.  25 
N.  W.  Rep.  595;  Page  v.  Great  Eastern  R.  W.  Co.,  24  L.  T.  585. 

(3)  Page  V,  Great  Eastern  R.  W.  Co.,  24  L.  T.  585. 

(4)  Chicago,  etc.,  R.  W.  Co.  v.  Buck,  14  III.  App.  394. 

(5)  Duncan  v.  St.  Louis,  etc.,  R.  W.  Co.,  91  Mo.  67. 

(6)  Vernon  v.  Grand  Trunk  R.  W.  Co.,  2  Montreal,  (Can.)  S.  C.  181. 
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by  the  statute  and  then  his  adjoining  neighbor,  whose  lands 
was  not  fenced  off  from  him,  could  not  complain  of  the 
waiver  if  his  stock  passed  through  or  over  the  gate  and  were 
killed,  the  gate  adlually  provided  being  a  sufficient  gate  to 
turn  ordinary  stock.(i)  A  statute  allowed  the  company 
to  provide  locks  for  the  gates,  providing  that  the  key  should 
be  given  to  the  adjoining  land-owner  and  the  company  in 
no  instance  being  liable  if  his  stock  passed  through  the 
gate  when  not  shut.  But  it  was  held  that  the  statute  was 
merely  permissive,  the  company  not  being  bound  to  pro- 
vide locks ;  and  if  it  did  not,  the  question  for  trial  was 
whether  the  company  was  guilty  of  negligence  in  not 
keeping  it  shut. (2)  So,  if  a  gate  has  a  bad  hinge,  if  it 
can  be  shut  readily,  it  is  a  compliance  with  the  statute ; 
but  probably  if  it  could  only  be  shut  with  much  difficulty, 
and  for  that  reason  it  was  left  open,  the  company  would  be 
liable. (3)  The  fa<5l  that  other  like  fastenings  had  proved 
insufficient  in  praAice,  may  be  shown  in  evidence,  if  the 
Court  says  to  the  jury  that  before  they  consider  such  proof, 
it  must  not  only  be  shown  that  the  fastenings  were  alike, 
but  also  that  the  manner  in  which  they  were  put  on  and  the 
manner  of  hanging  the  gates  were  in  all  respedls  alike  ; 
and  an  offer  to  show  that  such  fastenings  were  used  else- 
where, and  were  sufficient,  must  be  accompanied  by  an 
offer  as  to  this  similarity. (4)  The  faA  that  the  gate  was 
fastened  on  the  pasture  side,  is  not  evidence  sufficient  to 
charge  the  company  with  negligence,  unless  it  is  shown 
that  the  fastenings  were  defedtive,  and  for  that  reason  the 


(1)  Harrington  t;.  Chicago,  etc.,  R.  R.  Co.,  71  Mo.  384. 

(2)  Sather  r.  Chicago,  etc.,  R.  W.  Co.,  40  Minn.  91;  S.  C.  41  N.  W. 
Rep.  458. 

(3)  Spinnerv.  New  York,  etc.,  R.  R.  Co.,  4  T.  &  C.  595;    S.  C.  6 
Hun,  600. 

(4)  Payne  v.  Kansas  City,  etc,,  R.  R.  Co.,  72  la.  214;  S.  C.  38  N. 
W.  Rep,  633. 
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animal  got  out.(i)  But  where  the  gate  was  fastened  on 
the  pasture  side,  and  the  hook  was  so  bent  that  a  slight 
pressure  against  the  gate  was  sufficient  to  throw  it  out 
of  the  staple,  a  verdict  was  permitted  to  stand ;  and  it 
was  said  that  if  the  fastening  was  not  sufficient  it  was 
such  a  failure  to  fence  as  would  render  the  company  liable 
to  double  damages.  The  Court  having  admitted  evidence 
showing  that  the  gate  might  have  been  hung  to  swing  into 
the  field,  the  error,  if  one  was  committed,  was  cured  by 
the  Court  instruAing  the  jury  that  the  company  had  a 
right  to  hang  the  gate  on  either  side..(2)  In  this  case  the 
jury  was  also  instru(5^ed  that  the  main  question  was 
whether  the  fastenings  were  sufficient  for  the  pur- 
pose for  which  they  were  used ;  and  if  not  sufficient, 
and  by  reason  of-  the  insufficiency  the  cattle  got  on  to  the 
track  and  were  killed,  the  company  was  liable  ;  but  in  de- 
termining the  insufficiency  of  the  gate,  they  could  consider 
whether  such  fastenings  were  so  put  on  as  would  be  con- 
sidered safe  by  a  man  of  ordinary  prudence.  It  was  held 
that  the  company  could  not  complain  of  this  instru6tion. 
In  Missouri  if  an  adjoining  proprietor  is  satisfied  with  a 
sliding  panel  or  gate  at  his  crossing  instead  of  a  gate  hung 
and  fastened  with  a  latch  or  hook,  as  prescribed  by  statute, 
no  one  else  can  complain. (3) 

§  148.  Difficult  Gate  to  Shut— Habit nally 

Open. — A  company  may  render  itself  liable,  where  it 
would  otherwise  not  be,  for  the  a6t  of  a  third  person  leav- 
ing a  gate  open,  of  which  it  had  no  notice,  by  keeping  and 
maintaining  a  gate  difficult  to  shut  or  close, — even  though 

(1)  Butler  v.  Chicago,  etc.,  R.  W.  Co.,  71  la.  206;   S.  C.  32  N.  W. 
Rep.  262. 

(2)  Payne  v.  Kansas  City,  etc.,  R.  R.  Co.,  72  la.  214;  S.  C.  33  N.  W. 
Rep.  633. 

(3)  Harrington  v.  Chicago,  etc.,  R.  R.  Co.,  71  Mo.  384. 
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the  gate  when  closed  would  be  ample  proteAion ;  espec- 
ially where  the  statute  required  it  to  be  so  hung  "  that  it 
maybe  easily  opened  and  shut."  This  is  especially  true 
where  the  gate  is  habitually  left  open,  as  a  result  of  the 
difficulty  of  shutting  it.  In  a  case  of  this  kind  it  was  said  : 
'•  In  the  case  decided  by  the  Supreme  Court,  it  could  well 
be  said  that  the  irijury  resulted  diredly  from  the  wrongful 
a6t  of  some  third  party,  without  the  active  co-operation  of 
the  company,  in  leaving  the  gate  open.  While  in  this  case, 
the  willful  omission  of  duty  on  the  part  of  the  defendant 
led  diredtly  to  the  a(5l  of  leaving  the  gate  open,  or  the 
leaving  the  gate  open  was  so  habitual,  and  consequential 
upon  the  condition  in  which  defendant  left  it  for  a  space 
of  two  months,  as  to  be  said  to  have  been  within  the  range 
of  reasonable  probability ;  and  the  defendant  should  have 
reasonably  anticipated  the  result.  Among  the  well  estab- 
lished rules  of  consequential  damages  is  the  following : 
'  The  innocent  or  culpable  aft  of  a  third  person  may  be 
the  immediate  cause  of  the  injury,  and  still  an  earlier 
wrongful  a<it  may  have  contributed  so  effeftually  to  it  as  to 
be  regarded  as  the  efficient,  or  at  least  concurrent  and 
responsible  cause."(i)  And  while  it  is  true,  generally 
that  where  the  wrongful  aft  of  one  party  affords  only  the 
occasion  for  the  alleged  wrongful  aft  of  another,  it  is  too 
remote  as  to  the  first  wrong  done ;  yet  this  rule  is  always 
subjeft  to  the  qualification,  *  unless  the  injury  thus  ensuing 
was  such  as  was  likely,  according  to  the  general  experi- 
ence, to  happen  from  such  conduft,  or  where  the  miscon- 
duft  offering  such  opportunity  consists  in  the  omission  of 
some  precaution  it  was  the  defendant's  duty  to  take  against 
such  loss  as  has  occurred. '(2)  It  was  upon  this  idea 
that  it  was  held  in  Byrne  v.  Wilson(3)  that  the  owner  of  a 

(1)  1  Sutherland  on  Damages  64. 

(2)  1  Satherland  00  Damages,  70. 

(3)  15  Irish  Com.  Law  332,  342. 
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Stage  coach  was  responsible  where  the  driver,  through 
negligence,  precipitated  a  coach  into  a  dry  canal,  and  the 
lock-keeper  thereafter  carelessly  opened  the  gates  of  the 
canal  and  a  passenger  was  drowned.     O'Brien,  J.,  said  : 

*  It  is  true  that  the  subsequent  letting  of  the  water  into 
the  lock  was  the  other  and  more  proximate  cause  of  her 
death,  and  that  she  would  not  have  lost  her  life  but  for  such 
subsequent  a<5t,  which  was  not  the  necessary  consequence 
of  the  previous  precipitation  by  the  negligence  of  the  defen- 
dant's servatits.  But  in  my  opinion,  the  defendant  is  not 
relieved  from  liability  for  his  primary  negle<5t  by  showing 
that,  but  for  such  subsequent  a<^t,  the  death  would  not  have 
ensued.'  It  is  pursuant  to  the  same  principle  that  the 
courts  hold  railroad  companies  liable  for  the  injuries  done 
to  a  child  by  leaving  a  turn-table  unlocked.  Although, 
but  for  the  table  being  put  in  motion  by  another  child,  no 
injury  would  have  resulted,  yet  the  liability  attaches  be- 
cause of  the  primary  negligence,  and  the  reasonable  pro- 
bability to  be  anticipated  by  the  secondary  causes  resulting. 
As  was  said  by  Norton,  J.,  in  Nagel  z\  Railroad, (i)  after 
holding  that  the  probable  result  should  have  been  foreseen, 

*  Not  having  been  provided  against,  the  original  negli- 
gence continued  and  remained  a  culpable  and  dire<5t  cause 
of  the  injury,  and  the  rest  is  to  be  found  in  the  probable 
injurious  consequences  which  were  to  be  anticipated,  not 
in  the  number  of  subsequent  events  and  agencies  which 
might  arise.'  Accordingly  it  was  held,  in  Boggs  v.  Rail- 
road,{2)  that  where  the  company  had  omitted  to  repair  an 
opening  in  its  fence,  through  which  the  plaintifTs  colt 
escaped  onto  the  road,  and  was  injured  by  being  fright- 
ened by  the  locomotive,  which  impelled  it  to  jump  over 
a  barbed  wire  fence  to  escape,  that  the  company  was  liable 
for  the  first  negleft  as  the  prime  cause. "(3) 

(1)  75  Mo.  661. 

(2)  18  Mo.  App.  274. 

(3)  Morrison  v.  Kansas  City,  etc.,  R.  R.  Co.,  27  Mo.  App.  418. 
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§  149.  Knoirledgeof  Defect! Fe  or  Open  Crate— 

CrUard. — If  the  gate  is  defecitive,  the  company  is  pre- 
sumed to  know  it ;  and  the  plaintiff  need  not  bring  that 
knowledge  home  to  it,  before  he  can  recover.(i)  But 
where  gates  or  bars  are  left  open  or  become  out  of  repair, 
the  company  must  have  actual  or  implied  notice  of  that 
fa6t,  and  a  reasonable  time  to  close  them,  and  if  necessary, 
on  their  suddenly  becoming  out  of  repair,  reasonable  time 
to  repair  them. (2)  But  such  is  not  the  case  where  the 
open  gate  is  the  result  of  an  improper  fastening ,  and  the 
company  is  not  even  entitled  to  an  instru6tion  that  they 
are  not  liable  if  they  had  no  notice  that  the  gate  was  open 
either  actual  or  constru<ftive.(3)  The  rule  is,  however,  in 
case  of  the  gate  suddenly  becoming  defe6iive,  or  blowing 
open,  that  the  company  must  have  aAual  knowledge  of  its 
defedtive  condition,  or  of  its  being  open,  or  su.ch  a  time 
must  have  elapsed  between  the  occurrence  of  the  event  and 
injury  as  to  charge  the  company  .with  notice  of  the  de- 
fe6l.(4)  If,  however,  the  company  has  been  negligent  in 
not  maintaining  the  gate,  notice  that  it  is  defe6tive  is  not 
essential. (5)  Where  the  charge  is  that  the  company  was 
negligent  in  not  keeping  the  gate  closed,  it  is  error  for  the 
Court  to  say  to  the  jury  that  it  is  liable  if  it  does  not  fence 
its  road ;  for  the  complaint  is  not  that  the  company  did 
not  fence,  but  that  it  was  negligent  in  not  maintaining  the 


(1)  Hammond  v.  Chicago,  etc.,  R.  R.  Co.,  43  la.  168. 

(2)  Ay les worth  v,  Chicago,  etc.,  R.  R.  Co.,  80  la.  459;  Spinner  v. 
New  York:  Central  R.  R.  Co.,  67  N.  Y.  153. 

(3)  Duncan  t\  St.  Louis,  etc.,  R.  B.  Co.  91  Mo.  67. 

(4)  Heaston  v.  Wabasb,  etc.,  R.  R.  Co.,  18  Mo.  App.  403;  Chicago^ 
etc.,  R.  R.  Co.  V,  Magee,  60  111,  529;  Robinson  v.  Grand  Trunk  R.  W. 
Co.,  32  Mich.  322;  Lambert  v.  Grand  Trunk  R.  W.  Co.,  28  L.  Can. 
Jur.  3;  S.  C.  7.  Leg.  News,  4;  Morrison  v,  Kansas  City,  etc.,  R.  R.  Co., 
27  Mo.  App.  418. 

(5)  Grand  Rapids,  etc.,  R.  R.  Co.,  v.  Monroe  47  Mich.  162. 
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fence  or  the  gate,  which  is  a  part  of  the  fence. (i)  It  is, 
however,  no  part  of  the  company's  duty  to  especially 
keep  a  servant  to  watch  and  close  the  gate  or  bar  ;(2)  but 
it  must  keep  such  a  force  as  may  be  able  to  make  daily 
inspection,  and  discover  the  opened  gate  or  bar  and  close 
it.(3)  Of  course  if  the  company's  own  servants  left  the 
gate  open,  the  company  is  liable,  the  adl  of  the  servants 
being  the  aft  of  the  company. (4)  Leaving  the  gate  open 
for  a  week  is  suflScient  negligence  to  charge  the  company. 
(5)  Where  the  gate  was  left  open  for  thirty-six  hours  be^ 
fore  the  injury,  and  was  not  known  to  have  been  closed 
for  several  days  previous  thereto,  and  the  fences  were  in- 
spedled  only  once  a  week,  it  was  held  to  be  a  question  for 
the  jury  whether  the  company  was  negligent.  (6) 

§  150.  Gates  at  Prirate  Crossings  liCft  Open 
by  Adjoining^  Land-owner— Degree  of  Care. — 

The  Iowa  statute  requires  that  *'when  any  person  owns 
land  on  both  sides  of  any  railroad,  the  corporation  owning 
the  railroad  shall,  when  required  so  to  do,  make  and  keep  in 
good  repair,  one  causeway  or  other  adequate  means  of 
crossing  the  same."  The  same  statute  made  the  railroad 
company  "absolutely  liable  for  all  injuries  resulting  from 
a  failure  to  fence  at  all  points  where  it  has  a  right  to 
fence,"  which  was  equivalent  to  one  making  it  the  duty 
of  a  railroad  to  fence  at  such  points.  The  duty  to  provide 
causeways,  and  the  duty  to  fence  were  said  to  be,  "to  a 
certain    degree,  and    in    a    certain    sense,    antagonistic. 

(1)  Chicago,  etc.,  R.  R.  Co.  v,  Magee,  fO  111.  529. 

(2)  Hook  V.Worcester,  etc.,  R.  R.  Co.,  58  N.  H.  251. 

(3)  Chicago,  etc.,  R.  R.  Co.  v.  Harris,  54  111.  528. 

(4)  Toledo,  etc.,  R.  W.  Co.  v.  Nelson,  77  111.  160, 

(5)  Chicago,  etc.,  R.  R.  Co.  v.  Harris,  54  111.  528. 

(6)  Wait  V,  Burlington,  etc.,  R.  R,  Co.,  74  la.  207;  S.  C.  37  N.  W. 
Rep.  159. 
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Where  tbey  co-exist  neither  can  be  as  perfe<5tly  discharged 
as  if  the  other  were  not  required.  The  duty  which  arises 
out  of  these  requirements  is  like  a  resultant  motion  in 
physics,  ^hich  takes  the  dire6lion  of  neither  force,  but 
one  between  and  dependent  upon  both."  The  Court  then 
proceeds  to  comment  on  the  duty  the  railroad  owes  both 
to  third  persons  and  to  the  owner  of  the  land :  "A  fence 
with  gates  and  bars,  in  the  nature  of  things,  cannot  be  as 
secure  as  an  unbroken  fence,  for  a  gate  is  more  liable  to 
be  left  open,  or  a  bar  to  be  left  down,  than  a  fence  is  to  be 
thrown  over.  And  a  crossing  which  can  be  used  only  by 
opening  gates  or  removing  bars  is  much  less  inconvenient 
than  one  to  which  there  are  no  obstructions.  And  yet  it  is 
evident  that  if  fences  must  be  built,  and  at  the  same  time 
private  crossings  must  be  furnished,  in  many  instances 
gates  and  bars  must  be  employed.  It  will  not  do  to  say 
that  the  whole  difficulty  can  be  obviated  by  the  use  of  cat- 
tle-guards and  open  crossings.  These  may  do  very  well 
and  be  very  proper  in  some  places.  And  under  certain 
circumstances  it  may  be  the  duty  of  the  company  to  pro- 
vide them.  But  it  is  very  apparent  that  in  many  cases 
their  efieft  would  be  to  throw  cultivated  land  open  to  the 
common.  When  a  private  crossing  is  necessary  to  enable 
a  proprietor  to  reach  the  highway  or  adjacent  parts  of  his 
own  premises,  such  crossing  is  provided  for  the  accom- 
modation of  the  person  for  whom  it  is  intended.  But  it  is 
an  accommodation  which  the  railroad  company  is  under 
obligation  to  furnish.  When  a  company  then  discharges 
each  of  these  duties,  the  duty  to  fence  and  the  duty  to 
provide  a  private  crossing  in  a  manner  as  perfect  as  either 
can  be  reasonablv  discharged  consistentlv  with  the  ob- 
servance  of  the  other,  what  further  is  required?  *  *  * 
*  There  seems  to  be  a  degree  of  inconsistency  in  im- 
posing the  general  duty  to  provide  a  private  crossing, 
which  in  many  instances  requires  gates  or  bars,  and  at 
the  same  time  hold  the  company  liable  for  the  negligence 
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of  the  person  for  whose  benefit  the  bars  or  gates  are  furn- 
ished, and  in  requiring  it,  at  its  peril,  to  discontinue  the 
crossing,  if  such  person  negligently  permits  the  gates  or 
bars  to  remain  open.  Under  such  circumstances,  if  cattle- 
guards  and  an  open  crossing  could  properly  be  employed, 
it  might  become  the  duty  of  the  company,  in  order  to 
avoid  liability  to  third  persons,  to  provide  such  open  cross- 
ings. But  when  such  open  crossing  cannot  be  provided 
the  company  cannot  be  required  to  do  more  than  exer- 
cise reasonable  diligence  and  care  to  keep  the  bars  and 
gates  closed.(i)  And  if,  notwithstanding  this  diligence 
and  care,  a  gate  is  left  open,  and  an  injury  results,  the 
loss  must  be  borne  by  the  party  whose  negligence  caused 
it."(i*)  If  the  person  who  has  a  right  to  demand  a  gate  or 
bars,  waives  his  right  to  them,  he  cannot  afterwards  in- 
sist that  the  company  wrongfully  failed  to  put  them  in,  and 
consequently  he  lost  a  pr6te6tion  to  his  stock. (3)  The 
faft  that  the  owner  of  the  adjoining  land  habitually  left 
them  open  does  not  charge  the  company  with  notice  thai 
they  are  open  on  the  night  of  the  injury,  so  as,  of  that 
alone,  lo  charge  it  with  notice. (4) 

§  151.  liiability  of  Company  to  Third  Per- 
sons for  Gates  Lett  Open. — Suppose,  however,  the 
gates  or  bars  are  left  open  by  third  persons,  or  by  persons 
who  have  no  connexion  with  the  railroad  and  who  are  not 
the  adjoining  owners ;  is  the  company  liable  to  a  person 
who  did  not  leave  them  open  and  who  is  not  an  adjoining 

(1)  Citing  Aylesworth  r.  Chicago,  etc.,  R.  R.  Co.,  30  la,  459. 

(2)  Henderson  v.  Cliicago,  etc.,  R.  R.  Co.,  39  la.  220.  Citing  Russell 
0.  Hanley,  20  la.  219. 

(3)  Tombs  V.  Rochester,  etc.,  R.  R.Co.,18  Barb.  583;  Harrington  v. 
Chicago,  etc.,  R.  R.  Co.,  71  Mo.  384. 

(4)  Henderson  v.  Chicago,  etc.,  R.  R.  Co.,  43  la.  620;  see  also,  Hen- 
derson V.  Chicago,  etc,,  R.  R.  Co.,  48  la.  216 
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owner?  In  such  an  event  is  it  liable  to  an  adjoining  owner? 
If  the  fence  has  been  thrown  down  by  a  third  person,  or 
the  gates  or  bars  left  open  by  him,  the  company  is  not  lia- 
ble, unless  it  has  adhial  notice  of  the  opening  or  sufficient 
time  has  elapsed  to  charge  the  company  with  a  knowledge 
of  the  defe(5t.(i)  The  company  must  use  due  diligence  to 
keep  the  gates  closed  or  the  bars  up ;  and  if  it  has  exer- 
cised such  due  diligence  it  is  not  liable.(2)  But  the  rule 
as  stated  does  not  always  obtain,  especially  in  Missouri. 
There,  it  will  be  recolledted,  it  is  held  that  the  company 
owes  but  slight  duty  to  the  owner  of  stock  trespassing  on 
land  adjoining  the  railroad,  and  if  the  fence  around  the 
field  ol  the  adjoining  proprietor  is  a  lawful  one,  there  is 
no  obligation  on  the  company,  except  as  to  such  propri- 
etor, to  fence  its  road  where  it  runs  through  his  field.  If, 
therefore,  stock  break  into  such  an  adjoining  field,  which 
is  unfenced  next  to  the  road,  the  company  is  not  liable  to 
the  owner  of  such  stock. (3)  Applying  this  rule  it  was 
held  that  if  a  gate  was  left  open  by  a  third  person,  or  the 
adjoining  proprietor,  even  though  the  company  was  not 
negligent  in  providing  a  sufficient  gate,  the  company  was 
not  liable,  if  the  fence  between  the  adjoining  owner  and  the 
place  where  the  owner  of  the  stock  had  his  stock  was  a 
lawful  one. (4)  Even  where  the  company  is  held  liable  for 
an  unsafe  fastening  which  enabled  the  wind  to  blow  the 
gate  open,  the  company  is  not  liable  if  the  same  gate  is 
left  open  by  a  third  person. (5)  There  are  cases,  how- 
ever, which  require  the  company  at  its  peril  to  keep  the 

(1)  Toledo,  etc.,  R.  R.  Co.  v.  Fowler,  22  Ind.  316;  Bartlett  v,  Dubu- 
que, etc.,  R.  R.  Co.,  20  la.  188;  Russell  v.  Hanley,  20  la.  219. 

(2)  Henderson  v.  Chicago,  etc.,  R.  R.  Co.,  39  la,  220;  Henderson  v. 
Chicago,  etc.,  R.  R.  Co.,  48  la.  216;  Henderson  v.  Chicago,  etc.,  R.  R. 
Co.,  43  la.  620;  Davenport  r.  Chicago,  etc.,  R.  R.  Co.,  76  Wis.  399. 

(3)  Berry  v.  St.  Louis,  etc.,  R.  R.  Co.,  65  Mo.  172. 

(4)  Harrington  v,  Chicago,  etc.,  R.  R.  Co.,  71  Mo.  384. 

(5)  Binicker  0.  Hannibal,  etc.,  R.  R.  Co.,  83  Mo.  660. 
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gates  closed.  Thus  where  a  company  put  in  gates  at  a  farm 
crossing,  and  stock  of  a  stranger  broke  into  the  field  and 
went  through  the  open  gate  onto  the  railroad,  it  was  held 
that  the  question  of  the  company's  negligence  in  closing 
the  gate  was  not  involved  ;  but  only  the  question  whether 
the  track  '*was  securely  fenced  in  at  the  point  at  which 
the  stock  entered  upon  it."  The  Court  held  the  company 
liable,  and  refused  to  consider  the  Missouri  cases  as  af- 
fording precedents.(i)  Where  a  company  was  liable  to 
one  whose  stock  entered  a  gate  left  open  by  a  stranger,  it 
was  held  competent  for  the  Legislature  to  pass  an  a<5l  reliev- 
ing  the  company  from  all  injuries  thereafter  inflicted  at  cross- 
ings, where  gates  had  been  previously  established. (2) 

§  152.  Adjoining  Land-Owner  IHnst  Keep 
Crate  Closed  as  to  his  Own  Stoci^. — If  gates  are 

(1)  Wabash  R.  W.  Co.  v.  Williamson,  104  Ind.  IW;  Louisville,  etc. 
R.  W.  Co.  V.  Goodbar,  102  Ind.  596.  The  case  of  Indianapolis,  etc.,  R. 
R.  Co.  V.  Adkins,  23  Ind.  340, is  overruled  on  this  point  in  Cincinnati, 
etc.,  R.  R.Co.  r.  Ridge,  64  Ind.  39,  as  well  as  in  the  cases  of  Indiana- 
polis, etc.,  R.  R.  Co.  V,  Adkins.  23  Ind.  345;  Indianapolis,  etc.,  R.  R. 
V.  Petty,  26  Ind.  413;BellefontaineR.  W.  Co.  v,  Suman,  29  Ind.  40.  See 
Hunt  V.  Lake  Shore,  etc.,  R.  W.  Co.,  112  Ind.,  p.  73.  - 

(2)  Pennsylvania  Co.  r.  Spaulding,  112  Ind  47;  Jeff ersonville,  etc., 
R  R.  Co,  \\  Peters,  27  N.  E.  Rep.  299;  Hunt  r.  Lake  Shore,  etc.,  R.  R. 
Co.  112  Ind.  69;  Louisville,  etc.,  R.  W.  Co.  r.  Thomas,  27  N.  W.  Rep. 
302;  Jeffersonville,  etc.,  R.  R.  Co.  ».  Dunlap,  112  Ind.  93. 

Gate  Improperly  Shut — A  gate  when  properly  closed  was  of  legal 
height, but  it  might  be  closed  in  such  a  way  as  to  leave  it  much  lower  at 
one  end.  It  having  been  so  closed  one  evening  by  a  third  person,  one  of 
the  plaintifTs  horses  jumped  over  the  lower  end,  and  in  doing  so,  un- 
fastened the  gate  so  that  another  horse  escaped  upon  the  track,  and 
both  were  killed  on  the  following  morning  by  a  locomotive.  One  of 
the  hooks  on  which  the  gate  rested  when  closed  was  out  of  place, 
but  its  absence  did  not  interfere  with  the  proper  closing  of  the  gate 
or  impair  its  efficiency  when  closed.  It  was  held  that  neither  the 
absence  of  the  hook  nor  the  negligence  of  the  third  person  rendered 
the  railroad  company  liable  for  the  killing  of  either  or  both  horses. 
Davenport  v,  Chicago,  etc.,  R.  R.  Co.  76  Wis.  399. 
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put  in  for  the  convenience  of  the  land-owner,  or  probably 
for  any  one,  and  kept  in  repair,  he  must  keep  them  closed 
so  as  to  protect  his  own  stock,  although  a  stranger's  stock 
passing  through  the  same  gate  could  recover.  '*  As  the 
gates  were  put  in  the  fences  at  the  instance  and  for  the 
convenience  of  Pettit,  he  assumed  the  risk  of  any  and  all 
increased  danger  which  might  result  to  him  and  to  his  pro- 
perty from  having  gates  instead  of  fences  at  the  points  in 
question.  As  to  Pettit,  therefore,  the  railroad  track  must 
be  considered  as  having  been  securely  fenced  at  that 
point."(i)  In  another  case  it  was  said  :  '*  For  aught  that 
appears  here,  the  railroad  might  have  forbidden  the  gates 
maintained  and  used  by  appellant.  I'hey  have  been  al- 
lowed for  his  accommodation.  He  has  eredied  and  main- 
tained them  for  his  own  accommodation.  The  privilege 
is  doubtless  a  valuable  one  to  him.  If  he  has  so  used  them, 
or  allowed  them  to  be  so  used,  that  they  might  have  been 
left  open,  so  that  his  animals  have  escaped  through  them, 
it  has  been  his  own  fault,  f(»r  which  he  should  not  hold  the 
railroad  company  liable.  Where  these  gates  are  shut,  the 
railroad  is  securely  fenced.  An  adjoining  land-owner 
cannot  tear  down  fences  built  by  the  company,  nor  leave 
gates  open  which  he  has  been  allowed  to  maintain  for  his 
own  convenience,  and  then  hold  the  company  liable  for 
not  having  ere<5led  fences  and  cattle-pits  at  the  crossings 
to  proteA  him  against  his  own  wrong  or  negligence.  If 
he  commits  the  wrong  or  abuses  the  privilege,  he  must 
take  the  risk  or  consequences."  Of  course  this  was  said 
with  reference  to  keeping  the  gates  closed  ;  and  not  to  an 
instance  where  the  land-owner  turned  his  stock  into  a  field 
where  there  was  no  gate. (2)     Even  as  to  a  gate  out  of  re- 

(1)  Wabash  R.  W.  Co.  v.  Williamson,  104  Ind.  164;  Diamond  Brick 
Co.  V.  New  York  Central  etc.,  R.  R.  Co.,  58  Hun,  896;  Louisville,  etc., 
R.  R.  Co.  V.  Goodbar,  102  Ind.  596;  Diamond  Brick  Co.  v,  New  York 
Central,  etc.,  R.  R.  Co.  12  N.  Y.  Supp.  22. 

(2)  Bond  V.  £?an6ville,  etc.,  R.  R  Co.,  100  Ind.  301. 
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pair,  the  same  rule  applies  as  between  the  persons  for  whose 
benefit  it  was  erected  and  the  company."  The  land-owner 
for  whose  benefit  a  private  crossing  is  maintained,  and  who 
is  supposed  to  be  fully  cognizant  of  the  condition  of  the 
gate,  and  of  the  uses  to  which  it  is  put,  must,  therefore,  as 
between  himself  and  the  company,  see  to  it  that  the  gate 
is  in  proper  condition  and  that  it  is  kept  closed.  He  has 
no  right  to  expedt  that  the  railroad  company,  unless  it  has 
expressly  contracted  to  do  so  will  erecft  gates  for  his  exclu- 
sive benefit,  and  also  keep  watch  over  them  and  keep  them 
closed.  *  *  *  It  is  contended  that  because  the 
railroad  company  ere^Sted  the  gates  and  constructed  the 
crossings  some  fifteen  years  ago,  it  impliedly  came  under 
a  contract  to  maintain  the  gates  in  repair  and  closed,  as  if 
they  had  not  been  ereCled  for  appellee's  convenience.  We 
do  not  assent  to  this  view.  The  evidence  shows  nothing 
more  than  that  the  crossings  and  gates  were  constructed 
by  the  railroad  company,  and  that  they  were  used  exclu- 
sively by  the  owner  of  the  land.  It  cannot  be  implied  that 
the  railroad  company  came  under  an  obligation  to  keep 
the  gates  closed. "(i)  A  custom,  however,  to  leave  open 
a  gap  in  the  fence  to  haul  wood  onto  the  right  of  way, 
which  is  occasionally  used  by  the  plaintiff,  will  not  bar  a 
recovery  on  his  part. (2)  Where  no  law  requires  the  com- 
pany to  put  in  gates  for  the  adjoining  owner,  such  owner, 
if  they  are  put  in,  must  keep  them  in  repair. (3)     On  the 


(1)  Evansville,  etc.,R.  R.  Co.  v.  Mosier,  114  Ind.447;  Indianapolis, 
etc.,  R.  R.  Co.  V.  Adkins,  23  Ind.  340;  Ft.  Wayne,  etc.,  R.  R.  Co.  r. 
Woodward,  112  Ind.  118;  Russell  v.  Hanley,  20  la.  219.  Of  course  if 
the  owner  of  stock  changes  the  fence  or  gate,  so  that  it  is  insecure, 
be  cannot  recover.  Koutz  v.  Toledo,  etc.,  R.  R.  Co.,  54  Ind.  515;  see 
Peoria,  etc.,  R.  R.  Co.  v.  Schiller,  12  Bradw.  443. 

(2)  Laude  v.  Chicago,  etc.,  R.  R.  Co.,  33  Wis.  640. 

(3)  Vilaire  v.  Great  Western  R.  W.  Co.,  11  C.  P.  (Can.)  509;  Mc- 
Michael  v.  Grand  Trund  R.  W.  Co.,  12  Ontario,547.  The  owner's  leav- 
ing the  gate  open  is  always  deemed  sufficient  negligence  to  prevent 
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Other  hand,  however,  there  are  cases  which  hold  that  if 
the  plaintiff  left  the  gate  open  or  the  bars  down,  yet  if  it 
so  remained  for  some  time,  and  the  company  had  a6lual 
notice  of  the  open  passage  way,  the  plaintiff  may  recover 
for  stock  entering  there,  even  though  he  be  the  adjacent 
land-owner  for  whose  benefit  the  gate  or  bars  were  put 
in.(i)  So  it  was  held  that  if  the  injury  was  occasioned  , 
by  a  gate  because  of  its  defe<5tive  constru6tion,  the  fa6l 
that  the  plaintiff  was  in  the  habit  of  leaving  it  open,  will 
not  defeat  a  recovery.  In  this  case  the  gate  was  so  con- 
stru(Sed  as  to  blow  open  ;  and  it  was  said  to  be  quite  dif- 
ferent, in  the  plaintifTs  leaving  it  open  from  his  leaving 
bars  down ;  for,  '*  while  bars  will  remain  up  or  down  as 
they  are  left,  the  evidence  tends  to  show  that  the  gate  in 
question  could  not  remain  alWays  as  it  was  left,  but  was 
sometimes  blown  open  by  the  wind.  The  responsibility 
of  closing  such  a  gate,  we  cannot  say,  rests  at  all  times 
upon  the  land-owner,  even  though  he  might  be  responsible 
for  the  closing  of  bars  which  he  alone  used. "(2)  The  rule, 
however,  that  the  adjoining  land-owner  must  keep  the  gate 
closed  does  not  apply  to  an  instance  where  the  servant  of 
the  company  leaves  it  open,  and  of  which  fadt  the  plaintiff 
has  no  knowledge  :( 3)  nor  to  an  instance  where  it  is  left 
open  by  a  third  person,  of  which  the  plaintiff  is  ignorant 
and  of  which  the  defendant  has  no  notice  ;(4)  for  then  the 


a  recovery.  Indianapolis,  etc.,  R.  R.  Co.  v.  Sbimer,  17  Ind.  295.  Al- 
though it  is  habitually  left  open  to  the  company's  knowledge,  still 
it  is  not  liable  to  one  taking  pasturage  from  the  owner.  Diamond 
Brick  Co.  v,  New  York  Central,  etc.,  R.  R.  Co.,  12  N.  Y.  Supp.  22;  S.  C. 
58  Hun,  396. 

(1)  Perry  v.  Dubuque  S.  W.  R.  W.  Co.,  36  la.  102. 

(2)  Hammond  v,  Chicago,  etc.,  R.  R.  Co.,  43  la.  168;  distinguishing 
Eames  r.  Boston,  etc.,  R.  R.  Co.  14  Allen,  151,  which  was  a  bar  case; 
see  Bay  City,  etc.,  R.  R.  Co.  r.  Austin,  21  Mich.  390. 

(3)  Spinner  t'.  New  York,  etc.,  R.  R.  Co.,  2  Hun,  421. 

(4)  Bay  City,  etc.,  R.  R.  Co.  v.  Austin,  21  Mich.  390. 
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company  is  liable  to  such  adjacent  owner.(i)  But  if  the 
owner  of  the  land  leave  the  gate  open  and  an  animal  he  is 
pasturing  for  hire  passes  through  it  upon  the  track  and  is 
injured,  the  owner  of  the  animal  cannot  recover  from  the 
railroad  company.(2) 

§  153.  Owner  of  Stock  IHust  make  an  En- 
deaTor  to  Prevent  Injury. — The  owner  of  stock 
may  not  sit  supinely  down  and  see  his  stock  wander' 
into  danger  and  destruction.  He  must  make  some  effort  to 
save  them.  This  question  was  discussed  by  the  Appellate 
Court  of  Illinois.  "But  admit  that  the  fastening  on  the 
gate  was  so  clearly  dangerous  as  to  charge  the  servants  of 
appellant  with  notice  of  that  faft,  and  make  it  their 
duty  to  repair  it,  that  faft  was  necessarily  known  to 
appellee  and  his  servants,  who  were  in  the  constant  use 
of  the  gate,  and  passed  through  it  and  used  the  fastening 
only  the  night  before  the  horses  were  killed.  Had  he  no 
duty  to  perform?  Could  he,  knowing  the  dangerous  con- 
dition of  the  gate,  and  that  his  twenty-two  head  of  horses 
were  liable  at  any  moment  to  open  it  and  go  upon  the 
track  and  be  exposed  to  injury  from  passing  trains,  sit 
quietly  by  and  rely  upon  the  law  to  compensate  him  for 
any  injury  that  might  be  done  his  stock?  On  the  contrary, 
the  law  imposes  upon  a  party  injured  from  another's  breach 
of  contract  or  tort  the  active  duty  of  making  reasonable 
exertions  to  render  the  injury  as  light  as  possible.  If,  by 
his  negligence  or  willfulness,  he  allows  the  damages  to  be 
unnecessarily  enhanced,  the  increased  loss,  that  which  was 
avoidable  by  the  performance  of  his  duty,  falls  upon 
him. (3)     In  an  aAion  for  damages  resulting  from  the  al- 

(1)  Lemon  v,  Chicago,  etc  ,  R.  W.  Co.,  59  Mich.  618;  S.  C.  26  N.  W. 
Rep.  791. 

(2)  Diamond  Brick  Co.  r.  New  York  Central,  etc.,  R.  R.  Co.,  58 
Hun,  396;  S.  C.  12  N.  Y.  Supp.  22. 

(3)  Sutherland  on  Damages,  148. 
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leged  injury  to  crops  through  default  of  the  defendant  in 
not  building  or  repairing,  or  his  tortious  opening  of  the 
same,  where  the  party  suffering  from  the  injury  is  aware 
of  the  facft  that  the  cause,  and  that  by  a  little  timely  labor 
and  expense  the  damages  could  be  avoided,  the  law  im- 
poses the  duty  on  him  to  stay  the  injury,  when  he  is  in  a 
favorable  situation  to  do  it,  and  enforces  ihe  duty  by  con- 
fining his  redress  for  the  injury  to  compensation  for  the 
necessary  and  proper  means  of  prevention.(i)  If  the 
gate  did  not  appear  to  appellee  as  likely  to  endanger  the 
stock,  as  no  doubt  was  the  case,  the  servants  of  appellant, 
who  had  less  opportunity  to  know,  were  not  chargeable 
with  notice  or  neglect  in  failing  to  repair ;  but  if  it  was 
apparent  to  him  that  the  fastening  was  so  insecure  as  to 
endanger  the  horses,  he  had  it  in  his  power  to  have  secured 
it  until  notice  could  be  given,  and  in  the  absence  of  ap- 
pellant's servants  it  was  his  duty  to  have  done  so.  This 
he  could  have  done  without  any  considerable  labor  or  ex- 
pense. A  nail  over  the  latch,  a  rope  tied  around  the  bar 
of  the  gate  and  the  post,  and  perhaps,  other  means  not 
more  expensive,  would  have  avoided  the  apparent  danger 
and  averted  the  injury  he  now  sues  for.  It  cannot  be  that 
the  law  will  compensate  a  person  for  dam  ages  foreseenby 
him  and  which  can  be  prevented  with  trifling  exertion  or 
expense  ;  and  we  think  it  maybe  laid  down  as  a  safe  rule, 
that  in  all  cases  where  one  sees  the  gate  of  his  neighbor 
open,  the  latch  insecure,  a  board  off*  of  the  fence,  or  any 
other  defe6t  which  can  be  at  once  remedied  without  any 
considerable  cost  or  labor,  and  his  own  stock  is  liable  by 
reason  thereof  to  escape  from  his  premises  and  receive 
injury,  it  is  his  duty  to  proteft  himself  against  threatened 
danger  by  closing  the  open  gate,  securing  the  defe6\ive 


(1)  Sutherland  on  Damages,  160;  Andrews  v.  Jones,  36  Tex.  149; 
Campbell  v.  Miltenberger,  26  La.  Ann.  72;  Loker  v.  Damon,  17  Pick. 
284;  Fisher  v.  Goebel,  40  Mo.  476;  Waters  0.  Brown,.  44  Mo.  802. 
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fastening,  nailing  on  the  loose  board,  or  otherwise  secur- 
ing himself  against  the  anticipated  loss/'(i)  Mere  tem- 
porary repairs  made  by  the  land-owner  do  not  shift  the 
general  duty  of  the  company  to  repair. (2) 

§  154.  Person  IjeaTing  Gate  Open  Liable  to 
Owner  of  Injured  Stock.— One  who  throws  down  a 
railroad  fence  or  leaves  a  gate  therein  open,  is  liable  to 
the  owner  of  stock  injured  by  reason  thereof,  even  though 
such  a  one  is  a  mere  stranger  and  has  no  connection  with 
the  railroad.  Thus  where  the  plain tifTs  stock  strayed 
onto  the  defendant's  inclosure,  and  the  latter  willfully  left 
open  a  gate,  opening  from  the  inclosure  onto  an  adjoining 
railroad,  and  they  entered  upon  the  track  through  the  open 
gates  and  were  killed,  the  defendant  was  held  liable.  In 
the  State  where  this  accident  happened  cattle  could  law- 
fully run  at  large.  Of  course  the  owner  of  the  land  had 
a  right  to  drive  the  stock  off  his  land ;  "  this  right  to 
drive  off  or  prevent  ingress  of  cattle  upon  grounds  not 
sufficiently  inclosed,  does  not,  however,"  said  the  Court, 
"  authorize  the  owner  of  the  land  to  drive  them  into  an 
inclosure  properly  fenced,  whether  he  gets  them  there  by 
tearing  or  letting  down  the  fence,  or  through  a  gateway 
leading  into  the  same.  He  may  remove  them  from  his 
own  land,  but  must  not,  in  so  doing,  make  them  trespassers 
upon  the  possessions  of  another.  Cattle,  then,  being  free 
commoners,  and  being  upon  lands  not  properly  inclosed, 
are  there  because  of  the  negligence  and  carelessness  of 
the  owner  of  the  land,  in  leaving  open  the  gate  leading 
from  the  common  to  the  inclosure.  Suppose  such  owner 
wilfully  leaves  open  a  gate  leading  from  his  inclosure  to 
the  inclosure  of  another,  and  the  cattle  pass  through  his 
gate  and  are  injured  without  the  fault  of  the  last  owner,  is 

(1)  Obictgo,  etc.,  B.  W.  Co.  v.  Bock,  14  Bradw.  394. 

(2)  Peoria,  eto^  R.  W^.  Co.  v.  Babbs,  23  111.  App.  454. 
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the  party  guilty  of  this  wilful  a6t  liable?  It  seems  to  us 
he  is.  If  these  cattle  were  improperly  upon  the  track, 
and  they  were  injured  without  the  fault  of  the  company, 
the  railroad  would  not  be  liable.  And  aside  from  some 
a6t-or  omission  of  the  company  subsequent  to  their  getting 
upon  the  track,  the  loss  would  either  fall  upon  the  owner 
of  the  cattle  or  the  person  on  account  of  whose  aA  or 
omission  they  were  improperly  allowed  to  thus  trespass. 
The  loss  should  not,  reasonably,  fall  upon  the  owner,  for 
he  was  guilty  of  no  wrong.  In  fairness  and  justice,  it 
should  fall  upon  the  defendant,  for  he  wilfully  left  open 
the  gate  through  which  they  passed  on  to  the  track.  The 
a(5t  was  mischievous,  at  least,  if  not  illegal.  From  the 
known  danger  to  cattle  or  property  when  upon  the  track 
of  a  railroad  fenced  as  this  was,  and  the  like  disposition 
of  cattle  to  pass  through  a  way  thus  left  open,  the  deduc- 
tion is  legitimate  that  such  an  a<5l  would  be  likely  to  result 
in  an  injury  to  ethers.  At  all  events,  though  there  may  have 
been  no  intention  to  do  the  particular  injury  which  followed, 
yet,  as  the  a6l  was  dangerous  to  the  property  of  others, 
one  which  evinced  a  disregard  of  consequences,  defend- 
ant should  be  held  answerable  for  the  consequences  di- 
reAly  resulting  from  his  condu6l.(i)  For  one  who  does 
a  wrong  is,  at  least,  responsible  for  all  the  consequences 
that  may  reasonably  be  expelled  to  result,  under  ordinary 
circumstances,  from  such  miscondu6t.(2)  So,  if  A.  of- 
ficiously interferes  with  the  property  of  B.,  without  per- 
mission, he  is  liable  for  the  consequences  thereof,  what- 
ever may  have  been  his  intention. (3)  And  it  was  held  in 
Crawford  v.  Maxwell,  (4)  where  the  defendant  entered 
the  plaintifTs  inclosed  field  by  legal  permission,  but  in  so 

(1)  Vandenburgh  v,  Truax,  4  Denio,  464. 

(2)  Rigby  v,  Hewitt,  5  Exch.  243. 

(3)  Wright  V.  Gray,  2  Bay,  464. 

(4)  3  Huraph.  476. 
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doincr  left  the  fences  down,  wherebv  cattle  entered  and 
destroyed  the  crop,  he  was  nevertheless  liable.  *  *  * 
The  ways  and  the  gates  leading  to  the  road  are 
made  for  the  accommodation  of  the  proprietor,  and  as  he 
could  not  recover  (in  the  absence  of  gross  negligence  cer- 
tainly on  the  part  of  the  company)  where  his  own  stock  is 
on  the  road  because  of  his  negligence  in  leaving  open  the 
gate,  neither  ought  he  when  thus  accommodated,  by  his 
willful  and  negligent  adl,  to  endanger  the  property  of 
others.  The  company  does  its  duty  in  giving  him  the 
crossing  and  gates  leading  thereto,  and  the  consequence 
of  his  negligent  acA,  in  view  of  his  responsibility,  ought 
not  to  be  visited  upon  the  company.  Any  other  view  would 
either  leave  the  third  person  or  the  public  without  remedy, 
or  to  seek  it  against  the  company,  which  may  be  entirely 
without  fault.  There  is,  according  to  this  petition,  a  fault, 
a  wrong  resulting  from  this  wilful  a6l  of  the  defendant, 
and  for  it  he  should  be  held  liable,  "(i)  Where  a  statute 
rendered  any  one  who  willfully  opened  a  gate  or  took  down 
a  fence,  and  so  left  it,  liable  to  the  owner  of  stock  in- 
jured by  reason  thereof,  it  was  held  that  if  the  stock  owner 
negligently  suffered  his  stock  to  escape  from  his  own 
premises  to  the  farm  of  another,  on  which  the  railroad  was 
situated,  and  where  the  opening  was,  he  could  not  recover, 
because  his  negligent  acfk  contributed  to  the  injury. (2) 

« 
§  155.  Gates  at  Crossing's  lieadingr  fhrom  Pri. 
Tate  Road  of  Railroad,  Used  by  tlie  Public. — 

A  railroad  company  was  the  owner  of  a  tramway,  which 
ran  for  some  distance  by  the  side  of  its  track,  being  separ- 
ated from  it  by  a  hedge  or  fence,  also  belonging  to  the 
company,  down  to  a  point  where  the  tramway  crossed  a 
railway,  where  the  company  had  placed  swing  gates  to 

(1)  Bnssell  v.  Hanley,  20  la.  219. 

(2)  Pitzner  v,  Shinnick,  39  Wis.  129. 
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separate  the  tramway  from  the  track.  These  gates  were 
seldom  if  ever  closed.  The  tramway  was  used  by  the 
public  as  a  public  highway,  the  company  charging  a  toll 
for  its  use.  The  owner  was  driving  along  the  tramway 
when  one  of  his  horses  took  fright  at  an  approaching 
train,  ran  through  the  open  gateway  onto  the  railway,  and 
was  there  killed.  The  jury  having  found  that  the  railroad 
company  was  guilty  of  negligence,  it  was  held  that  the 
owner  was  entitled  to  recover  the  value  of  his  horse ,  on 
the  ground  that  it  was  the  duty  of  the  company  to  keep 
the  gates  closed.  Justice  Williams  said  :  *'  I  think  every- 
one who  uses  it  [the  tramway]  on  payment  of  toll,  has  a 
right  to  expe£t,  and  a  duty  thereupon  arises  on  the  part  of 
the  defendants,  that  as  owners  of  the  tramroad,  and  recipi- 
ents of  the  toll,  they  shall  employ  ordinary  care  and  dili- 
gence in  the  management  of  the  gates,  in  order  that  thej- 
may  afford  that  security  which  they  are  ostensibly  intended 
and  calculated  to  afford  to  those  who  are  using  the  tram- 
road. "(0 

§  156.  Creating  a  Private  Crossings  where  not 
Required  by  Statute,  Duty  of  Railroad  at. — ''If 

a  railroad  company  at  a  point  where  it  is  under  no  obliga- 
tion to  provide  a  private  crossing,  furnishes  one  and  puts 
in  gates  and  bars  for  the  accommodation  of  a  party,  out  of 
mere  favor,  and  the  party  negligently  and  repeatedly  leaves 
the  gates  or  bars  open,  of  which  the  company  has  knowl- 
edge, there  would  be  great  justice  and  propriety,  under 
such  circumstances,  in  requiring  it  to  either  discontinue 

(1)  Marfell  v.  South  Wales  R.  TT.  Co.,  8  C.  B.  N.  S.  526;  S.  C.  29 
L.  J.  C.  P.  315;  7  Jur.  N.  S.  290;  2  L.  T.  629;  8  W.  R.  765.  The  Court 
lays  stress  upon  the  fact  that  no  one  had  a  right  to  repair  the  gate. 
"The  gate  is  under  their  control;  they  provide  the  fastenings;  and 
it  cannot  he  touched  hy  the  plaintiff  without  a  trespass,  except  to 
shut  it  (if  possible)  when  by  standing  open  it  is  a  nuisance  to  his 
way."    Byles,  J. 
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the  crossing,  or  to  stand  responsible  for  the  consequences 
of  the  neglience  of  the  party  for  whom  the  crossing  was 
made.  For  the  company  ought  not  to  be  allowed  volun- 
tarily and  without  necessity,  to  impair  the  security  of  a 
fence,  or,  out  of  favor  to  one  person,  to  imperil  the  pro- 
perty of  another". (i) 

§  157.  Pleading* — At  the  time  a  railroad  fence  was  put 
up  the  old  bed  of  a  creek  in  which  the  fence  was  put,  was 
full  of  water,  and  so  remained  for  some  time  afterwards ; 
but  when  the  water  went  out,  by  absorption  or  evapora- 
tion, the  space  between  the  bottom  wire  and  ground  was 
sufficient  for  stock  to  go  through.  This  was  held  to  be  a 
failure  to  erect  rather  than  to  maintain  a  fence ;  and  the 
complaint  should  so  charge.(2)  If  it  is  charged  that  the 
company  negligently  failed  to  maintain  a  proper  fence,  it 
is  not  necessary  to  allege  that  the  defefts  complained  of 
were  permitted  to  remain  longer  than  was  necessary,  by 
the  exercise  of  reasonable  diligence,  to  discover  and  re- 
pair them. (3)  Negledt  to  keep  a  fence  in  repair  is  a 
ground  of  aftion  totally  distin6l  from  that  of  carelessness 
in  leaving  open  a  gate  on  the  line  of  the  fence  ;  and  when 
an  a6tion  is  predicated  upon  the  latter  ground  it  must  be 
so  averred.  Thus  an  averment  that  the  injury  was  a  result 
of  a  failure  to  ere6t,  maintain  and  keep  in  repair  a  fence, 
is  not  sufficient  to  admit  proof  that  the  animal  got  on  the 
track  by  reason  of  an  opening  at  a  farm  crossing.(4) 
Where  it  was  alleged  that  the  fence  took  fire,  and  the 
company's  servants,  to  extinguish  it,  threw  down  the 
fence  and  made  a  gap  in  it,  and  negligently  left  it  open, 

(1)  Henderson  v.  Chicago,  etc.,  R.  R.  Co.,  39  la.  320. 

(2)  Selders  v.  Kaneas  City,  etc.,R.  R.  Co.,  19  Mo.  App.  334. 
<3)  Ghubbnck  v.  Hannibal,  etc.,  R.  R.  Co.,  77  Mo.  591. 

<4)  niinois  Central  R.  R  Co.  v.  McKee,  43  111.  119. 
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this  was*  held  to  be  equivalent  to  an  averment  that  the 
road  was  not  properly  fenced.(i) 

§  158.  Defeetiire  Fence  or  Crate— Practice.— It 

is  held  in  Missouri  that  the  plaintiff,  where  the  injury  was 
the  result  of  a  failure  to  maintain  a  proper  fence  or  gate, 
must  show  that  the  defendant  had  either  notice  of  the  de- 
feat, or  a  sufficient  length  of  time  had  elapsed  to  charge  it 
with  notice,  or  that  it  was  negligent  in  not  discovering  the 
defe<5l.(2)  The  same  rule  prevails  in  New  York,(3)  in 
Iowa(4)  and  in  Missouri. (5)  But  if  ^^sufficient  time  had 
not  elapsed,  after  the  fence  got  out  of  repair,  to  allow  the 
defendant  to  restore  it,"  the  burden  is  on  the  defendant  to 
show  that  fa<it.(6)  The  plaintiff  must  show  that  the  de- 
fective fastening,  when  that  is  relied  upon,  was  the  cause 
of  the  injury  ;(7)  and  if  there  is  no  evidence  that  the 
animal  got  on  the  track  by  reason  of  the  defeA,  the  Court 
must  enter  a  non-suit,  and  a  bare  possibility  of  its  having 
done  so  cannot  be  accepted  as  proof  that  it  did ;  but  if 
there  is  any  evidence  of  a  defe<5t,  of  which  the  company 
had  notice,  and  the  horse  there  got  on  the  track,  the  case 
must  be  submitted  to  the  jury.(8) 

§  159.  ETidenee  of  Defective  Fence  or  Gate. — 

Since  a  company  is  not  liable  for  a  recent  defeat  in  a  fence^ 

(1)  iDdianapolis,  eto.,R.  R.  Co.  v.  Truitt,  24  Ind.  162. 

(2)  Clardy  t;.  St.  Louis,  etc.,  R.  W.  Co.,  73  Mo.  576;  Townsley  «. 
Missouri  Pacific  R.  W.  Co.,  89  Mo.  31;  Wilson  v.  St.  Louis,  etc.,  R  W. 
Co.,  87  Mo.  431 ;  Fitterling  v.  Missouri  Pacific  R.  W.  Co.,  79  Mo.  604; 

(3)  Wheeler  v,  Erie  R.  W.  Co.,  2  T.  A  C.  634. 

(4)  Perry  v.  Dubuque  S.  W.  R.  W.  Co.,  36  la.  102. 

(5)  Heaston  v.  Wabasb,  etc.,  R.  W.  Co.,  18  Mo.  App.  403. 

(6)  Busby  V,  St.  Louis,  etc.,  R.  W.  Co.,  81  Mo.  43. 

(7)  Laney  v,  Kansas  City,  etc.,  R.  W.  Co.,  83  Mo.  466;  Maberry  v» 
Missouri  Pacific  R.  W.  Co.,  83  Mo.  667. 

(8)  Morrison  v.  New  York,  etc.,  R.  R.  Co.,  32  Barb.  568. 
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unless  one  resulting  from  the  general  decay  of  fencing 
materials,  or  unless  it  had  a<5lual  or  constructive  notice  of 
such  defeat ;  nor  of  an  opened  gate,  unless  it  had  a6hia} 
or  construAive  notice  of  that  fa6l ;  any  evidence  tending  to 
establish  the  fa6t  that  the  company  had  exercised  reason- 
able and  ordinary  care  and  diligence  in  maintaining  and 
keeping  in  repair  the  fence  or  gate,  or  in  keeping  the  latter 
closed,  is  admissible  ;  and  of  course  any  evidence  tending 
to  show  neglect  in  this  respeil,  is  also  admissible  for 
the  plaintifF.(i)  Evidence  of  the  condition  of  the  gate 
three  days  after  the  accident  is  admissible,  it  not  being 
shown  that  its  condition  had  been  changed  during  the  in- 
terval between  the  accident  and  that  time.(2)  So  where 
the  accident  was  caused  by  a  defective  cattle-guard,  proof 
of  rotten  timber  constituting  a  part  of  it,  and  that  it  was 
filled  with  sand,  on  examination  one  day  after  the  acci- 
dent, is  admissible. (3)  So  where  the  a6tion  is  for  a  failure 
to  keep  a  gate  secure,  evidence  that  the  calves  of  the  cows 
that  were  killed  were  in  a  pasture  on  the  other  side  of  the 
right  of  way,  opposite  the  gate,  is  admissible,  as  tending 
to  show  that  the  gate  was  opened  by  the  pressure  of  the 
cows,  and  was  not  left  open  by  an  individual. (4)  Where  the 
charge  is  a  failure  to  maintain  a  fence  already  up  which 
was  adjacent  to  the  depot  grounds,  evidence  is  inadmissi- 
ble to  show  that  cattle-guards  or  a  fence  along  the  track 
on  these  grounds,  between  its  switch-stands,  would  greatly 
endanger  the  lives  of  the  company's  employees,  would 
inconvenience  the  public,  and  weaken  the  road  bed ;  for 
the  cause  of  adtion  is  not  founded  upon  the  negleft  of  the 

(1)  Leramon  v,  Chicago,  etc.,  R.  R.  Co.,  32  la.  151;  Hilliard  v.  Chi- 
cago, etc.,  R.  R.  Co.,  37  la.  442. 

(2)  Mackie  v.  Central  R.  R.  Co.,  54  la.  540. 

(3)  Miller  v.  Northern  Pacific  R.  R.  Co.,  36  Minn.  296;  S.  C.  30  N. 
W.  Rep.  892. 

(4)  Payne  v.  Kansas  City,  etc.,  R.  R.  Co.,  72  la.  214;  S.  C.  33  N.  W. 
Rep.  633. 
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company  to  ere(5l  cattle-guards  or  build  fences  along  its 
side  tracks  on  its  depot  grounds,  but  for  failure  to  keep  in 
repair  a  fence  already  built.(i)  If  it  is  shown  that  a  labor- 
ing hand  of  the  company  had  knowledge  of  the  defe6t,  the 
Court  cannot  assume  as  a  matter  of  fa(5l  that  he  was  re- 
quired to  repair  the  fence,  without  orders  from  his  super- 
ior ;  that  must  be  proved  as  a  fa<5l.(2) 

§  160.  Instructions  to  Jury.— The  instru6tions  to 
the  jury  should  be  so  framed  as  to  direA  them  to  find  for 
the  plaintiff  if  the  absence  of  the  gate  caused  the  injury  ; 
but  to  say  that  if  there  was  no  fence  or  gate  the  company 
is  liable,  is  error.(3)  So,  where  the  question  is  one  of  re- 
pair, to  say  to  the  jury  that  the  company  is  liable  '*  unless 
the  owner  of  the  animals  willfully  or  wrongfully  placed 
them  on  the  track  of  the  railroad,"  is  erroneous ;  because 
it  ignores  the  right  of  the  company  to  notice  of  the  de- 
feat. (4)  If  there  is  no  evidence  that  the  company  had 
any  notice  of  the  gate  being  open,  and  none  tending  to 
show  that  it  had  been  open  for  some  time,  the  company  is 
entitled  to  an  instruAion  that,  under  the  evidence,  it  is  not 
liable. (5) 

§  161.  Question  for  Jury  .—Where  the  adtion  is 
based  upon  negligence  of  the  company  to  keep  a  gate 
shut,  bars  up,  or  to  repair  it  or  them,  or  to  maintain  a  fence 
after  it  is  built,  it  is  a  question  for  the  jury  whether  the 

(1)  Chicago,  etc..  R.  R.  Co.  v.  Guertin,  116  111.  466;  S.  C.  4  N.  E. 
Rep.  507.  By  building  the  fence  the  company  had  conceded  that  it 
was  practicable  to  maintain  it  at  that  point;  and  perhaps  hades- 
topped  itself  from  denying  that  it  could  be  maintained,  by  inviting 
the  public  to  rely  upon  it. 

(2)  Indianapolis,  etc.,  R.  R.  Co.  o.Truitt,  24  Ind.lC2. 

(3)  Ridenore  v.  Wabash,  etc.,  R.  W.  Co.,  81  Mo.  227. 

(4)  McCormick  9,  Chicago,  etc.,  R.  R.  Co.,  41  la.  193. 

(5)  Hungerford  v.  Syracuse,  etc.,  R.  R.  Co.,  46  Hun,  839. 
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company  had  notice  of  the  defeat  or  was  negligent  in  not 
ascertaining  it.  The  Court  cannot  say  as  a  matter  of  law 
that  a  certain  length  of  time  constitutes  negligence ;  as 
thirty-six  or  twenty-four  hours  in  one  case.(i)  But  in  the 
same  state,  where  the  gate  was  found  open  in  the  morning 
and  the  animal  dead  near  by,  it  was  held  that  the  Court 
could  diredt  the  verdi<5l  for  the  defendant. (2)  Where  a 
gale  was  put  in  at  a  depot  for  the  use  of  the  plaintiff',  but 
was  used  to  go  to  and  from  such  depot  by  the  public,  it 
was  left  to  the  jury  to  decide  whether  the  gate  was  left 
open  by  the  carelessness  of  the  defendant's  agents  on  the 
night  of  the  accident,  or  by  some  third  person. (3)  But 
where  a  horse  was  found  dead  near  the  track,  and  the 
evidence  did  not  disclose  in  what  manner  the  animal  had 
been  killed,  but  it  did  appear  that  the  fence  adjoining  the 
track  was  in  good  condition,  and  that  the  gate  of  the  fence 
was  frequently  left  open  by  persons  passing  through,  the 
Court  held  that  the  company  was  not  liable.(4)  Where 
the  company  had  constructed  a  fence  four  feet  high,  and 
upwards,  and  it  had  b^en  allowed  to  remain  broken  down 
to  a  height,  in  places,  of  two  feet  and  eight  inches,  to  the 
company's  knowledge  ;  it  was  held  that  this  was  evidence 
sufficient  from  which  the  jury  might  draw  the  conclusion 
that  the  fence  was  insufficient,  without  expert  evidence. (5) 

(1)  Perry  v.  Dubuque  S.  W.  R.  W.  Co.,  36  la.  102. 

(2)  Bothwell  r.  Chicago,  etc.,  R.  R.  Co.  59  la.  192. 

(3)  Spinner  v,  New  York,  etc.,  R.  R.  Co.,  2  Hun  421. 

(4)  Lambert  r.  Grand  Trunk  R.  W.  Co.,  28  L.  Can.  Jur.  3;  S.  C. 
7  Leg.  News  4. 

(5)  Leyden  v.  New  York  Central,  etc.,  R.  R.  Co.  55  Han  114. 
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§  162.  Statute  Applies  to  all  Animals.— A  stat- 
ute of  Indiana  rendered  a  railway  company  liable,  unless 
its  right  of  way  was  ''  securely  fenced  in,"  for  *'  any  ani- 
mal  or  animals"  killed  or  injured  by  its  cars  or  locomotives, 
or  other  carriages.  It  was  contended  that  the  statute  did 
not  apply  to  sheep,  because  their  presence  on  the  road 
could  not  be  of  any  danger  to  passengers  or  the  employes 
of  the  road ;  but  this  was  denied.  It  was  said  that  the 
Legislature  could  even  prohibit  a  company  from  using  its 
road,  unless  first  fenced  in.  But  of  the  animals,  it  was 
said  :  *'  No  distin6tion  is  made  as  to  the  kind  or  size  of 
animals,  all  are  included,  or  at  least  all  that  could  be  kept 
from  the  roadway  by  a  reasonable  fence."(i)  So,  the 
phrase  *'  other  animals  "  includes  hogs,  and  the  company 
must  fence  against  them. (2)  So,  the  word  **  cattle,"  as 
used  in  the  English  statute,  includes  "pigs;"(3)  and 
where  the  statute  required  a  ''fence  sufficient  to  keep  ofi' 
hogs,  sheep  and  cattle,"  it  was  held  to  cover  "  horses," 

(1)  Indianapolis,  etc.,  B.  R.  Co.  v.  Marshall,  72  Ind.300;  Bessant  t. 
Great  Western  R.  W.  Co.,  8  C.  B.  (N.  S.)  368. 

(2)  Henderson  0.  Wabash,  etc.,  R.  W.  Co.,  81  Mo.  605. 

(3)  Child  V.  Hearn,  9  L.  R.  Sxch.  176;  S.  C.  43  L.  J.  Exch.  100;  22 
W.  R.  864. 
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because  the  statute  added  that"  until  such  fences  *  *  * 
are  duly  made,  the  company  shall  be  liable  for  all  damages 
which  may  be  done  by  their  trains  or  engines  to  cattle, 
horses  or  other  animals  on  the  railway. "(i)  In  the  phrase 
"cattle  and  horses  "  is  included  "  mules  and  asses,"  and 
the  company  must  fence  against  the  latter  under  a  statute 
requiring  a  fence  to  be  sufficient  to  turn  "  cattle,  horses, 
sheep  and  hogs. "(2)  In  Iowa,  **  swine  "  comes  under  the 
phrase  "live  stock. "(3)  So  the  company  must  fence 
against  a  •*bull,"  even  though  unlawfully •  at  large. (4) 
Even  as  against  a  "crazy  horse"  the  company  must 
fence. (5)  Where  the  owner  of  a  **  blind"  horse  turned 
it  out  on  the  common  to  graze,  through  or  near  by  which 
the  railway  ran,  the  company  was  held  not  liable,  because 
of  the  negligence  of  the  owner  ;(6)  but  in  another  case  it 
was  left  to  the  lurv  to  say  whether  or  not  the  owner  was 
guilty  of  negligence  in   turning  out  his    horse   to   graze 


(1)  McAlpine  v.  Grand  Trunk  R.  W,  Co.,  38  Q.  B.  (Can.)  446. 

(2)  Ohio,  etc.,  R.  R.  Co.t?.  Brubaker,  47  111.  462;  Toledo,  etc.,  R.  W 
Co.  V,  Cole,  60  111.  184. 

(3)  Lee  r.^inneapoiis,  R.  W.  Co.,  66  la.  131. 

(4)  Mumpower  r.  Hannibal,  etc.,  R.  R.  Co.,  59  Mo.  245;  Swarzv. 
Hannibal,. etc.,  R.  R.  Co.;  58  Mo.  207:  Owene  r.  Hannibal,  etc.,  R.  R 
Co.,  58  Mo.  386;  Stewart  r.  Burlington,  etc.,  R.  R.  Co.,  32  la.  561; 
McCool  t'.  Galena,  etc.,  R.  R.  Co.,  17  la.  461.  The  subject  of  stock 
*'  unlawfully  at  large  "  is  treated  elsewhere  at  length. 

''  I  recollect  a  case,  somewhere  about  the  year  1858,  where  a  similar 
action  was  brought  against  a  railway  company,  where  a  bull  had 
leaped  over  an  iron  fence  six  feet  high,  and  the  plaintiff  had  a 
verdict  and  held  it."  Byles,  J.,in  Bessant  v.  Great  Western  R.  W. 
Co.,  8  C.  B.  (N.  S.)  368.  In  ascertaining  whether  or  not  a  "stallion  " 
was  unlawfully  at  large,  it  was  said  that  the  statute  did  not  probably 
apply  to  colts  too  young  to  be  troublesome  to  mares.  Aylesworth  c. 
Chicago,  etc.,  R.  R.  Co.,  30  la.  459. 

(5)  Listen  r.  Central  Iowa  R.  W.  Co.,  70  la.  714 ;  S.  C.  29  N.W. 
Rep.  445. 

(6)  Knight  v,  Toledo,  etc.,  R.  W.  Co.,  24  Ind.  402. 
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where  he  was  exposed  to  danger  from  a  passing  train.(i) 

§  163  Hogs. — The  company  is  not  bound  to  fence 
against  dogs,  for  they  are  not  such  animals  as  are  '^  usually 
restrained  by  fences  in  the  country,"  and  it  is  only  against 
such  animals  that  the  company  is  compelled  tofence«(2) 
Even  though  the  dog  is  negligently  killed  or  injured,  the 
owner  of  it  cannot  recover,  for  he  has  not  such  property 
in  it  as  will  enable  him  to  recover ;  but  if  it  is  injured  mali- 
ciously he  may  maintain  un  a6lion  of  trespass  vi  et  armts. 
(3)  This  was  a  case  in  Georgia.  But  in  South  Carolina 
it  would  seem  that  an  a6iion  for  a  negligent  injury  to  a 
dog  lies  ;  but  merely  pniving  the  injury  does  not,  as  it  does 
in  the  case  of  killing  a  horse,  raise  a  presumption  of  neg- 
ligence on  the  part  of  the  defendant. {4)  In  Texas  the 
owner  of  a  dog  was  hunting,  and  passing  along  side  of  a 
railway  track  the  dog  became  frightened  by  an  approach- 
ing train  and  tried  to  escape  by  flight,  running  upon  the 
track.  The  train  ran  over  and  killed  it.  It  could  have 
been  seen  from  the  train  upon  the  track.  It  was  held, 
conceding  that  the  plaintiflf  was  a  trespasser,  and  guilty 
of  negligence  in  going  upon  the  track  with  the  dog,  that 
fa6t  did  not  relieve  the  company  from  the  exercise  of  ordi- 
nary care  and  prudence  to  prevent  injury  to  the  dog ;  and 
if  the  company  failed  to  use  such  care  and  prudence  it 
was  liable  for  a  negligent  killing. (5) 

§  164.  Breachy  Stock. — The  fence  must  be  such  as 
to  confine  or  turn  animals  "  usually  restrained  by  fences 

(1)  Hammond  v.  S.  C.  &  P.  R.  R.  Co.,  49  la.  450. 

(2)  Bay  City,  etc.,  R.  R.  Co.  t?.  Austin,  21  Mich.  390,  407. 

(3)  Jemison  o.  Southwestern  R.  R.  Co.,  75  Geo.  444. 

(4)  Wilson  t;.   Wilmington,  etc.,  R.  R.  Co.,  10  Rich.  L.  52. 

(5)  St.  Louis,  etc.,  R.  R.  Co.  v.  Hauks,  78  Tex.  300;  see  Jones  o. 
Bond,  40  Fed.  Rep.  281. 
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in  the  country. "(i)  T'he  general  rule  is  that  if  the  fence 
is  reasonably  sufficient  to  turn  live  stock,  the  company  is 
not  liable  ;(2)  and  if  the  statute  describes  the  fence,  and  fixes 
its  height,  a  compliance  with  it  is  a  complete  bar, 
although  the  injured  animal  got  over  it. {3)  "A  good  and 
sufficient  fence,"  said  the  Supreme  Court  of  Illinois, 
"  must  not  be  merely  one  which  will  turn  ordinary  stock,  for 
a  slight  barrier  might  do  that,  but  one  that  will  turn  stock 
even  though  to  some  extent  unruly. "(4)  The  facSl  that 
stock  has  been  near  the  fence  for  several  weeks,  and  has 
thereby  become  accustomed  to  it,  is  no  excuse  ;  and  an 
instruction  is  bad  which  says  that  **  if  the  defendant's 
fence  had,  up  to  the  night  of  the  accident  to  the  horse, 
been  in  the  same  condition  it  had  been  for  some  days  or 
weeks  previously,  while  the  plaintifTs  horse  was  running 
in  his  field  contiguous  thereto,  and  by  some  accident,  with- 
out the  defendant's  knowledge,  the  fence  became  other- 
wise defedive  by  which  means  the  plaintifTs  horse  got  on- 
to the  railroad  track  and  was  killed,  then  in  this  action 
the  plaintiff  cannot  recover  :"(5)  because  it  assumes  that 
the  fence  was  defe6tive.  If  the  animal  is  breachy ,  that  may 
be  always  shown  where  the  adlion  is  for  not  maintain- 
ing a  sufficient  fence,  and  not  for  a  failure  to  build  one. 
Thus  where  a  horse  jumped  over  an  insufficient  fence  of 
the  plaintiff,  and  then  almost    immediately  after  jumped 

(1)  Bay  City,  etc.,  R.  R.  Co.  u.  Austin,  21  Mich.  380,  407.  A  remark 
of  Justice  Byles  in  Bessant  v.  Great  Western  R.  W.  Co.  8  C.  B.  (N. 
S.)  368,  would  imply  a  duty  to  build  a  fence  so  high  and  strong  as  to 
keep  out  any  and  all  animals,  of  the  farm  at  least,  at  all  hazards. 
See  section  170,  note. 

(2)  Shellabarger  r.  Chicago,  etc.,  R.  W.  Co.,  66  la.  18. 

(3)  Williams  v.  Hannibal,  etc.,  R.  R.  Co.,  80  Mo.  597;  Johnson  v. 
Missouri  Pacific  R.  W.  Co.,  80  Mo.  620. 

(4)  Chicago,  etc.,  R,  R.  Co.  v.  CJtley,  38  111.  410. 

(5)  Baltimore,  etc.,  R.  R.  Co.  v.  Schultz,  43  Ohio  St.  270:  S.  C.  1  X. 
E.  Rep.  324. 
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over  a  high  fence,  it  was  held  that  the  last  may  be  shown 
to  establish  the  claim,  that  at  the  time  he  entered  upon  the 
track,  he  was  breachy  and  not  to  be  restrained  by  an 
ordinary  fence.  ( i )  The  plaintiff  may  not  prove  that  other 
animals  of  the  plaintiff  got  on  the  track  at  the  same 
place  at  other  times,  and  it  is  such  error,  if  admitted,  as 
will  reverse  the  case.(2)  The  burden  is  on  the  company 
to  show  that  the  animal  is  breachy,  for  it  will  not  be  pre- 
sumed from  the  mere  a<5t  of  getting  over  a  fence.  The 
presumption  is  that  a  good  and  lawful  fence  will  turn  the 
animal  injured. (3) 

§  165.  Children— Adults.— In  Indiana  it  is  held 
that  the  company  is  not  bound  to  maintain  a  fence  against 
an  adult.  The  statute  applies  only  to  animals. (4)  The 
same  rule  prevails  in  New  York. (5)  So  it  is  held  that  the 
statute  does  not  apply  to  children,  against  whom  the 
company  owes  no  duty  to  fence. (6)  But  this  rule  has  not 
always  been  adopted  ;  and  although  a  statute  applies  only 
iu  words  to  stock  ;  yet  where  such  was  the  case,  it  was  held 
that  the  jury  might  take  into  consideration  whether  or  not 

(1)  Hine  v.  Wooding,  37  Conn.  123.  See  Jones  v.  Sheboygan,  etc., 
R.  R.  Co.,  42  Wis.  306,overuling  Brown  v,  Milwaukee,  etc .,  R.  R.  Co., 
21  Wis.  399,  as  to  contributory  negligence  in  handling  a  breachy 
horse. 

(2)  Jebb  V.  Chicago,  etc.,R.  W.  (lo.,  67  Mich.  160;  S.  C.  34  N.  W. 
Rep.  538. 

(3)  Missouri  Pacific  R.  W.  Co.  v.  Bradshaw,  33  Kas.  533. 

(4)  Thayer  v.  St.  Louis,  etc.,  R.  R.  Co.,  22  Ind.  26. 

(5)  Ditchett  r.  Spuyten  Duyvil,etc.,  R.  R.  Co.,  67  N.  Y.425,  reversing 
5  Hun  165,  holding  impliedly  that  the  company  might  be  liable  to  a 
drunken  man. 

(6)  Walkenhauer  t'.  Chicago,  etc.,  R.  R.  Co.,  17  Fed.  Rep.  136;  S. 
C.  3  McCrary,  553;  17  West.  Jur.  558;  Fitzgerald  v.  St.  Paul,  etc,  R. 
W.  Co.  29  Minn.  336;  S.C.  13  N.  W.Rep.  168;  Nolan  c.  New  York,  etc., 
R.  R.  Co.,  53  Conn.  461 ;  S.  C.  4  Atl.  Rep.  106 ;  Morrissey  v.  Providence, 
etc.,  R.  R.  Co.,  15  R.  I.  271. 
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a  fence  would  have  prevented  a  child  of  two-and-a-half 
years  entering  upon  the  track  at  a  point  where  the  statute 
required  it  to  be  fenced  against  stock,  and  consequentl}'^ 
have  prevented  the  injury. (i^  Upon  the  last  appeal  of 
this  case  of  Keyser  it  was  said  :  **  The  statute  requires 
the  defendant  to  fence  its  road  with  a  fence  *  sufficient  to 
prevent  cattle  or  other  animals  from  getting  on  such  rail- 
road.' This  clause  quoted  is  only  descriptive  of  the  suf- 
ficiency of  the  structure  to  furnish  the  required  protection. 
The  duty  of  the  company  in  this  respedt  is  a  positive  one. 
The  public,  as  well  as  the  company,  are  entitled  to  the 
benefit  and  protection  it  affords  against  the  perils  and 
damages  incident  to  the  use  made  of  the  road,  and  it 
would  be  strange  reasoning,  indeed,  that  would  give  to 
the  citizen  living  along  the  line  of  these  roads  this  barrier 
against  danger  of  injury  to  '  his  cattle  and  other  animals,' 
and  deny  it  to  his  infant  children  who  are  not  yet  old 
enough  to  enable  them  to  comprehend  such  perils  and 
dangers.  The  Legislature  never  intended  any  such  limi- 
tation upon  the  protection  to  be  furnished  by  the  fencing 
required  by  the  statute,  and  no  decision  of  any  Court  giv- 
ing the  statute  such  a  construcStion  can  receive  my  approval. 
I  know  it  is  said  it  is  the  duty  of  the  parent  or  guardian  of 
such  children  to  restrain  them  from  going  into  such  dan- 
gers, but  the  experience  of  every  man  acquainted  with  the 
large  families  of  the  poor  in  this  country  is  that  at  best 
this  can  be  only  imperfeCtly  performed  by  the  parents,  and 
that  it  is  not  unfrequently  the  case  that  these  little  ones  are 
seen  wandering  from  the  immediate  care  of  the  mother, 
whose  domestic  affairs  absolutely  preclude  her  at  times 
from  being  with  her  children  ;  and  the  present  would  seem 
to  be  one  of  these  cases ;  and  if  accidental   injury  over- 


CD  Marcott  t?.  Marquette,  etc.,  R.  R.  Co.,  49  Mich.  99;  S.  C.  13  N. 
W.  Rep.  374;  47  Mich.  1;  10  N.  W.  Rep.  53;  41  Mich.  433;  Keyser  t. 
Chicago,  etc.,  R.  R.  Co.,  56  Mic  h.  559;  23  N.  W.  Rep.  311. 
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takes  them,  it  is  a  misfortune,  but  not  negligence  on  her 
part.  Negligence  assumes  ability  to  do  otherwise,  and 
better.  She  is  at  least  entitled  to  the  aid  the  law  gives  her. 
The  testimony  received  showing  the  defendant  had  omitted 
to  fence  its  road  was  properly  admitted."  In  this  case  the 
Court  held  the  following  instru6tion  a  correft  exposition 
of  the  law  :  ''  And  if  you  are  satisfied  from  the  evidence 
that  bv  reason  of  or  on  account  of  its  failure  to  ereft  and 
maintain  such  fence  at  the  point  where  you  may  conclude 
it  is  reasonable  to  infer  that  the  child  went  upon  the  track, 
and  if  you  are  convinced  trom  the  evidence  that  the  plaint- 
iff got  upon  the  track  at  the  time  he  was  hurt  on  account 
of  the  fence  not  being  there, — in  other  words,  that  he 
would  not  have  done  so  if  such  fence  had  existed  to  im- 
pede his  progress;  and,  furthermore,  if  you  believe  that 
he  got  upon  the  track  without  fault  on  the  part  of  those 
who  should  be  held  accountable  for  his  care  and  custody,  in 
consequence  of  the  negledtof  the  company,  as  above  stated^ 
to  ereA  and  maintain  the  requisite  fence,  you  would  be 
warranted  in  finding  that  there  was  such  negligence  on  the 
part  of  the  defendant  in  this  particular  as  would  afford  the 
plaintiff  a  remedy  for  the  injuries  received  by  him. "(i) 
So  where  a  city,  in  granting  a  railroad  company  the  right 
of  way  through  it,  required  it  to  erecft  and  maintain  fences 
so  as  to  prevent  animals  from  straying  upon  or  obstru6ling 
its  track,  and  secure  persons  tiud  property  from  danger," 
it  was  held  by  the  Supreme  Court  of  the  United  States 
that  where  a  child,  eight  or  nine  years  old,  playing  in  a 
public  park,  strayed  upon  the  railroad  and  was  injured,  it 
was  a  question  of  fa6t  for  the  jury  whether  the  absence  of 
a  fence  was  the  cause  of  the  mishap.  It  will  be  observed 
of  this  case,  however,  that  the    accident  occurred  in    a 

(1)  Keyser  p.  Chicago,  etc.,  R.  R.  Co.,  66  Mich.  390;  S.  C.  33  K  W. 
Rep.  867.  See  Jackson  v.  Rutland,  etc.,  R.  R.  Co.  25  Vt.  150.  To  same 
effect,  Isabel  v.  Hannibal,  etc.,  R.  R.  Co.,  60  Mo.  476.  See  Singleton  r. 
Eastern  Counties  R.  R.  Co.  7  C.  B.  (N.  S.)  287. 
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densely  populated  city  (Chicago).  *'The  ereflion  of  a 
barrier  between  the  railroad  tracks  and  the  public  high- 
ways and  grounds,  particularly  such  a  resort  as  the  Lake 
Park  is  shown  to  be,  in  the  present  case,  is  a  reasonable 
provision,  clearly  within  the  limits  of  such  authority.  To 
leave  the  space  between  the  park  and  breakwater,  tra- 
versed by  the  numerous  tracks  of  the  railroad  company, 
open  and  free,  under  the  circumstances  in  proof,  was  a 
constant  invitation  to  crowds  of  men,  women,  and  children 
frequenting  the  park  to  push  across  the  track  at  all  points 
to  the  breakwater,  for  recreation  and  amusement,  at  the 
risk  of  being  run  down  by  constantly  passing  trains.  A 
fence  upon  the  line  between  them  might  have  served,  at 
least,  as  notice  and  signal  of  danger,  if  not  as  an  obstacle 
and  prevention.  For  young  children  for  whose  health  and 
recreation  the  park  is  presumably  in  part  intended,  and  as 
irresponsible,  in  many  cases,  as  the  dumb  cattle,  for  whom 
a  fence  is  admitted  to  be  some  proteAion,  such  an  impedi- 
ment to  straying  might  prove  of  value  and  importance. "( I) 
In  the  case  of  an  injury  to  an  adult  riding  on  a  horse  which 
became  frightened  at  a  passing  train,  and  ran  away  with 
him,  crossing  the  track  immediately  before  the  moving  en- 
gine, whereby  he  was  struck  and  injured,  it  was  held  to  be  a 
question  for  the  jury  whether  the  company  was  guilty  of 
negligence  in  not  fencing  its  right  of  way  where  the  horse 
ran  on  the  track,  and  it  was  error  for  the  Court  to  practi- 
cally take  the  case  from  the  jury. (2) 

§  166.  Remarks. — It  is  to  be  observed  of  these  decis- 
ions that  they  are  based  upon  statutes  requiring  them  im- 
peratively to  build  fences ;  and  in  the  case  in  the  United 

(1)  Hayes  v.  Michigan  Central  R.  R.  Co.,  Ill  (J.  S.228;  S.G.4  Sup. 
Ct.  Rep.  369. 

(2)  Haynes  v,  San  Francisco,  etc.,  R.  R.  Co.,  65  Cal.  316;  Citing 
Chicago,  etc.,  R.  R.  Co.  v.  Utley,  38  111.  411. 
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States  Supreme  Court,  to  build  a  fence  to  proteft  persons. 
But  in  a  case  based  upon  that  kind  of  a  statute,  of  which 
the  Indiana  statute  is  an  example,  it  is  very  doubtful  if 
the  Courts  would  go  so  far  as  to  apply  it  to  cases  for  in- 
juries to  children.  The  statute  does  not  imperatively  re- 
quire fences  to  be  built.  It  only  makes  companies  liable  for 
all  stock  killed  by  them,  regardless  of  negligence,  and 
adds  that  the  liability  imposed  shall  not  attach  if  the 
place  where  the  injured  animal  entered  on  the  right  of 
way  was. at  the  time  '* securely  fenced  in."  The  com- 
panies are  not  dire6led  to  build ;  but  given  their  choice  to 
either  build  or  pay  for  stock  injured.  If  they  fail  to  fence, 
no  statute  is  violated,  as  was  done  in  the  Michigan  case, 
and  there  is  no  reason  why  that  case  should  be  considered 
in  Indiana,  for  instance,  a  precedent. 


CHAPTER  XV. 

Liability  to  Passengers  and  Employees,  and  for  Dam- 
ages TO  Property  in  Transportation. 

SxoTiOK  167.  PasseDger  and  Property  Injured  by  Reason  of  a  Failure 
to  Fence. 

168.  Employees. 

169.  Same  Continued. 

§  167.  PaMeiiger  Injured  by  Reason  of  Fail- 
ure to  Fence. — The  cases  are  full  of  expressions  touch- 
ing the  objedt  of  a  statute  requiring  companies  to  fence 
their  rights  of  way ;  and  there  is  an  almost  unanimous 
opinion  that  it  is  not  only  to  protect  domestic  animals  but 
to  protedt  the  passengers  on  the  trains.(i)  In  the  earliest 
case  in  Ohio  on  the  subjed  of  fencing,  in  general,  by  rail- 
road companies,  where  it  was  not  unlawful  in  the  owner  to 
permit  his  stock  to  run  at  large  on  uninclosed  lands,  nor 
was  there  any  law  requiring  the  company  to  fence,  it  was 
said:  '*  But  the  company  having  constructed  its  road 
through  a  country  where  it  was  well  known  that  domestic 
animals  were  suffered  to  run  at  large,  and  where  the  cus- 
tom and  right  in  this  respedt  roust  be  unquestionable,  the 
consideration  of  the  inevitable  exposure  of  the  road,  while 
uninclosed,  to  such  casualties  and  injuries,  as  that  of  ani- 
mals running  at  large,  getting  upon  it,  enjoined  upon  the 
company,  in  the  exercise  of  at  least  some  degree  of 
care  and  caution,  the  duty  of  inclosing  the  road. "(2)   This 

(1)  Oinoinnati,  etc.,  R.  R.  Co.  v.  Hildreth,  77  Ind.  504;  Barnett  v, 
Atlantic,  etc.,  R.  R.  Co.,  68  Mo.  56. 

(2)  Kerwhaker  v,  Cleveland,  etc.,  R.  R.  Co.,  8  Ohio  St,  172;  S.  C.  8 
Amer.  L.  Reg.  (O.  S.)  341 ;  62  Am.  Dec.  246. 
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was  only  a  di6tum.  But  in  Pennsylvania  a  case  aAually 
arose,  in  which  the  plaintiff  suffered  a  personal  injury,  and 
also  damage  to  his  property  on  the  train  on  which  he  was 
riding,  by  a  cow  getting  upon  the  track,  either  through 
a  negle(5l  to  fence  or  negle6t  of  a  watchman  to  warn  the 
approaching  train  that  the  cow  was  on  the  track.  The 
Court  charged  the  jury  that  it  was  for  them,  **upon  re- 
viewing all  the  fa<5ts,  to  decide  whether  the  accident  was 
occasioned  by  the  carelessness  or  negligence  of  the  en- 
gineer upon  the  train,  or  the  watchman  upon  the  road,  by 
leading  the  engineer  into  the  danger,  through  the  putting 
up  his  signal-light  of  safety,  when  a  proper  examination 
might  have  enabled  him  to  discover  the  cow  upon  the  track, 
if  she  had  been  there  at  any  time."  This  aAion  of  the  Court 
was  held  to  have  been  proper,  the  Supreme  Court  saying  : 
*' There  was  no  error  in  this  reference  of  the  question  to 
the  jury  unless,  indeed,  there  was  not  sufficient  evidence 
of  negligence  to  go  to  the  jury.  But  there  was  evidence 
on  this  point,  unless  the  passenger  was  bound  to  take  the 
risk  of  cattle  on  the  track,  and  the  company  were  not. 
Although  a  railroad  may  not  be  bound  to  fence  its  track 
against  trespassing  cattle,  it  is  well  settled  that  as  between 
it  and  its  passengers,  it  must  take  the  risk  of  injury  to 
them  from  such  cause ;  and  it  was  no  answer  to  a  claim 
for  iniurv  for  such  a  cause,  that  the  defendant  was  not 
bound  to  fence,  or  that  cattle  were  on  their  track  trespass- 
ing without  their  agency  or  knowledge.  Their  being  there 
at  the  time  of  an  accident  always  raises  a  question  of 
negligence  or  care ;  and  whether  negligence  is  imputable 
to  the  company,  or  whether  they  have  exercised  due  care 
to  guard  against  obstruction  from  such  cause,  is  always 
and  only  determinable  by  the  jury.  In  this  case  there 
was  an  omission  to  fence  at  the  mouth  or  end  of  a  par- 
ticular street.  Near  that  was  a  watchman's  station.  It 
was  a  pertinent  inquiry,  therefore,  whether  there  was 
negligence  in  the  company  in  not  fencing  at  the  point 
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mentioned,  or  whether  the  fault  lay  with  the  watchman — 
or  either.  If  it  lay  with  one  or  both,  the  plaintifTs  case 
was  clearly  made  out  without  his  agency  in  it."(i)  It 
should  be  remembered  that  no  statute  imposed  a  duty  on 
the  company  in  Pennsylvania  to  fence ;  nor  rendered  it 
liable  for  stock  not  negligently  killed  in  the  operation  of 
its  train.(2j  An  English  statute  provided  that  a  railway 
company  ''shall  make,  and  at  all  times  thereafter  main- 
tain for  the  accommodation  of  the  owners  and  occupiers 
of  lands  adjoining  the  railways  *  *  *  sufficient  posts, 
rails,  hedges,  ditches,  mounds,  or  fences  for  separating 
the  land  taken  for  the  use  of  the  railway  from  the  adjoin- 
ing  lands  not  taken,  and  protecting  such  lands  from  tres- 
pass, or  the  cattle  of  the  owners  and  occupiers  theret»f 
from  straying  thereout  by  reason  of  the  railway."  A 
proviso  to  the  secflion  from  which  this  quotation  is  made, 
allowed  the  company  to  shift  the  responsibility  to  the 
owner  or  occupier  of  the  land,  by  entering  into  a  contraA 
with  him.  A  passenger  brought  an  a6tion  to  recover  per- 
sonal damages ;  and  as  a  cause  of  a6l}on  alleged  that  the 
company  failed  to  maintain  a  sufficient  fence,  whereby  a 
bullock  entered  upon  the  track  from  an  adjoining  field,  was 
run  over,  throwing  the  train  off  the  track,  whereby  the 
plaintiff  was  injured.  It  was  held  that  he  could  not  base  his 
cause  of  a6tion  upon  the  statute.  "  I  think  the  obligation 
imposed  by  the  statute,"  said  Lush,  J.,  *' has  nothing  to 
do  with  the  duty  of  a  railway  company  towards  their  pass- 
engers ;  it  exists  solely  between  a  railway  company  and 


(1)  Lackawanna,  etc.,  R.  R.  Co.  v.  Chenowith,  52  Pa.  St.  382;  S.  C. 
6  Araer.  L.  Reg.  93;  Sullivan  r.  Philadelphia,  etc.,  R.  R.  Co.,  30  Pa. 
St.  234;  S.  C.  6  Amer.  L.  Reg.  (O.  S.)  342. 

(2)  For  general  expressions  that  the  provisions  of  railroad  fencing 
laws  apply  to  passengers,  see  Ditchett  v.  Spuyten  Duyvil  ,eto.,R. 
R.  Co.,  67  N.  Y.  425;  Fleming  r.  St.  Paul,  etc.,  R.  R.  Co.,  27  Minn. 
Ill ;  S.  C.  6  N.  W.  Rep.  448  (a  positive  statement  that  the  company 
is  liable  to  the  passenger.) 
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the  owners  and  occupiers  of  the  adjoining  lands.  If  the 
fence  is  not  sufficient,  and  in  consequence  the  cattle 
in  the  adjoining  fields  stray  onto  the  line  and  are  killed, 
the  company  are  answerable  to  the  owners  whether  they 
are  guilty  of  negligence  or  not.  The  obligation  towards 
the  passengers  results  from  their  undertaking  to  carry,  and 
consists  in  taking  all  due  care  that  no  accident  shall  hap- 
pen. And  even  if  the  adjoining  owner,  by  an  arrangement, 
has  taken  upon  himself  the  obligation  to  fence,  and  ere£b 
a  fence  which  is  insufficient,  if  the  want  of  a  proper  fence 
makes  the  railway  unsafe,  and  an  accident  happens  to  a 
passenger  in  consequence,  the  company  are  responsible  to 
him,  although  they  are  under  no  obligation  to  the  adjacent 
owner.  In  such  a  case  as  the  present,  the  proper  question 
for  the  jury  is,  whether  the  defendants  have  been  guilty 
of  a  breach  of  their  duty  toward  their  passengers,  that  duty 
being  to  take  all  due  care  to  prevent  accidents."  Justice 
Blackburn,  however,  was  of  the  opinion  that  it  was  pro- 
per to  say  to  the  jury  that  at  common  law  the  company 
was  **  bound  to  take  every  reasonable  care  to  prevent  dan- 
ger to  their  passengers  from  cattle  coming  onto  the  line  in 
those  places  where  it  is  probable  that  such  an  event  may 
occur.  The  Chief  Baron  might  have  directed  the  jury 
that  the  Midland  Company  was  under  an  obligation  to  keep 
up  a  sufficient  fence  knowing  that  there  were  cattle  in  the 
field,  and  the  jury  might  have  found  that  the  Midland 
Company  had  been  guilty  of  negligence  in  not  keeping 
cattle  off  their  line,  and  this  would  have  been  a  breach  of 
duty  for  which  the  defendants  would  have  been  responsible. 
I  think  no  objection  could  have  been  made  to  such  a  direc- 
tion, and  there  would  have  been  evidence  to  support  a 
verdiA  in  accordance  with  it.  The  question,  however  was 
left  to  the  jury  in  that  form.  They  were  direAed  that  the 
defendant  be  taken  to  have  warranted  to  the  plaintiff  that 
no  cattle  should  come  on  the  line.     In  my  opinion,  their 
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liability  does  not  extend  so  far."(i)  In  a  New  Hampshire 
case  it  was  said  in  a  dictum  '^  should  an  injury  befall  a  pass- 
enger in  the  cars,  from  the  want  of  a  fence  on  any  part  of 
the  road,  we  think  that  the  corporation  could  not  success- 
fully defend  an  action  for  the  same  upon  the  ground  that 
they  were  not  obliged  to  have  a  fence  upon  that  part  of 
the  road.  Having  undertaken  to  transport  passengers -for 
hire,  it  is  their  duty  to  have  safe  and  well  made  engines 
and  cars;  careful,  trustworthy  and  faithful  servants  to  run 
them  ;  a  road  so  well  constru6led  as  to  be  safe  for  transporta- 
tion upon  it,  and  so  well  guarded  in  all  respedls  as  not  to  ex- 
pose their  passengers  to  injury  or  their  lives  to  danger.  Not 
only  are  the  cars  and  engines  the  property  of  the  corpor- 
ation, but  the  road  itself.  As  a  general  thing,  they  have  its 
exclusive  possession  and  occupancy,  and  are  as  much 
bound  to  have  their  road  safe  and  in  good  order  as  their 
engines  and  cars ;  and  in  case  of  an  accident  from  the 
want  of  a  fence,  they  would  not  be  permitted  to  shift  their 
liability  as  carriers  upon  a  trespasser  on  the  road,  who 
would  not  have  been  such  had  the  road  been  properly 
secured.  In  such  a  case  they  could  not  say  that  they  had 
settled  with  the  adjoining  land-owner  for  making  and 
maintaining  the  fence,  and  hence  were  not  liable,  for  they 
have  the  power  to  make  the  fence,  in  such  instances,  where 
the  owner  negledls  to  do  it.  Neither  could  they  say  that 
they  owned  the  land  adjoining  the  road  and  were  not 
bound  by  statute  to  fence  it,  and  so  were  not  liable,  for 
their  duty  to  have  their  road  properly  guarded  for  the 
safety  of  their  passengers  would  be  an  answer  to  any  such 
position.  "(2) 

§  168.  Employees.— A  Wisconsin  statute  made  it  the 
imperative  duty  of  a  railroad  company  to  fence  its  track 

(1)  Buxton  V.  North  Eastern  R.  W.  Co.,  3  L.  R.  Q.  B.  549;  S.  C.  37 
L.  J.,  Q.  B.  258;  18  L.  T.  795;  16  W.  R.  1124;  9  B.  &  S.  824. 

(2)  Cornwall  v.  Sullivan  R.  R.  Co.,  8  Fost.161, 169. 
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and  maintain  the  fences ;  if  it  failed  to  do  so,  it  was  liable 
•  ''for  all  damages  done  to  cattle,  horses  or  other  domestic 
animals  or  persons  thereon,  occasioned  in  any  manner,  in 
whole  or  in  part,  by  want  of  such  fences  or  cattle-guards/* 
In  consequence  of  a  failure  to  fence,  a  steer  strayed  onto 
the  track  and  was  unavoidably  run  over,  the  train  thereby 
thrown  off,  killing  the  conductor.  It  was  held  that  his 
administratrix  was  entitled  to  recover  damages  for  his 
death.  The  mere  facSt  that  the  deceased  knew  of  the  nn- 
fenced  condition  of  the  road  where  the  injury  occurred, 
was  held  not  to  bar  the  administratrix  recovering  because 
of  his  alleged  contributorynegligence  \  firsts  because  he  had 
a  right  to  presume  that  the  company  would  do  its  duty,  and 
proceed  without  unnecessary  delay  to  fence  its  track ;  sec^^ 
ond^  the  statute  gave  him,  or  his  representative,  a  right  to 
recover  regardless  of  contributory  negligence  ;  and  thirds 
by  continuing  in  the  employment  he  accepted  only  appar- 
ent risks  and  not  the  possible  danger  of  cattle  straying 
upon  the  track,  it  not  appearing  that  he  knew  cattle  were 
in  the  near  proximity  of  the  road  at  that  place,  or  likely  to 
be  on  the  track.(i)  A  statute  of  Minnesota  made  a  com- 
pany failing  to  fence  '*  liable  for  all  damages  sustained  by 
any  person  in  consequence  of  such  failure  or  negleft." 
A  cow  came  on  the  track  at  an  unfenced  part  of  the 
track  and  the  engine  ran  over  her.  It  was  thrown  off  the 
track  and  the  fireman  was  killed.  The  company  was  held 
liable.  The  liability  is  not  limited  to  one  for  damages  to 
domestic  animals,  but  it  is  a  liability  for  all  damages,  to 
persons  or  property,  which  are  sustained  by  any  person  in 
consequence  of  such  failure  or  negle<5l.  But  it  was  held 
that  contributory  negligence  was  a  good  defence ;  and  if 
he  continued  in  the  service,  knowing  that  the  road  was 
unfenced,  he  assumed  the  risk  of  cattle  getting  on  the 

(1)  Quackenbush  v,  Wisconsin,  etc.,  R.  R.  Co.,  62  Wis.  411;  S.  C.  22 
N.  W.  Rep.  519. 
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track  at  the  place  of  injury,  atid  could  not  recover ;  which, 
however,  would  not  be  the  case  with  a  passenger.  It  is  to 
be  observed,  also,  that  in  this  slate  if  the  owner  of  stock 
killed  has  been  guilty  of  any  contributory  negligence  he 
may  not  recover,  it  is  a  good  defence  ;  so  that  in  the  case 
of  the  fireman  the  statute  was  construed  the  same  as  where 
stock  was  killed. { I )  But  in  a  case  of  this  kind,  the  insuffi- 
ciency of  the  fence,  the  failure  to  maintain  it,  and  notice  of 
its  condition,  are  all  questions  to  be  treated  che  same  as  in 
a  case  of  injury  to  stock. (2) 

§  169.  Same  Continued. — An  early  statute  of  New 
York  required  a  railroad  company  to  fence  its  track,  and 
for  a  failure  to  do  so,  **  the  corporation  and  its  agents'* 
were  "liable  for  all  damages  which"  were  '*done  by  their 
agents  or  engines  to  cattle,  horses  or  other  animals  there- 
on." This  was  held  not  to  give  an  a6tion  to  an  employee 
injured  by  the  train  running  against  stock.  *'The  duty 
under  this  statute  provision  is  one  in  respeft  to  the  owners 
of  such  animals,  only  ;  and  the  liability  prescribed  is  all 
that  is  incurred  by  a  violation  of  it."  It  was  farther  held 
that  it  was  not  a  common  law  duty  imposed  upon  the  com- 
pany to  ere6l  fences  in  order  to  proteft  its  employees,  un- 
less, possibly,  the  place  of  injury  was  one  of  unusual  dan- 
ger, clearly  calling  for  more  than  ordinary  diligence  from 
the  company. (3)  But  in  a  subsequent  report  in  the  same 
series  of  reports,  is  another  case  impliedly  holding  that 
the  company  is  liable  to  an  engineer.  The  case  went  oflT 
on  a  matter  of  pleading.  The  charge  of  negligence  was  a 


(1)  Fleming  r.  St.  Paul,  etc.,  R.  R.  Co.,  27  Minn.  Ill ;  S.  C.  6  N.  W. 
Rep.  448. 

(2)  Dewey  r.  Chicago,  etc,  R.  R  Co.,  31  la.  373;  Wabash  R.  W.  Co. 
r.  Brown,  2  Bradw.  516. 

(3)  Langlolso.  Buffalo,  etc.,  R.  R.  Co.,  19  Barb.  364;  see  Wabash  R. 
W.  Co.  V.  Brown,  2  Bradw.  616. 
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failure  to  maintain  a  fence  ;  and  it  was  held  that  the  plaint- 
iff must  aver  that  the  company  had  a6lual  notice  of  the 
defect.  If  the  charge  had  been  a  failure  to  build  a  fence, 
an  averment  of  notice  would  not  have  been  necessary. (i) 
Afterwards  it  was  expressly  decided  that  the  company  was 
liable  to  a  brakeman  killed  by  reason  of  stock  getting  on 
the  track  at  an  unfenced  point. (2)  The  statute  of  Illinois 
provided  that  if  fences  were  not  made  and  maintained,  the 
company  should  be  liable  for  the  damages  in  a  two-fold 
amount  done  to  cattle,  sheep,  hogs  or  other  stock  on  the 
track.  This  statute  was  held  not  to  apply  to  the  case  of  a 
fireman. (3)  The  Court  farther  held  that  it  could  not  say 
as  to  matters  of  law  that  it  was  the  duty  at  common  law 
of  the  company  to  fence  its  track,  so  as  to  escape  the 
charge  of  negligence,  even  of  a  willful  negleA. 

(1)  McMillan  v.  Saratoga,  etc.,  R.  R.  Co.,  20  Barb.  449. 

(2)  Donegan  c.  Erhardt,  119  N.  Y.  428;  S.  C.  23  N.  E.  Rep.  1061,  re- 
versing 3  N.  Y.^Supp.  820,  and  overruling  Langlois  v.  Buffalo,  eto.,  R. 
R.  Co.,  19  Barb.  364. 

(3)  Wabash  R.  R.  Co.  v.  Brown,  5  Bradw.  590;  former  appeal  2 
Bradw.  616. 
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Liability  of  Owner  of  Trespassing  Stock  to  Rail- 
road Company  or  Passenger. 

Sbction  170.  Owner  of  Stock  Liable  to  Company. 

171.  Owner  Liable  to  Company  for  his  Stock  being  Unlaw- 

fully on  Railroad. 

172.  Negligence  in  not  Fencing— Owner  of  Stock  not  Liable 

for  Injuries  to  Trains — Degree  of  Negligence. 

173.  Agent  of  Company  Liable  to  It — Witness. 

174.  Owner  not  Liable  to  Employees  of  Company. 

175.  Owner  of  Stock  Liable  to  Passenger. 

176.  Counterclaim. 

§  170.  Owner  or  Stock  Liable  to  Company. — 

In  Ohio  where  stock  might  lawfully  go  upon  uninclosed 
lands  not  belonging  to  their  owner,  and  where  no  statute 
was  in  force  requiring  a  railway  company  to  fence  its 
right  of  way,  it  was  said,  in  arguendo^  that  if  a  company 
does  provide  fences  sufficient  to  turn  ordinary  stock,  and 
stock  broke  over  it,  the  owner  would  be  liable  to  the  com- 
pany in  damages  for  the  trespass  of  his  animals.(i)  In 
Indiana  an  order  of  the  Board  of  County  Commissioners 
permitted  cattle  to  run  at  large ;  and  the  Board  of  the 
county  in  which  the  accident  happened  entered  an  order 
of  record  to  that  effecSt.  The  defendant  knowingly  per- 
mitted his  stock  to  run  at  large  in  the  vicinity  of  a  railway 
crossing  of  a  public  highway,  the  railroad  being  properly 
fenced,  and  they  wandered  upon  the  track  and  were  run 
over  by  the  train,  without  any  fault  on  the  part  of  the 
servants  of  the  company,  throwing  the  train  off  the  track 

(1)  Kerwhaker  «.  Cleveland,  etc.,  R.  R.  Co.,  3  Ohio  St.  172;  S.  C. 
62  Am.  Dec.  246;  3  Amer.  L.  Reg.  (O.  S. )  341. 
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and  injuring  it.  In  an  a6^ion  to  recover  for  the  damages, 
it  was  held  that  the  company  might  recover  ;  and  the  fa6t 
of  the  order  of  the  Board  of  (^ounty  Commissioners,  per- 
mitting such  stock  to  run  at  large,  was  no  excuse  for  the 
defendant.  "The  right  of  the  defendant  to  permit  his 
cattle  to  pasture  on  uninclosed  lands  and  public  commons 
conferred  no  right  on  him  to  permit  them,  unattended,  to 
wander  on  a  dangerous  crossing  of  the  railway  track, 
thereby  endangering  the  lives  of  passengefs  and  the 
property  of  the  railroad  company.  Such  an  a<5t  ought  to 
be  a  misdemeanor.  It  certainly  is  an  aft  of  wicked  care- 
lessness. It  is  a  maxim  of  the  law  that  a  man  is  bound  to 
use  his  own  property  in  such  a  way  as  not  to  injure  that 
of  his  neighbor.  We  think  that  the  a6tion  of  the  Court 
below  was  clearly  right. "(i)  In  this  case  it  will  be  ob- 
served that  the  company  was  under  no  obligation  to  fence 
at  the  point  where  the  accident  occurred.  So,  if  the 
owner  of  stock  permit  it  to  trespass  upon  the  track, 
he  is  liable  not  only  for  the  trespass,  but  **for  any 
injury  done  to  the  train  or  the  persons  upon  it.  Even 
when  he  is  entitled  to  recover  for  injury  done  to  his 
animals  willfully  or  carelessly  injured,  he  may  be  lia- 
ble for  the  trespass  done  by  them. "(2)  In  Maryland  a 
company  sued  the  owner  of  stock  for  permitting  them  to 
get  on  their  track,  whereby  their  train  was  thrown  off. 
The  stock  were  trespassing,  for  the  company  was  not  bound 
to  fence  and  their  owner  was  bound  to  keep  them  on  his  own 
land,  according  to  the  usual  common  law  rule.  He  was 
held  liable,  even  though  he  did  not  anticipate  that  the 
train  would  be  thrown  from  the  track.  But  it  was  also 
held  that  if  the  stock  escaped,  without  his  negleft.  from 
his  close,  he  was  not  liable ;  and  the  declaration  not  al- 

(1)  Sinram  v,  Pittsburgh,  etc.,  R.  W.  Co.,  28  Ind.  2H. 

(2)  Dicta  in  Earnest;.  Salem,  etc.,  R.  R.  Co.,  98  Mass.  560;  Rich- 
mond, etc.,  R.  R.  Co.  V,  Jones,  6  Amer.  L.  Reg.  (O.  S.)  S46,  dicta. 
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leging  that  the  stock  were  trespassing  upon  the  road  through 
the  defendant's  negligence,  it  was  bad.  ''Every. one, 
it  is  true,  is  obliged  to  keep  his  stock  within  his  inclosure, 
and  if  they  escape  upon  the  land  of  another,  whether 
through  the  negligence  of  the  owner  or  not,  and  tread  down 
the  grass  or  destroy  the  crops,  the  owner  is,  in  an  a6\ion 
of  trespass,  liable  for  the  damages.  The  common  law 
which  requires  everyone  to  keep  his  stock  within  his  own 
bounds,  at  his  peril,  is  the  law  of  this  State.  But  this  is 
not  an  action  of  trespass  to  recover  for  direct  and  imme- 
diate injuries  resulting  from  an  entry.  It  is  an  a<5lion  on 
the  case  for  consequential  damages  resulting  from  the  en- 
try. And  to  entitle  the  plaintiff,  in  such  an  acStion,  to 
consequential  damages  resulting,  he  must  allege  and 
prove  that  the  injury  was  the  result  of  the  defendant's 
negligence.  If  the  ox  escaped  from  his  inclosure  without 
the  knowledge  and  without  any  fault  of  the  defendant, 
we  are  of  opinion  he  would  not  be  liable  in  this  action  for 
consequential  damages. "(i)  InConnecticut  a  railway  com- 
pany sued  the  owner  of  stock  for  allowing  his  stock  to  stray 
on  its  right  of  way  and  thereby  derailing  the  train.  The 
stock  got  on  the  track  where  a  highway  ran  parallel  to  the 
railroad  for  fifty-nine  rods,  by  the  negligence  of  the  owner's 
boy  in  chargfe  of  them.  The  jury  found  for  the  owner  of 
the  stock,  presumably  upon  the  theory  that  the  company's 
servants  in  charge  of  the  train  used  no  efforts  to  stop  it 
or  to  frighten  them  from  the  track  after  they  had  discovered 
them  upon  it ;  but  the  general  principle  holding  the  owner 
liable  was  not  controverted. (2) 

« 

(1)  Annapolis,  etc.,  R.  R.  Co.  v,  Baldwin,  60  Md.  88;  Drake  r.  Phil- 
adelphia, etc.,  R.  R.  Co.,  51  Pa.  St.  240,  dicta;  Railroad  Co.  r.  Skinner, 
7  Harris,  Pa.  298,  dicta;  North  Eastern  R.  R.  Co.  r.  Sineath,  8  Rich. 
L.  185. 

(2)  Housatonic  R.  R.  Co.  v.  Knowles,  30  Conn.  313. 
Counterclaim, — The  company  cannot  plead  a  counterclaim  for  injur- 
ies inflicted  by  trespassing  animals,  to  an  action  brought  to  recover 
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§  171.  Owner  Liable  to  Com pan.y  Tor  his  Stock 
beings Vnlawfhill yon  Railroad.— In  Kansas  a  stat- 
ute gave  the  Board  of  Commissioners  power  to  prohibit 
cattle  running  at  large,  and  contrary  to  an  order  of  this 
kind  the  owner  of  a  cow  permitted  her  to  go  at  large,  and 
she  was  killed  at  a  point  on  a  railroad  track  where  the  com- 
pany was  required  to  fence  if  it  desired  to  escape  liability. 
The  general  stock  law  provided  that  any  one  permitting  his 
stock  to  run  at  large  contrary  to  the  Commissioners*  order 
should  *'  be  liable  to  any  person  who"  should  "  suffer  dam- 
ages from  the  depredation  "  of  such  stock,  without  regard 
to  the  condition  of  his  fences ;  and  another  statute  also 
provided  that  such  injured  person  should  **have  a  lien, 
without  regard  to  fences,  upon  the  animals  so  running  at 
large  for  the  full  amount  of  all  damages  committed  by 
them  upon  the  property  of  said  person."  In  passing  on 
the  case  the  Court  said  :  "  The  railroad  company  whose 
road  is  unfenced  is  liable,  even  in  the  herd-law  counties, 
to  parties  whose  stock  is  killed  by  its  trains  ;  and  the  owner 
of  cattle  running  at  large  is  liable  to  any  person,  in- 
cluding therein  railroad  companies,  for  any  danger  caused 
by  such  cattle.  This  mutual  liability  will  sometimes, 
though  not  always,  be  for  the  same  amount.  If  no  dam- 
age be  done  to  the  track,  or  train,  then  the  company  is 
liable  to  the  cattle-owner  for  the  value  of  the  cattle,  and 
the  cattle-owner  is  liable  to  the  company  for  the  damage 
done  to  it,  (that  is,  for  the  liability  imposed  upon  it  by  the 
cattle  ;)  and  the  one  equals  the  other.  It  may  be,  however, 
that  the  train  is  thrown  from  the  track,  and  more  or  less 

damages  inflicted  because  of  a  failure  to  fence,  because  the  facts  set 
up  in  such  counterclaim  do  not  grow  out  of  the  same'*  transaction," 
within  the  meaning  of  the  code.  The  fact  that  the  counterclaim 
is  not  allowed  does  not  prevent  the  damages  claimed  therein,  being 
part  of  the  amount  in  controversy  in  determining  the  right  of  ap- 
peal. Lake  Shore,  etc.,  R.  W.  Co.  t;.  Van  Auken,  27  N.  E.  Rep.  119. 
Terre  Haute,  etc.,  R.  R.  Co.  t?.  Pierce,  95  Ind.  496. 
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injured;  and  then  the  liability  of  the  cattle-owner  would, 
by  the  terms  of  the  statute,  be  largely  in  excess  of  the  lia- 
bility of  the  company.  Probably,  however,  the  faft  that 
the  company  was  in  fault  for  lack  of  a  fence  would  prevent 
its  recovery  of  such  greater  damage,  on  the  principle  of 
contributory  negligence.  In  this  case  there  is  no  cause  of 
other  damages  than  the  loss  of  the  cow,  so  that  giving  force 
to  the  liabilities  imposed  by  the  respective  statutes,  the 
claims  of  each  party  against  the  other  would  be  exa<5lly  the 

same."(i) 


§  172.  IVegligence  in  not  Fencing— Owner  of 
Stock  not  Liable  for  Injuries  to  Trains— De- 
g^ree  of  Dilig^ence* — In  Missouri  cattle  are  permitted 
to  run  at  large ;  and  such  has  always  been  the  rule  in  that 
state.  In  discussing  the  relative  rights  of  the  owner  of 
stock  at  large,  and  the  railway  companies,  it  was  said  in  a 
case  in  that  state :  **  A  railroad  company  is  entitled  to  the 
free  and  uninterrupted  enjoyment  of  the  road  which  has 
been  constru6led  for  its  use.  No  one  can  molest  it  in  the 
enjoyment  of  their  rights,  and  he  who  by  his  wantonness 
or  his  negligence  has  received  an  injury  by  its  machinery 
or  otherwise  has  no  just  cause  for  complaint.  But  the 
steam  engine,  whilst  it  is  very  useful,  is  at  the  same  time 
a  very  dangerous  agent,  and  he  who  undertakes  to  use  it 
must,  in  order  to  avoid  doing  injuries  to  others,  employ  a 
skill  and  diligence  proportionate  to  its  dangerous  nature. 
The  diligence  necessary  to  avoid  injuries  in  driving  an 
ordinary  wagon  on  the  highway  furnishes  no  idea  of  the 
care  and  circumspe6lion  exa6led  of  those  who  use  the  steam 
engine.  Although  the  duty  of  the  company  as  a  carrier 
extends  only  to  the  passengers  and  freight  on  the  trains, 
and  the  law  is  only  applicable  to  it  as  the  transporter  of 
passengers  and  freight,  yet  as  regards  the  persons  and 

(1)  Central  Branch  R.  R.  Co.  v.  Lea,  20  Kan.  353. 
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things  to  which  it  does  not  stand  in  that  relation  it  is  under 
that  law  which  enjoins  on  it  the  duty  of  so  using  the  things^ 
over  which  it  has  control  as  not  to  do  harm  to  others,  and 
which  exa6ls  of  it  a  caution  and  prudence  commensurate 
to  the  dangerous  nature  of  the  means  which  it  employs. 
Whilst  its  first  duty  is  the  preservation  of  the  passengers 
and  freight,  yet  consistent  with  that  duty,  in  order  to  avoid 
injury,  it  is  required  to  use  the  care  and  diligence  of  a 
prudent  man,  knowing  that  he  is  using  a  powerful  and 
dangerous  agent.  As  proprietor,  the  company  is  under  no 
greater  obligation  to  fence  its  road  than  any  other  owner 
of  land.  But,  in  the  event  of  an  injury,  the  fa6t  that  the 
road  was  not  fenced  must  and  should  exercise  influence  in 
weighing  the  degree  of  care  to  be  employed  by  the  com- 
pany. When  an  injury  is  done,  the  omission  to  fence  will 
be  weighed  along  with  the  other  circumstances  in  deter- 
mining the  measure  of  diligence  to  be  used  by  the  com- 
pany or  its  agents.  The  want  of  the  fence  will  increase 
the  care  required  in  order  to  prevent  wrongs.  In  leaving 
the  road  unprotefted  the  company  is  aware  that  cattle  may 
strav  UDon  it,  and  its  exertions  must  be  increased  in  order 
to  avoid  injuries  under  such  circumstances.  The  owner  of 
cattle,  as  we  have  said,  is  under  no  obligation  to  enclose 
them.  If  he  permits  them  to  go  at  large  and  they  should 
wander  upon  the  road  and  be  injured  unavoidably,  he  can 
have  no  redress  :  but  if  a  loss  occurs  for  the  want  of  care 
and  attention  on  the  part  of  the  company  or  its  agents,  it 
must  be  repaired  by  those  who  have  caused  it.  It  may  be 
asked,  why  make  the  company  increase  its  diligence  for 
the  want  of  a  fence,  and  riot  hold  the  owner  of  cattle  in 
the  vicinity  of  a  road  guilty  of  negligence  in  not  inclosing 
them?  The  answer  is  obvious.  The  obligation  of  the 
company  to  increased  care  arises  from  the  dangerous 
nature  of  the  business  it  pursues.  The  care  in  condu6ling 
any  business  must  be  proportionate  to  its  dangerous  nature. 
This  is  a  universal  principle   not  applicable  alone  to  rail- 
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road  companies.  Although  railroad  companies  are  organ- 
ized for  the  public  benefit,  are  matters  in  which  the  State 
takes  a  deep  interest  and  regard  as  of  public  concern ; 
although  they  may  be  looked  upon  as  bodies  endowed  with 
capacities  for  the  promotion  of  public  good  and  for  the 
diffusion  of  advantages  to  the  State,  yet  it  must  not  be  over- 
looked that  such  corporations  are  entirely  managed  by 
private  individuals  over  whose  seledlions  the  State  has  no 
control,  and  that  their  pecuniary  profits  belong  exclusively 
to  the  companies  and  their  stock  holders.  Here  there  is  a 
motive  to  selfishness.  In  this  respe<Sl  they  do  not  differ 
from  any  other  private  corporation  whose  sole  aim  is  the 
making  of  money,  and  they  should  be  subjeAed  to  the 
same  control,  for  the  safety  aud  prote6Hon  of  the  rights  of 
individuals.  We  are  fully  aware  that  the  views  herein 
expressed  are  seemingly  in  conflict  with  opinions  declared 
in  some  of  the  states  in  relation  to  injuries  done  to  animals 
by  railroads.  That  difference  arises  in  a  great  measure 
from  the  different  views  entertained  in  regard  to  the  duty 
of  the  owner  as  to  theconfinement  of  his  animals.  Those 
courts  which  maintain  that  a  railroad  company  is  not  lia- 
ble for  the  destni6lion  of  animals  being  on  the  road,  con- 
ceive that  the  law  imposes  on  the  owner  the  duty  of 
confining  them  ;  and  if  he  permits  them  to  wander  abroad 
and  thev  are  killed  bv  a  company's  steam  engine,  he  can 
not  recover  damages  for  their  loss,  because  he  himself 
committed  a  fault  and  was  guilty  of  negligence  in  not  con- 
finincr  them.  We  conceive  that  the  owner  of  animals  is 
by  our  law  under  no  obligation  to  fence  them  ;  that  in  not 
confinincr  them  he  commits  no  fault,  nor  is  he  guilty  of 
any  negligence ;  that  a  railroad  company,  though  not  sub- 
je6l  to  an  aftion  in  the  nature  of  trespass  vi  et  armis  for 
an  injury  done  by  its  servants  with  a  steam  engine  unless 
by  its  command  or  with  its  assent,  is  yet  liable  to  a  suit 
in  the  nature  of  an  a6lion  on  the  case  for  injuries  done  by 
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its  servants  resulting  from  their  negligence.'X^)  But  in  a 
subsequent  case,  where  the  question  was  presented  by  a 
demurrer  to  the  petition,  which  alleged  that  by  reason  of 
the  defendant's  negligence  his  mule  entered  upon  the  track 
at  a  point  where  it  was  not  the  duty  of  the  company  to 
ere6l  and  maintain  fences,  and  without  any  negle<5l  on  the 
part   of  the  plaintiff,  and  it  was  run  over,  throwing  the 
train  off,  the  defendant  was  held  liable.     The  averment  of 
negligence  was  the  turning  point ;  but  if  it  had  appeared 
that  the  stock  merely  strayed  upon  the  track  wiihout  his 
fault  or  knowledge,  he  would  not  have  been  liable. (2)    So* 
in  West  Virginia,  where  stock  may  lawfully  run  on  unin- 
closed  land,  it  was  said  in  di<5ium,  that  the  owner  was  not 
liable  to  the  company  if  his  horses  got  on  its  unfenced 
track  and  threw  the  train  ofF.(3)      In    Kentucky  a  com- 
pany filed  a  counterclaim  in  an  a6tion  by  the  owner,  to  re- 
cover for  mules  killed,  on  the  ground  that  the  plaintiff  had 
negligently  allowed    his    mules   to   stray   on    the    track, 
thereby  wrecking  the  train.     His  negligence  consisted  in 
not  having  a  good  and  lawful  fence,  such  as  would  keep 
the  mules  within  his  own  inclosure.     The   counterclaim 
was  held  bad,  chiefly  for  not  averring  that  the  mules  were 
not  killed  without  the  company's  negligence.     The  jury 
found  that  the  mules  were  killed  by  the  negligent  aft  of 
the  company,  and  such  being  the  case,  the  company  could 
under  no  circumstances  recover.     It  was  also  held  that 
the  company,  if  they  had  otherwise  been  free  from  negli- 
gence, could  not  recover  because   its  roadway  was   not 
fenced,  the  Court  applying  the  provision  of  the  general 
fencing  law   forbidding   a    recovery  by  the  land-owner 
against  the  owner  of  trespassing  stock  unless  his  premises 

(1)  Gk>rnian  v.  Pacific  R.  R.  Co.,  26  Mo.  441.    See  Tarwater  v.,  Han- 
nibal, etc.,  R.  R.  Co.,  42  Mo.  193. 

(2)  Hannibal,  etc.,  R-  R.  Co.  v.  Kenney,  41  Mo.  271. 

(3)  Blaine  v.  Chesapeake,  etc.,  R.  R.  Co.,  9  W.  Va.  252. 
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were  sufficiently  fenced.(i)  In  Mississippi  where  stock 
may  lawfully  run  on  uninclosed  land,  a  company  has  no 
right  of  action  for  injuries  infli<5\ed  by  reason  of  it  stray- 
ing on  the  track,  at  least  where  unfenced.(2) 

§  173.  Agent  or  Company  Liable  to  it.— l¥it- 

ness. — If  the  agent  of  a  railway  company  negligently 
inflicts  an  injury  upon  stock,  so  that  he  renders  his  com- 
pany liable  to  the  owner  of  them,  he  becomes  liable  to 
the  company  ;  and  he  is  an  incompetent  witness  for  the 
company,  in  an  action  by  the  owner  of  the  stock  against 
the  company  for  the  loss,  where  the  interest  of  a  witness 
is  a  disqualification,  unless  he  has  been  released  by  it 
from  all  liability. (3) 

§  174.  Owner  IVot  Liable  to  Employee  of 

Company. — An  employee  may  not  recover  damages 
against  the  owner  of  stock  negligently  permitting  them  to 
stray  upon  his  employer's  railway  track  where  the  com- 
pany has  failed  to  fence,  in  obedience  to  the  requirements 
of  a  statute ;  for  the  reason  that  he  is  so  identified  with 
the  negle6l  of  the  company  as  to  preclude  his  right  of 
recovery.  Thus  where  the  plaintiff,  a  servant  of  a  rail- 
way company,  was  returning  from  his  work  along  the  line 
of  road  upon  a  ''trolly"  propelled  by  hand,  when  the  de- 
fendant's pigs  got  through  the  railway  fence  of  his  field, 
which  adjoined  the  railroad,  by  reason  of  the  insufficiency 
of  the  fence,  onto  the  line  in  front  of  the  trolly  and  threw 
it  oflT,  injuring  the  plaintiff,  it  was  held  that  he  could  not 
recover,  even  though  it  was  assumed  that  the  defendant 
was  negligent  in  letting  his  stock  escape.  '*  It  is  manifest 
that  if  the  pigs  got  onto  that  unfenced  property  through 

> 

(1)  Louisville,  etc.,  R.  R.  Co.  v.  Simmons,  85  Ky.  151. 

(2)  Mississippi,  etc.,  R.  R.  Co.  v.  Hudson,  50  Miss.  572;  New  Or- 
leans, etc.,  R.  R.  Co.  V.  Field,  46  Miss.  573. 

(3)  Home  v.  Memphis,   etc.,  R.  R.  Co.,  1  Coldw.  72;  see  Draper  v. 
Worcester,  11  Met.  505;  S.  C.  1  Am.  R,  W.  Cas.  607. 
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its  owner's  default,  the  owner  could  not  maintain  an  adtion ; 
and,  if  so,  it  is  impossible  to  say  that  a  third  person,  using 
the  property  through  the  license  of  the  owner,  and  on  his 
behalf,  can.  The  servant  can  be  in  no  better  position 
than  the  master,  when  he  is  using  the  master's  property  for 
the  master's  purposes.  Therefore(i)  it  is  sufficient  to  say 
that  the  defendant's  pigs  escaped  through  the  negligence 
of  the  plaintifTs  employer,  and  that,  having  met  with  the 
accident  through  his  employer's  negligence,  the  plaintiff 
can  maintain  no  aflion  against  the  defendant."(2) 

§  175.  Owner  of  Stock  liiable  to  Passenger. — 

In  Illinois  it  is  said  in  a  dictum :  "  Suppose  the  owner  of 
stock  should  herd  it  at  night  in  the  road  at  the  crossing, 
knowing  the  propensity  of  cattle  to  lie  in  the  dust,  or  on 
the  ground,  instead  of  on  the  grass,  especially  on  warm 
nights,  and  an  animal  lying  on  the  track  should  be  killed, 
would  any  sane  man  say  that  his  own  carelessness  did  not 
contribute  to  the  loss?  On  the  contrary,  the  law  would 
hold  him  responsible  for  any  damage  which  might  accrue 
to  the  train,  or  persons  upon  it,  resulting  from  such  reckless 
or  criminal  carelessness. "(3) 

§  176.  Connterclaini.— In  South  Carolina  a  statute 
provides  that  a  counterclaim  may  be  set  up  where  the  cause 
of  acSion  of  the  defendant,  which  he  desires  to  set  up  as 
counterclaim,  arises  out  of  the  contract  or  transaction  set 
forth  in  the  complaint  as  the  foundation  of  the  plaintifTs 
claim  or  is  connected  with  the  subject  of  the  action.  In  a 
case  to  recover  damages  for  the  negligent  killing  of  a 
horse  which  the  owner  was  required  by  statute  to  restrain 

(1)  "  Withoat  saying  anything  as  to  the  decision  of  Tborogood  r. 
Bryan  8  C.  B.  115." 

(2)  Child  o.  Hearn.  9  L.  B.  Exch.  176;  S.  0.  43  L.  J.  Sxch.  100;  22 
W.  R.  864. 

(3)  Chicago,  etc.,  R.  R.  Go.  r.  Caaffman,  28  111.513. 
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on  his  own  premises,  the  defendant  attempted  to  set  up 
that  the  horse  was  unlawfully  on  its  track  and  while  there, 
being  struck  and  killed  by  its  locomotive,  the  collision 
threw  the  locomotive  off  and  damaged  the  train.  For 
this  reason  the  company  sought  to  recover  damages.  It 
was  held  that,  in  the  adtion,  the  counterclaim  could  not  be 
maintained.  "It  maybe  said,"  says  the  Court,  "how- 
ever, that  the  injury  for  which  the  defendant  seeks  by  his 
counterclaim  to  recover  damages  occurred  afterwards. 
This  is  true,  but  did  it  grow  out  of  the  killing  of 
horses,  which  is  the  transadlion  constituting  plaintiff^s 
cause  of  action,  or  did  it  grow  out  of  the  facit  that  these 
horses  were  upon  the  track  and  threw  the  engine  off?  We 
do  not  see  that  the  defendant's  cause  of  aftion  grew  out  of 
the  transadtion  which  is  the  foundation  of  plaintiff's  suit, 
in  the  sense  of  the  counterclaim  provided  for  in  the  code,  or 
that  it  has  such  conne(!:tion  with  the  subje6l  of  plaintiff's 
a6tion  as,  under  the  code,  authorizes  it  to  be  set  up  as  a 
counterclaim  here.  On  the  contrary,  the  two  causes  seem 
to  us  to  be  entirely  separate  and  independent  of  each  other. 
The  foundation  of  each  is  a  tort.     But  these  torts  have  no 

• 

dependence  the  one  upon  the  other.  The  alleged  tort  of 
the  defendant  which  constitutes  the  foundation  of  plaint- 
iff's a6tion  is  the  negligent  running  of  defendant's  cars  by 
which  his  horses  were  killed  ;  the  alleged  tort  of  plaintiff, 
which  is  the  foundation  of  defendant's  counterclaim,  was 
the  alleged  illegal  presence  of  his  horses  upon  the  railroad 
track  by  which  the  train  was  thrown  from  the  track  and 
and  the  engine  injured.  The  injury  to  the  engine  in  point 
of  time,  it  is  true,  followed  in  quick  succession  that  of  the 
injury  to  the  horses  ;  but  it  cannot  be  said  that  the  illegal 
presence  of  the  horses  on  the  track,  which  is  the  founda- 
tion of  defendant's  counterclaim,  arose  out  of  the  negli- 
gence of  defendant  in  running  the  cars,  which  is  the  foun- 
dation of  plaintiff's  a<5tion.*'(i)  In  Indiana  a  plaintiff 
(1)  SimkiDs  V.  Columbia,  etc.,  B.  B.  Co.,  20  S.  C.  258.    See  Pome- 
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brought  ar  a6tion  to  recover  the  value  of  his  horse  killed  by 
the  railway  defendant.  The  first  count  of  the  petition  was 
based  on  the  failure  of  the  company  to  fence,  and  the  sec- 
ond on  the  negligent  killing.  The  defendant  filed  a 
counterclaim  on  the  ground  that  the  horse  was  breachy 
and  the  plaintiff  had  failed  to  restrain  him,  and  getting  on 
the  track,  through  its  mischievous  propensity,  threw  the 
train  oflf,  doing  great  damage  to  it.  It  was  admitted  that  if 
the  company  had  brought  an  independent  action  for  the 
damages  the  counterclaim  as  a  petition,  would  have  been 
sufiicient,  but  as  a  counterclaim,  it  was  held  bad,  because 
not  "  a  matter  arising  out  of  or  connected  with  the  plaint- 
ifTs  cause  of  a<5tion.  The  appellee's  cause  of  adion,  as 
stated  in  two  paragraphs  of  his  complaint,  grew  out  of 
the  appellant's  failure  to  fence  its  railroad  where  the  ani- 
mal entered  and  was  killed.  His  cause  of  a6tion  as  stated 
in  the  other  paragraph  of  his  complaint,  was  based  upon 
the  appellant's  negligence  in  killing  the  animal.  The 
appellant's  cause  of  aftion,  or  cross  demand,  set  forth  in 
its  counterclaim,  was  based  upon  the  appellee's  negligence 
in  suffering  his  horse  to  run  at  large,  whereby  said  horse 
strayed  upon  appellant's  railroad,  causing  to  the  latter  the 
injury  for  which  compensation  is  claimed  in  the  counter- 
claim. It  is  too  apparent  for  controversy  that  the  appel- 
lee's negligence  in  permitting  his  horse  to  run  at  large, 
did  not  grow  out  of,  and  had  no  connexion  with,  the 
appellant's  failure  to  fence  its  road,  nor  with  its  negligence 
in  running  its  locomotives  and  cars  over  and  killing  the 
appellee's  horse.  The  respe<5live  a6ls  of  negligence  com- 
plained of  had  no  connection  with  or  relation  to  each 
other."(i)  Yet  in  Canada  a  counterclaim  for  money  paid 
for  repairing  cars  injured  under  similar  circumstances  was 

roy'8  Remedies  and  Remedial  Rights  (2  ed.)  (  734,  et  seq. 

(1)  Terre  Haute,  etc.,  R.  R.  Co.  v.  Pierce,  95  Ind.  496;  Lake  Shore, 
etc.,  R.  R.  Co.  V.  Van  Auken,  1  Ind.  App.  492;  S.  C.  27  N.  E.  Rep.  119. 
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allowed,  even  for  that  paid   for  replacing  them  on  the 
track.(i) 

( 1)  Rooheleaa  v.  St.  Lawrence,  etc.,  R.  W.  Co.,  2  L.  Can.  Rep.  337.  See 
Loaisyille,  etc.,  R.  R.  Co.  v,  Simmons,  86  Ky.  161,  where  the  Court 
apparently  sanctioned  the  practice.  And  see  Tarwater  v.  Hannibal, 
etc.,  R.  R.  Co.,  42  Mo.  193. 


CHAPTER  XVIL 

Liability  for  Crops  and  Pasturage. 

Section  177.  Introduction. 

178.  Pasturage— Failare  to  Fence— Damages  to  Adjoining 

Land. 

179.  Loss  of  Rent. 

180.  Crops. 

181.  Liable  at  Common  Law.  .^r^ 

182.  Loss  of  Service  or  Time.  '    7 

183.  Negligently  Burning  Fence. 

184.  Company  not  Liable. 

185.  Owner's  Effort  to  Preserve  Crops. 

§  177.  Iiitrodactloii.— The  great  diversity  in  the 
statutes  concerning  railroad  fences  must  necessarily  lead 
to  contradictory  results  in  the  decisions,  although  not 
necessarily  contradicftory  in  principle.  Many  of  the  statutes 
are  mandatory  in  their  terms,  requiring  companies  to  fence 
their  rights  of  way  at  once  or  within  a  specified  time ; 
others  render  them  liable  for  any  injury  to  stock,  regard- 
less of  negligence,  but  provide  an  escape  from  such  lia- 
bility, if  their  rights  of  way  were  sufficiently  fenced.  Un- 
der the  latter  statutes  the  company  is  not  bound  to 
fence  its  tracks  if  it  is  willing  to  pay  for  the  stock  killed, 
and  possibly,  for  passengers  or  employees  injured. 

§  178.  Pai»tare — Failure  to  Fence— Damage  to 
Adjoining  Land. — In  Minnesota  a  statute  provides 
that  "Any  company  or  corporation  operating  a  line  of  rail- 
road in  this  State,  and  which  company  or  corporation  has 
failed  or  negle6led  to  fence  such  railroad,  and  to  ere6t 
crossings  and  cattle-guards,  shall  hereafter  be  liable  for 
all  damages  sustained  by  any  person  in  consequence  of 
292 
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such  failure  or  negledt."  The  claim  was  made  that  under 
this  statute  if  a  railroad  company  negle6t  to  fence  its  road 
it  was  liable  for  the  damages  caused  by  such  negleft  to 
an  abutting  farm,  in  rendering  its  use  less  valuable,  and 
by  exposing  stock  pastured  or  kept  upon  it  to  the  dangers 
of  an  unfenced  and  open  railroad.  It  was  held  that  the 
owner  of  the  land,  under  this  statute,  could  recover  dam- 
ages of  the  company  for  rendering  it  less  fit  for  pasturage. 
"  The  language  is  certainly  broad  and  general  enough  to 
cover  damages  to  an  abutting  farm,  exposing  animals 
pastured  or  kept  on  it  to  the  dangers  of  an  open  railroad  ; 
thus  rendering  it  less  valuable  for  the  purpose  of  raising 
or  pasturing  animals  than  it  would  be  if  the  railroad  were 
fenced  as  required  by  the  statute.  Such  a  case  is  within 
the  letter  of  the  statute,  and  we  do  not  see  why  it  is  not 
within  its  spirit  and  purpose.  That  the  se<ftion  was  in- 
tended to  cover  more  than  cases  of  damage  by  a6hially 
killing  or  injuring  animals  is  manifest  from  the  fa6t  that 
the  liability  for  such  cases  is  provided  for  in  se6tion  fifty- 
five,  and  it  is  not  to  be  presumed  that  se6tion  fifty-seven 
was  intended  to  be  a  mere  repetition  of  that  sedtion. 
Compliance  by  a  railroad  company  with  the  requirements 
of  a  statute  furnishes  a  measure  of  security  to  cattle  on 
abutting  lands  against  the  acfts  and  dangerous  business  of 
the  company,  and  which  security  the  statute  must  have 
intended  the  company  shouid  provide  to  such  lands.  The 
object  was  not  to  benefit  these  lands, — that  is  to  improve 
and  render  them  more  valuable, — but  to  prevent,  as  far  as 
possible,  injury  to  them  from  maintaining  and  operating  a 
railroad  through  or  alongside  of  them.  That  a  farm 
through  which  or  along  which  a  railroad  runs  is  less  valu- 
able by  reason  of  the  road  being  without  fences  than  it 
would  be  if  the  road  were  properly  fenced,  must  be  appar- 
ent to  anyone."  It  was  denied  that  the  cost  of  ereAing 
the  fences  was  allowed  when  the  land  was  taken,  by  the 
usual  assessment  of  damages  ;  it  was  said  that  the  amount 
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of  such  assessment  was  exclusive  of  the  ereftion  of 
fences.(i)  In  Iowa  it  was  held  that  ihe  adjoining  owner 
may  recover  for  loss  of  pasturage  by  reason  of  the  com- 
pany's failure  to  put  in  cattle-guards,  and  is  not  barred  <>y 
the  facjl  that  he  did  not  put  them  in  himself,  for  he  has  no 
authority  to  put  them  in. (2)  The  owner  has  a  right  to 
assume  that  the  compan}''  will  construA  fences  and  cattle- 
guards  in  a  proper  time  and  he  is  not  obliged  to  cut  the  grass 
and  make  it  into  hay  in  order  to  prevent  the  injury. (3) 

§  179.  liOSS  of  Rent. — Where  the  company  is  re- 
quired to  fence,  the  diminution  of  the  rental  value  of  the 
farm  because  of  its  negledl  to  do  so,  is  a  proper  measure 
of  damages.  The  amount  is  not  limited  to  the  cost  of 
erecting  a  fence,  for  the  land-owner  is  not  bound  to  build 
the  fence,  and  he  has  a  right  to  assume  that  the  company 
will  build  without  unreasonable  delay. (4) 

§  180.  Crops. — If  a  railroad  company  fail  to  fence  its 
right  of  way,  in  obedience  to  the  statutory  requirement, 
and  by  the  time  designated  by  the  statute,  it  is  liable  for 
all  loss  of  crops  caused  thereby,  after  the  time  the  fence 
should  have  been  up. (5)     In  Canada  the  company  must 

(1)  Emmons  v.  MlnneapoUs  &  St.  L.  R.  W.  Co.,  35  Minn.  503.  S.  C. 
29  N.  W.  Rep.  202;  Nelson  v.  Minneapolis,  etc.,  R.  W.  Co.,  41  Minn. 
131;  Emmons  v.  Minneapolis,  etc.,  R.  W.  Co.,  41  Minn.  133;  Raridan 
r.  Central  Iowa  R.  W.  Co.,  69  la.  527  S.  C.  29  N.  W.  Rep.  599. 

(2)  Raridan  v.  Central  Iowa  R.  W.  Co.,  69  la.  527;  S.  C.  29  N.  W. 
Rep.  599. 

(3)  Raridan  v.  Central  Iowa  R.  W.  Co.,  69  la.  527;  S.  C.  29  N.  W. 
Cep.  599. 

(4)  Emmons  v,  Minneapolis,  etc.,  R.  W.  Co.,  38  Minn.  215;  S.  C.  36 
N.  W.  Rep.  340. 

(5)  Trice  v.  Hannibal,  etc.,  R.  R.  Co.,  49  Mo.  438;  Dean  v.  Sullivan, 
R.  R.  Co.,  2  Fost.  316,  (this  was  an  action  on  the  case);  Texas,  etc., 
R,  R.  Co.  V.  Young,  60  Tex.  201;  Houston,  etc.,  K.  R.  Co.  v.  Meador, 
60  Tex.  77;  Brown  v.  Grand  Trunk  R.  W.  Co.,  24  Q.  B.  (Can.)  350;  Mil- 
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have  a  reasonable  time  to  build  after  its  first  entry  upon  the 
land  before  it  is  liable ;  and  for  the  damages  caused  by 
such  first  entry  (which  is  lawful)  the  land-owner  must 
apply  under  the  statute  concerning  the  assessment  of 
damages  for  the  taking  of  a  right  of  way.(i}  In  Arkan- 
sas this  distinftion  is  apparently  not  observed,  and  it  is 
held  that  a  recovery,  "in  a  proceeding  for  the  condem- 
nation of  the  right  of  way  under  the  statute,"  for  loss  of 
crops  destroyed  or  expense  incurred  in  keeping  out  cattle, 
by  the  company  throwing  down  the  fences  in  the  construc- 
tion, cannot  be  had  ;  although  a  distindt  action  in  tort  for 
such  damages  would  lie. (2)  It  should  be  observed,  how- 
ever, that  there  is  no  statute  in  Arkansas  requiring  a  rail- 
road company  to  fence  its  right  of  way.  In  Kansas  the 
adition  is  under  the  statute  requiring  the  company  to  fence, 
and  not  one  in  trespass.(3)  The  company  is  even  liable 
for  the  negle6t  of  an  independent  contra6lor  in  not  putting 
up  a  proper  fence,  whereby  crops  are  lost;(4)  for  it  can- 
not authorize  him  to  do  an  illegal  a6l,  or  to  do  an  a.€t  within 
which  an  unlawful  aft  is  necessarily  involved.  Where  a 
company  built  insufficient  cattle-guards,  but  agreed  with 
the  owner  of  the  adjoining  land  that  if  he  would  take  away 
his  old  fences  near  the  guards  and  move  them  to  another 
line  near  the  railroad,  so  as  to  inclose  his  premises  at  dif- 
ferent points  from  where  the  land  was  inclosed  when  the 
guards  were  first  built,  it  would  build  new  guards  at  the 
places  to  which  the  fences  were  changed  :  and  he  performed 

ler  r.  St.  Louis,  etc.,  R.  W.  Co.,  90  Mo.  389;  Biggerstaff  t;.  St.  Louis, 
etc.,  R  R.  Co.,  60  Mo.  567;  Ackley  r.  St,  Louis,  etc.,  R.  R.  Co.,  30  Mo. 
App.  657. 

(1)  Rutledge  v.  Woodstock,  etc.,  R.  W.  Co.,  12  Q.  B.  (Can.)  668. 

(2)  Springfield,  etc.,  R.  W.  Co.  v.  Henry,  44  Ark.  360. 

(3)  St.  Louis,  etc.,  R.  W.  Co.  v,  Sliarp,  27  Kan.  134;  Missouri  Pacific 
R.  W.  Co.  i\  Lynch,  31  Kan.  531 ;  Smith  v,  C.  C.  &  D.  R.  R.  Co.,  38  la. 
518. 

(4)  Houston,  etc.,  R.  R.  Co.  v.  Meador,  50  Tex.  77. 
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his  part  of  the  agreement,  but  it  did  not,  it  was  held  that 
the  company  was  liable  for  whatever  crops  he  lost  by  its 
negle6t.(i)  The  owner  of  the  adjoining  land  has  a  right 
to  presume  the  company  will  build  cattle-guards  so  as  to 
protect  a  crop  that  may  grow,  after  notice  given  to  put  in 
the  guards. (2)  If  the  company  has  promised  to  put  them 
in  he  may  also  rely  upon  their  doing  so  ;  and  is  not  guilty 
of  contributory  negligence  in  planting,  after  promise 
is  made,  in  the  open  field.(3)  In  Missouri  it  is  held  that 
the  owner  may  sue  in  one  count  for  each  separate  trespass 
of  the  company,  or  of  stock  let  in,  and  cannot  be  required 
to  ele6t  which  he  will  recover  for. (4)  Where  a  railway 
company  operated  its  road  for  years  through  a  field,  but 
never  built  fences  along  its  track,  placing  only  a  cattle- 
guard  at  its  entry  into  such  field  ;  and  in  repairing  its  road 
bed  it  removed  the  guard  for  a  week  or  more,  and  stock 
passed  through  and  destroyed  the  crop  in  the  field,  it  was 
held  that  the  company  could  not  defend  on  the  ground  that 
it  left  a  watchman  there  and  that  it  had  not  a  reasonable 
time  to  repair  fences  along  the  right  of  way  after  the  dis- 
covery of  the  defe<Si.(5)  A  purchase  of  the  right  of  way 
from  the  owner  of  the  crop  does  not  preclude  a  recovery 
by  him  for  loss  of  his  crop. (6) 

§  181.  liiable  at  Common  liaw.— But,  in  at  least 
two  states,  a  statute  is  not  essential  to  a  recovery.  Thus 
it  was  said  that  **  It  is  always  the  duty  of  a  person,  while 
exercising  his  rights,  to  do  as  little  harm  to  others  as  pos- 

(1)  Missouri  Pacific  R.  R.  Co.  v.  Lynch,  31  Kan.  531. 

(2)  Donald  v.  St.  Louis,  etc.,  R.  W.  Co.,  44  la.  157. 

(3)  Smith  V,  Chicago,  etc.,  R.  R.  Co.,  38  la.  518. 

(4)  Ray  v.  St.  Louis,  etc.,  R.  W.  Co.,  25  Mo.  App.  104. 

(5)  Shot  well  V.  St.  Joseph,  etc.,  R.  W.  Co.,  37  Mo.  App.  654;  Baker 
V.  Chicago,  etc.,  R.  W.  Co.,  41  Mo.  App.  260;  Rome,  etc.,  Co.  v.  Jenn- 
ings, 85  Geo.  444. 

(6)  Chattanooga,  etc.,  R.  R.  Co.  r.  Brown,  10  S.  E.  Rep.  730.  ^ 
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sible.  And  where  work  is  being  prosecuted,  which  inter- 
feres with  the  property  rights  of  another,  those  carrying 
it  on  must  be  careful  and  prudent  in  protecting  the  interest 
of  the  owner.  *  *  *  The  defendants,  while  construiSl- 
ing  the  road,  were  bound  to  use  reasonable  care  to  prevent 
the  cattle  of  others  from  coming  on  the  plaintifTs  fields 
and  injuring  him.  If  they  did  not  do  so  they  are  undoubt- 
edly liable. "( I )  The  Court  made  the  following  quotation 
from  a  Vermont  case:  (2)  "  The  railroad  company,  after 
they  have  opened  the  fields  of  an  adjoining  land-holder 
for  work,  and  have  begun  constri/Sfting  their  road,  are 
bound  to  use  all  reasonable  and  prudent  means  to  restrain 
the  cattle  of  the  land-owner  from  straying  from  his  land 
onto  the  railroad  track,  and  to  prevent  the  irruption  of 
other  cattle  into  his  lands  from  their  line  of  road.  These 
are  duties  clearly  devolving  upon  the  railroad  company. 
The  land-owner  adjoining  the  line  upon  which  the  rail- 
road company  is  constructing  its  road  is  not  bound  to 
fence  his  lands  along  the  line  of  the  railroad.  If  the  com- 
pany does  not  fence  along  such  line  before  they  begin  to 
build  their  road,  they  must  at  least,  while  building  it,  use 
all  reasonable  and  prudent  measures  to  enable  the  land- 
holder to  enjoy  the  use  of  his  own  lands  in  the  ordinarj' 
modes  of  husbandry,  and  to  prevent  irruption  of  the  cattle 
of  others  upon  his  premises. "(3) 

§  182.  lioss  of  Services  or  Time.— If  the  com- 
pany, when  bound  to  fence,  permit  the  land-owner's  stock 
to  escape,  by  reason  of  their  negleA  to  build  fences,  he 
may  recover  for  the  time  spent  in  hunting  and  driving  them 
home  ;(4)  and,  no  doubt,  for  any  injury  they  may  sufllgr, 
or  for  their  loss.     So  he  may  recover  his  cost  in  driving 

(1)  Comings  v.  Hannibal,  etc.,  R.  R.  Co.,  48  Mo.  512. 

(2)  Holden  r.  Rutland,  etc.,  R.  R.  Co.,  30  Vt.  297. 

(3)  Comings  v.  Hannibal,  etc.,  R.  R.  Co.,  48  Mo.  512. 

(4)  Dean  v.  Sullivan  R.  R.  Co.,  2  Fost.  316. 
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out  and  herding  the  stock  to  prevent  additional  damages  ;( i) 
and  he  may  recover  for  the  expense  of  guarding  his  crops 
and  keeping  out  stock. (2) 

§  183.  IVegligeiitlyBurningFeiice.— If  the  com- 
pany negligently  set  fire  to  a  fence,  as  by  fire  escaping 
from  a  locomotive,  and  burn  it  down,  whereby  cattle 
invade  a  field  and  destroy  the  crc»ps  it  is  liable  for 
the  amount  of  crops  destroyed ;  and  it  makes  no  dif- 
ference whether  the  fence  was  along  the  right  of  way  or 
not.  •'  The  destrudlion  of  the  crop  of  corn,  by  the  stock 
ranging  around  the  field,  after  the  barrier  of  the  fence 
was  removed  by  fire,  was  just  as  natural  a  result,  and  one 
to  be  as  much  expe<5led,  as  the  fire  would  destroy  the  fence 
in  the  first  instance.  Had  that  fire  destroyed  the  crop  of 
corn,  no  one  would  doubt  that  under  our  rulings  the 
plaintiff  could  recover.  The  case  is  the  same  in  principle 
where  the  immediate  result  of  the  fire  is  to  remove  the 
only  intervening  obstacle  between  the  stock  and  the  crop* 
or  where  the  natural  result  of  such  removal  as  is  disclosed 
by  the  evidence  here.  No  one  who  has  ever  lived  in  the 
country  would  need  to  have  this  view  of  the  subjeft  pressed 
upon  his  attention.  And  it  is  suflScient  if  the  injury  is  the 
natural^  though  not  the  necessary  or  inevitable  result  of  the 
negligent  fault. "(3) 

§  184.  Company  not  Liable. — In  Georgia  where 
the  railroad  company  is  not  bound  to  fence  its  right  of  way, 
the  company  is  not  liable  for  crops,  in  the  absence  of  a 
contrail,  and  a  contratft  will  not  be  inferred  from  the 
mere  fa<ft  of  a  gift  of  the  right  of  way  through  the  farm 

(1)  St.  Louis,  etc.,  R.  R.  Co.r.  Sharp,  27  Kan.  134;  Missouri  Pacific 
R.  W.  t\  Lyncli,  31  Kan.  531. 

(2)  Springfield,  etc.,  R.  W.  Co.  r.  Henry,  44  Ark.  360. 

(3)  Miller  r.  St.  Louis,  etc.,  R.  W.  Co.,  90  Mo.  389. 
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exposed  ;  for  the  company,  if  the  burden  of  fencing  was  to 
be  considered  as  assumed,  might  not  accept  the  gift.(i) 
So  in  New  Hampshire,  somewhat  at  variance  with  a  decis- 
ion quoted  from  elsewhere  in  this  chapter,  the  company  is 
not  liable  if  cattle  unlawfully  in  the  highway  enter  upon 
their  right  of  way  and  thence  pass  onto  the  adjacent  land, 
there  being  no  fence,  and  destroy  the  crops  thereon ;  for 
against  such  cattle  the  company  is  not  bound  to  fence.  But 
if  the  stock  was  rightfully  on  the  right  of  way,  the  company 
would  be  liable.(2)  So  where  a  railroad  which  was  not 
by  any  statute  required  to  fence,  maintained  a  cattle-guard 
for  thirty  years,  but  on  its  becoming  out  of  repair  failed  to 
repair  it,  although  requested  to  do  so ;  and  stock  got 
through  and  destroyed  crops  on  the  adjacent  land,  the 
company  was  held  not  liable.(3)  Even  where  a  statute 
rendered  a  company  liable  for  stock  killed,  and  required  it 
to  fence,  the  company  was  held  not  liable  ;  and  the  case  of  a 
failure  to  put  in  cattle-guards  was  not  different.  The 
Court  said  that  the  objeft  of  the  statute  was  to  protect  pass- 
engers and  stock  ;  and  to  hold  it  to  apply  to  crops  was  a 
perversion  of  the  intention  of  the  Legislature.(4)  A  similar 
decision  was  rendered  in  the  Federal  Circuit  Court  in  the 
western  distri<5t  of  Tennessee  concerning  the  statute  of  that 
State  ;(5)  but  the  Supreme  Court  of  Texas  refused  to 
adopt  that  case  to  its  full  extent  as  an  authoritative  and 
correA  construftion  of  a  like  statute.  (6) 


(1)  Rossignoll  V.  N.  E.  R.  R.  Co.  Co.,  75  Geo.  364. 

(2)  Chapin  v.  Sullivan  R.  R.  Co.  39  N.  H.  53. 

(3)  Vicksburg  R.  R.  Co.  r.  Dixon,  61  Miss.  119. 

(4)  Peoria,  etc.,  R.  W.  Co.  v,  Shiller,  12  Bradw.  443;  Clark  v,  Han- 
nibal, etc.,  R.  R.  Co.,  36  Mo.  202;  see  Go  wan  v,  St.  Paul,  etc.,  R.  R. 
Co.,  25  Minn.  328. 

(5)  Ward  v.Paducah,ctc.,  R.  R.  Co.,  4  Fed.  Rep.  862;  S.  C.  11  Rep. 
256. 

(6)  Texas,  etc.,  R.  R.  Co.  r.  Young,  60  Tex.  201. 
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§  185.  Owner's  EflTort  to  Preser ¥6  Crops.— The 

owner  is  entitled  to  compensation  for  the  time  and  labor 
necessarily  expended  in  any  ordinary  and  reasonable  effort 
to  prote(5t  his  crops,  and  to  prevent  further  and  additional 
damages  thereto ;  but  he  is  not  entitled  to  compensation 
beyond  the  injury  or  loss  that  might  have  been  occasioned 
had  no  such  effort  been  made.(i)  He  is  not  bound  to 
employ  a  man  to  watch  the  crops ;  for  such  a  rule  would 
require  him  to  incur  a  large  expense  or  make  extraor- 
dinary efforts,  while  he  is  required  to  only  make  a  reason- 
able effort  to  prote6l  them. (2)  Nor  is  he  bound  to  put  in 
cattle-guards  in  order  to  protect  his  crops ;  for  it  is  a  work 
requiring  skill  and  experience,  beyond  ordinary  labor, 
such  as  a  farmer  is  not  supposed  to  have,  nor  is  it  supposed 
that  he  has  such  knowledge  of  the  business  to  choose  a  com- 
petent and  skillful  person  to  prepare  them  for  him.  Ordinary 
care  does  not  impose  upon  him  the  necessity  of  assuming 
the  risk  he  might  incur  in  not  building  a  proper  guard, 
whereby  great  damage  might  be  done  to  the  traveling  pub- 
lic.(3)  Nor  is  he  bound  to  build  a  fence,  involving  himself 
in  much  outlay  ;  but  it  would  be  different  with  a  temporary 
and  small  amount  of  repairing,  costing  but  little  effort.(4) 

(1)  St.  Louis,  etc.,  R.  W.  Co.  v.  Ritz,  33  Kas.  404. 

(2)  Smith  V.  Chicago,  etc.,  R.  R.  Co.,  38  la.  518. 

(3)  Texas,  etc.,  R.  R.  Co.  r.  Young,  60  Tex.  201. 

(4)  Emmons  v.  Minneapolis,  38  Minn.  215;  S.  C.  36  N.  W.  Rep.  340; 
Raridan  v.  Central  Iowa  R.  W.  Co.,  69  la.  527;  S.  C.  29  N.  W  Rep. 
599. 


,  CHAPTER  XVIIL 
Collision  With  Animal. 

Section  186.  No  Recovery  Unless  Animal  is  Injured  by  Train. 

187.  Same  Continued— Fright. 

188.  Striking  Animal  not  Necessary  to  a  Recovery. 

189.  Removing  Animals  from  Bridge,  if  Thereby  Injured, 

Company  Liable. 

190.  Falling  Over  Precipice. 

§  iS6.  TVo  Recovery  Unless  Animal  is  Injured 

by  Train. — There  is  considerable  diversity  of  opinion 
whether  actual  contaA  between  the  animal  and  the  train 
is  essential  to  the  owner  recovering.  In  Indiana  a  statute 
provided  that  a  railway  company  *'  shall  be  liable  for  all 
damages  which  may  be  done  by  the  agents,  employees, 
enginers,  or  cars  of  such  corporation  *  *  *  to  any 
such  cattle  *  *  *  and  other  stock  thereon."  It  was 
claimed  that  there  may  be  a  liability,  although  the  animal 
may  not  be  struck  by  the  cars,  or  engine.  This  was 
denied,  and  an  aftual  contact  was  held  essential  to  a  re- 
covery. The  Court  said  :  "  Tlie  above  quoted  language 
[which  we  have  just  set  out]  of  the  aft  is  confused  and 
uncertain,  but,  after  much  thought  upon  the  whole  sub- 
jeft,  we  think  that  it  was  not  the  intention  that  railway 
companies  shall  be  liable  for  the  injury  or  killing  of  ani- 
mals,  unless  they  are  injured  or  killed  by  the  cars  or 
engines.  We  are  led  to  this  conclusion  from  two  consid- 
erations. In  the  first  place,  the  language  is  that  the  cor- 
poration  shall  be  liable  for  the  damages  done  by  the 
engines,  etc.,  and  cars  *  thereon.'  That  seems  to 
indicate  that  the  animal  must  be  injured  on  the  track,  and 
if  so,  it  is  reasonable  to  conclude  that  the  intention  was 
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that  the  injury  should  be  done  by  the  engine  or  cars.  In 
the  second  place,  the  main  purpose  of  the  aA  was  not,  as 
we  have  seen,  to  provide  compensation  to  the  owners  of 
animals,  but  to  secure  fences  to  the  land-owners.  The 
probability  is,  that  the  portion  of  the  a<ft  fixing  liability 
for  the  injury  or  killing  of  animals  was  inserted  as  a  matter 
of  precaution,  to  avoid  a  possible  doubt  of  the  liability  as 
it  then  existed."(i)  In  Nebraska  it  was  sought  to  re- 
cover for  a  horse  which  was  on  the  right  of  way,  and  which, 
becoming  scared  at  the  train,  ran  along  the  track  into  a 
bridge  and  was  injured.  The  statute  of  that  State  pro- 
vided that,  where  no  fence  was  ereAed  and  maintained, 
the  ^^  railroad  corporation  and  its  agents  shall  be  lia- 
ble for  any  and  all  damages  which  shall  be  done  by  the 
agents,  engines,  or  trains  of  any  such  corporation,  or  by 
the  locomotives,  engines  or  trains  of  any  other  corporation 
permitted  and  running  over  or  upon  their  said  road,  to  any 
cattle,  horses,  sheep  or  hogs  thereon."  It  was  further 
provided  that  any  railroad  company  **  running  or  operating 
its  road  in  this  state,  and  failing  to  fence  on  both  sides 


(1)  Jeffer8oiiyille,etc.,R.  R.  Co.  v.  Dunlap,  112  Ind.  93;  Louisville, 
etc.,  R.  R.  Co.  r.  Thomas,  106  Ind.  10;  Croy  v.  Louisville,  etc.,  R.  R. 
Co.,  97  Ind.  126;  Indianapolis,  etc.,  R.  R  Co.  v.  McBrown,  16  Ind.  229; 
Peru,  etc.,  R.  R.  Co.  v.  Hoskett,  10  Ind.  409;  Baltimore,  etc.,  R.  R.  Co. 
r.  Thomas,  60  Ind.  107;  Ohio,  etc.,  R.  R.  v.  Cole,  41  Ind.  331 ;  Lowry  v. 
St.  Louis,  etc.,  R.  W.  Co.,  40  Mo.  App.  564;  Lindsay  v.  Kansas  City, 
etc.,  R.  R.  Co.,  36  Mo.  App.  51.  A  railroad  company  is  not  liable  for 
the  loss  of  flesh  upon  cattle  in  an  adjoining  field,  by  reason  of  their 
becoming  frightened  repeatedly  at  passing  trains.  Dooley  v,  Mis- 
souri Pacific  R.  W.  Co.,  36  Mo.  App.  381.  Where  it  was  not  known 
whether  the  injured  animal  (leg  broken)  bad  died  or  not,  the  case 
was  reversed,  the  damages  secured  being  for  the  full  value  of  the 
animal.  St.  Louis,  etc.,  R.  R.  Co.  v.  Evans,  14  S.  W.  Rep.  798.  Evi- 
dence showed  that  the  animal  was  found  50  or  60  yards  from  the 
track,  with  its  legs  skinned  and  bruised,  but  it  was  not  shown  how 
long  it  lived  after  receiving  the  Injury,  nor  that  its  death  resulted 
therefrom.  The  case  was  reversed.  Missouri  Pacific  R.  W,  Co.  v. 
Earle,  14  S.  W.  Rep.  1068. 
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thereof,  against  all  live  stock  running  at  large  at  all  points, 
should  be  absolutely  liable  to  the  owner  of  live  stock  in- 
jured, killed,  or  destroyed  by  their  agents,  employees,  or 
engines,  or  by  the  agents,  employees,  or  engines  be- 
longing to  any  other  railroad  company  running  over  and 
upon  such  road,  or  there  being."  The  Court  stated  that 
this  statute  was  quite  similar  to  those  of  Illinois,  Indiana 
and  Missouri,  and  that  the  decisions  of  the  Courts  of  those 
States  in  construing  those  statutes  and  fixing  the  liability 
of  the  railway  companies  was  that  an  a<5lual  conta6l  with 
the  locomotive  or  cars  was  essential  to  enable  the  owner  to 
recover  by  virtue  of  the  terms  of  such  statute,  saying : 
•*The  reasoning  of  these  cases  rests  chiefly  upon  the 
meaning  of  the  words  of  the  statute ;  that  the  language  of 
the  statute,  making  the  company  *liable  for  all  damage 
which  may  be  done  by  the  agents,  engines,  or  cars  of 
such  corporations  to  cattle,  horses,  or  other  stock,'  could 
not  be  extended  to  embrace  damages  done  to  themselves 
by  such  stock  in  consequence  of  fright,  although  such 
fright  might  be  caused  by  the  sight  or  sound  of  passing 
trains  on  such  unfenced  railroad.  The  opinion  in  the 
Missouri  case  is  predicated  in  part  also  upon  the  subject 
of  the  a<St  declaring  the  liability  in  cases  of  damage  to 
stock  by  the  'agent,  engines,  or  cars'  of  railroad  compan- 
ies whose  tracks  remain  unfenced ;  such  object  being 
declared  to  have  been  *not  exclusively  for  the  benefit  and 
proteAion  of  the  owners  of  stock  who  were  liable  to  suf- 
fer loss  and  damages,  but  also  as  a  public  regulation  for 
the  safety  of  passengers  and  the  traveling  public,  who  are 
exposed  to  danger  and  peril  in  case  of  collision.  To  these 
considerations  the  following  may  be  added  :  One  objeft 
which  the  Legislature  had  in  view  in  the  passing  of  these 
provisions  was  to  induce  the  railroad  companies  to  fence 
their  tracks  and  keep  them  fenced.  It  therefore  sought  to 
hold  the  owner  of  unfenced  railroads  absolutely  liable  for 
such  damages  to  live  stock  as  only  might  proximately  result 
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from  the  unfenced  condition  of  the  railroad,  and  not  for 
such  as  might  be  common  to  all  railroads,  fenced  as  well 
unfenced.  The  statute  of  no  State  to  my  knowledge,  has 
prescribed  the  distance  which  the  fence  shall  be  from  the 
track  over  which  the  trains  pass.  And,  in  point  of  fact, 
as  in  case  of  some  of  the  best  fenced  railroads,  they  are 
very  near ;  and  any  person  of  experience  knows  that  it 
often  occurs  that  horses  and  teams  driven  on  the  highway 
near  a  railway  track  but  outside  of  the  fence,  become 
frightened  at  the  sight  and  sound  of  passing  trains,  and 
by  reason  of  such  fright  damage  themselves,  their  driver 
and  the  vehicle  to  which  they  are  attached.  The  liability 
of  such  animals  to  become  thus  damaged  depends  in  no 
degree  upon  the  fenced  or  unfenced  condition  of  the  rail- 
road. Hence  it  is  obvious  that  in  declaring  an  absolute 
liability  for  damage  to  live  stock  by  trains  in  cases  where 
the  railroad  should  be  suffered  to  remain  unfenced  as  an 
inducement  and  incentive  to  railroad  companies  to  fence 
their  tracks,  and  thus  protect  the  lives  of  the  traveling 
public,  as  well  as  the  property  of  the  citizens  of  the  coun- 
try through  which  the  railroad  passes,  from  loss  by  collis- 
ion, the  Legislature  only  had  in  view  such  damage  to  live 
stock  as  was  practically  confined  to  unfenced  railroads,  and 
not  such  as  was  common  to  all  railroads,  fenced  as  well  as 
unfenced. "(i)  So  where  a  New  York  statute  held  a  rail- 
way company  liable  for  injuries  caused  "by  the  engines 
or  agents"  of  the  company,  acftuaUconta^t  was  said  to  be 
necessary.  "  This  language  clearly  requires  some  a<Slion 
on  the  part  of  the  company  to  produce  the  injury,  either 
by  mechanical  or  other  assents  of  its  own,  and  in  our 
judgment,  excludes  the  idea  of  liability  for  injuries  which 
the  cattle  mav  do  themselves  bv  straying  on  the  track. 
The  word  'agent'  of   itself  implies  an  a(3or."(2) 

(1)  Burlington  &  M.  R.  R.  Co.  r.  Shoemaker,  18  Neb.  369;  S.  C.25 
N.  W.  Rep.  366. 

(2)  Knight  r.  New  York,   etc.,  R.  R.  Co.,  99  N.  Y.,  25,  reversing 
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§  187.  Same  Continued^Fright. — Following  out 
this  line  of  reasoning,  it  has  been  held  that  a  railway  com- 
pany is  not  made  liable  by  the  statute  for  frightening'  an 
animal,  whereby  it  runs  and  hurts  itself;  although  it  might 
be  if  its  servants  did  so  willfully  or  so  negligently  man- 
aged their  cars  and  locomotives  as  to  cause  it  to  become 
frightened.(i)  Thus  a  horse  got  on  the  track  at  a 
point  where  a  fence  should  have  been,  and  passed  along 
the  track  until  it  reached  a  bridge  into  which  it  fell ;  the 
company  was  held  not  liable  for  the  injuries  it  sustained 
by  the  fall  ;(2)  and  a  like  ruling  was  made  where  the  injury 
was  inflicted  in  removing  the  animal  from  the  bridge. (3) 
So,  where  for  lack  of  a  fence,  a  horse  got  on  the  track  and 
ran  before  the  engine  until  it  reached  a  cattle-guard,  into 
which  it  fell,  but  immediately  got  out  and  ran  into  a  wire 
fence,  receiving  injuries  in  both  instances,  the  company 
was  held  not  liable.  The  whistle  and  bell  were  used. (4) 
Consequently,  under  the  usual  fencing  statute  the  company 
is  not  liable  for  an  injury  caused  by  frightening  an  ani- 
mal.(5)  Of  course,  the  company  would  be  liable  in  a  com- 
mon law  a6tion  for  negligence  in  scaring  an  animal,  if  it 
thereby  ran  and  hurt  itself;  but  a  mere  noise  of  the  loco- 
motive or  train,  such  as  is  usual,  is  not  sufficient  to  render 
the  company  liable.     But  where  a  railroad  company  was 

on  this  point  the  case  as  decided  below,  and  reported  in  30  Hun  415. 
This  case  is  distinguished  in  Graham  t\  President,  etc.,  46  Hun  386. 

(1)  Lafferty  r.  St.  Joseph  R.  R.  Co.,  44  Mo.'  291;  S.  C.  9  Amer.  L. 
Reg.  229. 

(2)  Foster  v.  St.  Louis,  etc.,  R.  W.  Co.,  90  Mo.  116. 

(3)  Seibert  v.  Missouri,  etc.,  R.  W.  Co.,  72  Mo.  565. 

(4)  Schertz  c.  Indianapolis,  etc.,  R.  W.  Co.,  107  111.577;  Chicago, 
«tc.,  R.  R.  Co.  r.  Taylor,  8  Bradw.  108;  International,  etc.,  R.  R.  Co. 
V.  Hughes,  68  Tex.  290:  Ohio,  etc.,  R.  R.  Co.  v.  Cole, 41  Ind.  331 ;  Knight 
r.  New  York,  etc.,  R.  R.  Co.,  99  K.  Y.  25;  Ryan  r.  Pennsylvania  R.  R. 
Co.,  19  Atl.  Rep.  81. 

(5)  Baltimore,  etc.,  R.  R.  Co.  v.  Thomas,  60  Ind.  107. 
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authorized  to  lay  its  track  on  a  highway,  it  being  under  a 
duty  "  to  restore  the  road  to  its  former  state,  or  in  a  sufficient 
manner  not  to  impair  its  usefulness,"  it  was  held  that  the 
company  must  do  so,  or  put  up  screens ;  and  if  it  did  not, 
and  the  non-repair  or  lack  of  screens  was  the  cause  of 
the  animal  on  the  road,  running  off  and  injuring  itself, 
the  company  is  liable.(i)  Where  a  horse  entered  at  an 
unfenced  point,  and  fell  into  a  well,  the  company  was  held 
not  liable,  although  it  owed  a  duty  to  fence  at  the  point  of 
entry. (2)  So  where  two  animals  were  tied  together,  and 
a  train  struck  one,  dragging  both  along  the  track  until 
they  were  killed,  but  in  no  way  touched  the  other,  the 
company  was  held  liable  only  for  the  one  a<5lually 
struck. (3)  In  Missouri  there  can  be  no  recovery  for  an 
injury  at  a  crossing,  where  it  is  charged  that  it  resulted 
from  a  failure  to  blow  the  whistle  and  ring  the  bell,  unless 
there  is  a  collision  between  the  animal  and  train. (4) 


(1)  Moshier  v.  Utica,  eto^  R.  R.  Co.,  8  Barb.  427. 

(2)  Hughes  V.  Hannibal,  eto„  R.  R.  Co.,  66  Mo.  326;  Clary  v.  Burl- 
ington, etc.  R.  R.  Co.,  14  Neb.  232. 

(3)  Jeffersonyilie,  eto.,  R.  R.  Co.  v.  Downey,  61  Ind.  287. 

(4)  Halferty  v.  Wabash,  etc.,  R.  W.  Co.,  82  Mo.  90.  If  the  action  is 
at  common  law  for  a  negligent  Itilling,  a  collision  is  not  necessary. 
Lowry  v.  St.  Louis,  etc.,  R.  W.  Co.,  40  Mo.  App.  554. 

Missouri  Statute. — In  Missouri  a  statute  provides  that  when  any 
stock  enters  on  a  railroad  not  inclosed  with  a  good  fence,  and,  by  be- 
ing frightened  by  a  passing  train,  shall  be  injured  by  running  against 
the  fences  or  other  objects  along  the  railroad,  the  company  shall  pay 
to  the  owner  the  damages  sustained.  A  railroad  was  inclosed  with 
a  wire  fence,  to  within  six  feet  of  a  bridge  abutment.  Plaintiff's 
cow  went  through  this  opening.  Twenty-four  hours  after  she  was 
last  seen,  which  was  at  home,  she  was  found  at  the  bridge  dead. 
Her  hind  foot  was  fastened  in  the  wire,  and  she  was  lying  on  the 
outside  of  the  fence.  She  was  not  breachy.  During  the  time  she  was 
gone  two  trains  had  whistled  for  stock  at  that  place.  It  was  held  that 
there  was  no  evidence  to  sustain  a  recovery  under  the  statute.  Per- 
kins V,  St.  Louis,  etc.,  R.  W.  Co.,  15  S.  W.  Rep.  320. 


§    l88  COLLISION   \V1TH    ANIMALS.  307 


188.  Striking  Animal  not  Necessary  to  a  Re- 
covery.— In  Kansas  a  statute  imposed  a  liability  for 
every  animal  killed  or  wounded  '*  by  the  engine  or  cars  on 
such  railway,  or  in  any  other  manner  whatever  in  the 
operation  of  such  railway,"  with  a  provision  that  the  a6t 
should  not  apply  to  any  company  "whose  road  is  inclosed 
with  a  good  and  lawful  fence  to  prevent  such  animals  from 
being  on  such  road."  Through  an  unfenced  place  a  mare 
passed  from  the  adjacent  land  of  her  owner  onto  the  rail- 
way track,  and,  on  the  approach  of  a  train,  becoming 
frightened,  ran  along  the  track,  followed  by  the  train,  and 
jumped  into  a  bridge,  injuring  herself  so  that  she  died. 
The  company  was  held  liable,  on  the  ground  that  a  fence 
was  required ;  and  the  question  of  a  collision  between  the 
locomotive  and  mare  was  an  immaterial  one,  the  Court  say- 
ing: **We  think  the  statute  clearly  covers  a  case  like  the 
present  one.  The  lack  of  a  fence  furnished  the  opportunity 
for  the  injury.  A  fence  would  have  prevented  the  acci- 
dent. And  the  proviso  in  the  statute  is  a  sort  of  negative 
pregnant.  Not  only  must  there  be  the  lack  of  a  fence,  but 
also  the  lack  of  a  fence  which  would  have  prevented  the  in- 
jury. Suppose  for  instance,  this  mare  had  been  feeding  in 
a  neighboring  field,  and,  frightened  by  a  passing  train,  had 
fled,  and  in  her  flight,  without  ever  passing  onto  defen- 
dant's road,  had  received  injury,  no  liability  could  have 
been  enforced  under  the  statute.  So  also,  if  the  injury  took 
place  at  a  public  crossing,  at  which  (and  at  which  alone) 
the  animal  passed  onto  the  track,  or  if  she  were  being 
carried  as  freight  on  the  company's  cars.  In  all  these 
cases,  the  lack  of  a  fence  would  either  have  no  possible 
bearing  upon  the  injury,  or  else  such  lack  of  fence  is  com- 
pelled by  the  superior  right  of  the  travelling  public.  The 
injury  would  have  happened,  except  in  the  case  of  the 
public  crossing,  whether  the  road  was  fenced  or  not.  The 
matter  of  fence   in  such  cases  forms  no  element  in  the 
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transaction.  So  that  it  may  be  laid  down  as  a  general 
proposition,  that  wherever  the  question  of  fence  sustains 
no  relation  to  the  injury,  and  wherever  the  obligation  for- 
bid a  fence,  the  adi  is  inapplicable.  Again,  the  liability  is 
not  limited  to  cases  where  the  animal  is  killed,  or  wounded 
by  the  ^engine  or  cars' — which  might  perhaps  be  construed 
as  referring  solely  to  a<5iual  collision — but  extends  to  those 
cases  where  the  animal  is  injured  *  in  any  other  manner 
whatever  in  operating  such  railway.'  This  last  clause  is 
very  broad,  and  clearly  covers  a  case  like  the  present. 
Whether  the  engine  struck  the  mare  or  not,  the  injury 
resulted  direiUy  from  the  operating  of  the  railway.  Of 
course,  the  mere  fa 61  that  she  was  injured  on  the  track, 
would  not  be  conclusive.  An  injury  might  happen  from  the 
a6l  of  strangers,  or  the  wanton  a<:^ts  of  employees  of  the  road, 
outside  the  scope  of  their  employment.  If  a  brakeman,  see- 
ing a  mare  on  the  track,  had  drawn  his  revolver  and 
shot  her  in  mere  wantonness,  the  company  would  not  be 
liable.  Such  a6l  might  be  done  by  one  while  operating 
the  railroad,  but  not  in  operating  it.  It  is  like  any  other 
wanton  and  willful  a6t  of  employees  outside  the  scope  of 
their  employment,  casting  no  liability  on  any  one  but  them- 
selves. But  where  the  injury  occurs  in  the  a<5lual  oper- 
ating of  the  railway,  and  as  the  dire6l  result  of  such 
operating,  then  the  statute  applies.  Here  the  company  was 
running  one  of  its  trains.  An  animal  on  the  track  was  per- 
mitted to  come  on  through  the  lack  of  a  fence  along  the 
track  at  a  place  where  it  ought  to  be  fenced.  The  ap- 
proaching train  frightens  it,  and  it  flees  along  the  track 
to  avoid  the  danger,  and  by  that  flight  either  falls  in  or  is 
thrown  by  the  engine  into  the  open  spaces  of  a  tie  bridge 
and  is  injured.  Clearly,  the  train  aftingupon  the  animal's 
sense  of  fear,  and  the  open  space  of  the  bridge  are  the 
diredl  causes  of  the  injury.  It  results  from  and  occurs  in 
the  operating  of  the  railroad."(i) 

(1)  Atchison,  etc.,  R.  B.  Co.  r.  Jones,  20  Kas.  527;  see  Hurd  v. 
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§  189.  RemoYing  Animals  flrom  Bridge,  if 
Tliereby    Injured,    Company  fjiabie— O  t  li  e  r 

Cases. — Two  horses  entered  upon  an  unfenced  railroad 
track,  and  passed  along  to  a  railroad  bridge  which  they 
attempted  to  cross,  but  fell  through  between  the  ties  and 
stuck  fast.  The  fall  injured  them.  A  train  came  along 
and  the  train  men  removed  them,  but  in  so  doing  injured 
them  still  more.  The  jury  found  these  fa6ls  especially,  and 
the  further  fa<5t  that  the  train  hands  did  not  use  ordinary 
care  in  removing  the  horses.  The  damages  occasioned 
by  the  fall  and  those  by  the  removal  were  not  apportioned 
by  the  jury  in  their  finding.  Under  these  fa6^s  the  com- 
pany was  held  liable  for  the  injuries  occasioned  by  remov- 
ing the  animals,  the  Court  saying :  "A  train  finds  some 
obstruiftions  upon  the  track,  and  the  train  men  proceed  to 
remove  them.  Surely,  whatever  they  do  in  removing 
these  obstru6tions  is  done  in  operating  the  road.  It  is 
essential  to  the  operating  of  it.  All  movement  of  trains  at 
that  point  stops  until  the  obstructions  are  removed.  The 
track,  must  be  kept  clear,  and  in  position  to  enable  the 
trains  to  move,  and  whatever  is  done  in  accomplishing 
these  results,  Is  done  in  operating  the  road.  It  is  hot  in- 
cluded in  the  original  construction  and  equipment  of  the 
road.  But  with  a  road-bed  completed,  track  laid  and 
road  stocked  with  cars  and  engines,  keeping  the  track 
clear  is  part  and  parcel  of  the  operating  of  the  road.  The 
expense  of  it  would  be  charged  to  operating  expenses. 
Accidents  and  injuries  in  it,  are  accidents  and  injuries  in 
operating  the  road."(i)     But  for  the  injury,  occasioned  by 

Grand  Trunk  R.  W.  Co.,  16  Ontario.  App.  5«. 

(1)  It  should  be  observed  that  the  action  was  brought  under  the 
statute  set  out  in  the  preceding  chapter,  rendering  the  companj 
liable  for  lack  of  fences,  if  it  killed  or  wounded  an  animal ''  by  the  en- 
gine or  cars  on  such  railway,  or  in  any  other  manner  whatever  in  oper^ 
ating  such  railway *^^ 
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the  fall  of  the  horses,  the  company  was  held  not  liable. 
"An  animal  falls  into  a  tie  bridge,  and  is  thereby  injured. 
Is  it  injured  in  the  operating  of  the  road?  Suppose  the 
road  were  abandoned,  or  had  never  been  used,  would  not 
the  same  injury  result?  Is  an  injury,  because  it  occurs 
on  the  track,  an  injury  done  in  the  opperating  of  the  road? 
Suppose  an  individual  had  attempted  to  walk  across  that 
bridge,  and  his  foot  slipped,  had  fallen  between  the  ties 
and  been  injured ;  could  it  be  said  that  he  was  injured  by 
the  company  in  operating  its  road?  Does  not  the  very 
term  operating  imply  some  a6lion  on  the  part  of  the  com- 
pany tending  to  produce  the  injury?  Where  the  company 
is  wholly  inac^tive,  and  the  only  a<5live  force  is  the  voli- 
tion of  the  animal  or  person,  can  it  be  that  the  resulting 
injury  is  in  the  operating  of  the  road,  merely  because  it 
happens  on  the  track,  and  by  reason  of  the  manner  in 
which  that  track  was  originally  constru6led?  It  seems  to 
us  that  this  question  must  be  answered  in  the  negative. 
The  act  does  not  reach  such  cases.  It  does  not  follow 
from  this  that  the  company  is  not  liable  for  such  an  injury. 
If  it  is  chargeable  to  and  results  from  the  negligence  of  the 
railroad  company  in  the  construction  of  the  bridge,  or 
otherwise,  then  upon  general  principles  the  company  may 
be  liable ;  but  such  liability  does  not  arise  under  this  par- 
ticular statute. "( I )  So  in  Iowa  where  the  injury  was  caused 
by  the  horse  falling  into  a  bridge,  the  company  was  held 
liable.(2)  In  another  case  of  the  same  kind,  in  the  same 
State,  it  was  said  that  "  when  the  want  of  a  fence  in  con- 
nection with  the  acfts  of  the  defendant  is  the  proximate 
cause  of  the  injury,"  the  company  is  liable.(3)     So,  in 

(1)  Atchison,  etc.,  R.  R.  Co.  r.  Edwards,  20  Kan.  531. 

(2)  Liston  t.  Central  Iowa  R.  W.  Co.,  70  la.  714;  S.  C.  29  N.  W. 
Rep.  445. 

(3)  Young  %},  St.  Louis,  etc.,  R.  W.  Co.,  44  la.  172;  Kraus  r.  B.  C.  R. 
&  N.  R.  R.  Co.,  55  la.  338. 
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England  where  the  animal  got  on  the  track  because  of  the 
lack  of  a  fence  at  a  place  where  one  should  have  been, 
and  fell  into  a  ditch  on  the  right  of  way,  the  company 
was  held  liable.(i) 

§  190.  Falling  Orer  Precipice. — In  New  York  the 
statute  provides  that  **  every  railroad  corporation  *  *  * 
shall  *  *  *  ere6t,  and  thereafter  maintain,  fences  on 
the  sides  of  their  roads,  of  the  height  and  strength  of  a 
division  fence  as  required  bylaw,"  The  plaintiff  used  as 
pasture  a  tradt  of  land  adjoining  the  defendant's  railroad. 
There  was  a  deep  rock  cut  through  which  the  railroad  was 
laid  along  a  portion  of  this  pasture  lot.  The  defendant 
did  not  ere6t  or  maintain  a  fence  on  the  side  of  its  road 
where  this  cut  was.  The  plaintifTs  horse,  being  in  the 
pasture,  fell  down  into  this  cut  and  was  killed  by  the  fall. 
The  company  was  held  liable.  The  case  was  distin- 
guished from  a  former  New  York  case, (2)  by  saying:  "In 
that  case  the  plaintiff  was  not  the  owner  or  occupier  of  the 
premises  adjoining  the  railroad,  and,  therefore,  the  rail- 
road was  guilty  of  no  negligence  with  respe<5l  to  the 
fences  between  its  road  and  his  land ;  and  since  the 
plaintifTs  colt  passed  upon  a  railroad  through  a  defe<5tive 
fence  between  the  railroad  and  some  other  owner,  the 
plaintiff  was  entirely  without  right  to  relief,  except  such  as 
the  statute  provided  ;  and  as  it  provided  none  for  his  case, 
he  could  not  recover.  "(3) 

(1)  Corry  9.  Great  Western  R.  W.  Co.,  7  Q.  B.  Div.  322;  S.  C.  50  L. 
J.  Q.  B.  386;  44  L,  T.  701 ;  29  W.  R.  623;  45  J.  P.  712;  afBrming  6  Q. 
B.  Div  237;  50  L.  J.  Q.  B.  313;  45  J.  P.  36.  See  Hurd  v.  Grand  Trunk 
R.  W.  Co.,  15  Ontario  App.  58. 

(2)  Knight  v.  New  York  Central,  etc.,  R.  R.  Co.,  99  N.  Y.  25. 

(3)  Graham  v.  President,  etc.,  46  Hun  386.  Where  the  charge  was 
that  the  defendant  killed  the  animal,  and  there  was  evidence  that 
her  death  was  caused  by  disease  or  from  falling  into  a  railroad  cut, 
or  from  both  disease  and  the  fall ;  and  the  Court  charged  the  jury 
**  That  the  burden  is  upon  the  plaintiff  to  show  that  the  defendant 
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killed  said  mare;"  it  was  held  not  error  to  refase  to  oharg^e  at  the 
request  of  the  company,  '^If  you  believe  from  the  eyidence,  that 
plaintiff's  mare  died  from  disease,  or  from  falling  down  an  embank- 
ment, or  from  both  of  such  causes,  you  will  find  for  the  defendant." 
Because  *^The  jury  having  been  told  that  the  burden  was  upon  the 
plaintiff  to  prove  that  defendant  killed  the  mare,  of  course,  if  they 
believed  she  died  from  disease,  or  a  fall,  or  from  any  other  cause, 
they  would  not  believe  that  the  defendant  killed  her,  and  would  of 
necessity  find  for  defendant."  Texas,  etc.,  R.  R.  Go.  v.  Mitchell,  2  Tex. 
App.  Civ.  Cas.  §  373.  If  the  complaint  proceeds  on  the  theory  of  a 
collision,  and  the  evidence  so  shows,  it  is  error  to  charge  that  there 
can  be  a  recovery  for  fright.  Houston,  etc.,  R.  W.  Go.  v,  Terry,  42 
Tex.  451. 


CHAPTER  XIX. 
Contributory  Negligence  in  Statutory  Actions. 

Section  191.  Contributory  Negligence  not  a  Defense. 

192.  Contributory  Negligence  a  Defence. 

193.  Negligence  of  Owner  by  Using  Adjacent  Ground. 

194.  Contributory  Negligence  After  Fences  are  Built. 
196.  Willful  Contributory  Act  of  Owner. 

196.  Question  for  Jury. 

§  191.  Contributory  IVegligrenee  TVot  a  De- 
fense.— The  statute  usually  excludes  all  defenses  of 
contributory* negligence  by  the  language  used,  where  the 
aAion  is  for  a  failure  to  fence.  The  policy  of  the  statute 
is  to  compel  the  erection  of  fences  so  as  to  at  least  proteft 
the  traveling  public,  and  in  many  of  the  states,  the  em- 
ployees of  the  company.  The  action  is  statutory, — not  an 
action  of  negligence.  It  is  given  by  the  statute,  and  can 
be  taken  away  by  the  Legislature.  It  is  not  necessary  to 
prove,  in  an  atition  to  recover  for  an  injury  inflicted  by 
reason  of  a  failure  to  fence  that  the  company  inflicted  it  neg- 
ligently. Proof  of  the  injury  infli<5ted  by  the  defendant, 
accompanied  by  proof  that  the  animal  entered  upon  the 
track  at  a  point  where  the  company  should  have  fenced, 
when  it  was  injured,  is  usually  sufficient  to  entitle  the  plaint- 
iff to  recover  whatever  damage  he  has  proved  his  animal 
was  worth,  in  case  of  death,  or  the  amount  of  its  decrease 
in  value,  in  case  of  an  injury.  It  is,  therefore,  a  rule  that  is 
quite  general  that  contributory  negligence,  short  of  a  williul 
aft,  or  of  ana6t  evincing  an  abandonment  or  a  desire  that 
his  animal  receive  the  injury,  is  no  defense  for  the  railroad 
company.(i)     Consequently  it  is   not  error   to    refuse   to 

(1)  Corwin   r.  New  York,  etc.,  R.  R.  Co.,  13  X.  Y.  42;  (disapprov- 
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submit  to  the  jury  an  interrogatory  calling  for  the  finding 
of  a  fadl  whether  or  not  the  plaintiff  was  guilty  of  contri- 
butory negligence  ;  for  it  is  immaterial,  and  such  negligence 
is  not  at  issue. (i)  These  decisions,  however,  have  not 
been  universally  followed,  as  we  shall  see  in  the  next 
secSion. 


§  192.  Contributory  Neg^lig^ence  a  Refensie. — 

In  Wisconsin,  after  an  examination  of  all  the  -previous 
cases  in  that  State,  it  is  said  that  the  right  of  acSion 
in  the  owner  of  stock  killed  on  a  railroad  track  is  one 
of  negligence — a  liability  arising  from  a  negligent  fail- 
ure by  the  company  to  put  up  and  maintain  proper  fences, 
and  if  the  plaintiff's  negligence  contributed  to  the  injury, 
if  not  too  remote,  he  cannot  recover.  This  rule  was  ap- 
plied to  cases  not  only  where  there  was  a  failure  to  eredl 
but  a  failure  to  maintain  fences.  In  that  and  an  earlier 
case(2)  the  Court  compared  the  statute  requiring  fences  to 
be  ere6led  and  maintained  along  the  track,  and  infli6ling 
a  penalty  for  a  failure  to  do  so,  with  another  statute  of  that 
State,  requiring  towns  and  cities  to  keep  their  streets  and 
bridges  in  repair,  and  allowing  a  recovery  of  them  if  any 
damage  happened  to  any  one  by  reason  of  the  insufficiency 
of  the  streets  or  bridges.  The  terms,  it  was  said,  of  this 
statute  were  just  as  positive  and  unconditional  as  the  fenc- 
ing statute,  and  yet,  under  the  former,  if  the  negligence  of 

ing  Marsh  r.  New  York,  etc.,  R.  R.  Co.,  14  Barb.  364) ;  Indianapolis, 
etc.,  R.  R.  Co.  V.  Wolf,  47  Ind.  250;  Burlington,  etc.,  R.  R.  Co.  r. 
Webb,  18  Neb.  215;  Burlington,  etc.,  R.  R.  Co.  v.  Franzen,  16  Neb. 
3G5;  Louisville, etc,  R.  R.  Co.  v.  Whitesell,68  Ind.  297;  Welty  v.  Ind- 
ianapolis, etc.,  R.  K.  Co.,  105  Ind.  55;  Grand  Rapids,  etc.,  R.  R.  Co.  r. 
Cameron,  45  Mich.  451;  Gulf,  etc.,  R.  W.  Co.  v.  Hudson,  77  Tex.  494; 
Memphis,  etc.,  R.  R.  Co.  v.  Smith,  9  Heisk.  860;  Cressey  v.  Northern 
R.  R,  Co,,  59  N.  H.  564;  Moses  r.  Southern  Pacific  R.  R.  Co.,  18  Ore. 
385;  Toledo,  etc.,  R.  R.  Co.  v.  Cory,  39  Ind.  218. 

(1)  Louisville,  etc,  R.  R.  r.  Whitesell,  67  Ind.  297, 

(2)  Pitzner  r.  Shin  nick,  39  Wis.  129. 
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the  plaintiff  contributed  approximately  to  the  injury  there 
could  be  no  recovery.  So  it  was  said  of  a  statute  which  im- 
posed a  liability  if  a  train  of  cars  was  run  within  a  city  at  a 
greater  rate  of  speed  than  six  miles  an  hour  and  any  one  was 
injured  by  it.  In  such  a  case  contributory  negligence  was 
sufficient  to  defeat  the  a<Slion.(  i )  Referring  to  a  New  York 
decision,(2)  it  was  said  that  the  statute  construed  in  it  was 
one  different  from  the  one  before  the  Court ;  there  the 
statute  provided  "that  until  a  railroad  company  shall  have 
built  its  fences,  it  shall  be  liable  for  all  damages  to  animals 
on  the  track ;  not  for  damages,"  as  here  '*  occasioned  by 
the  failure  to  fence."  Of  these  statutes  it  was  said  that 
"The  essential  difference  between  that  statute  and  the 
statute  here,  is  too  obvious  to  be  discussed."  Referring  to 
the  construiSlion  given  to  the  New  York  statute  by  the 
Courts  of  that  State,  it  was  said:  "It  is  not  for  this 
Court  to  sav  whether  the  Courts  of  that  State  or  of  other 
States  having  essentially  different  statutes,  have  given 
proper  construction  to  them."  So,  in  referring  to  the  con- 
struAion  of  its  own  statute,  and  the  policy  of  allowing 
contributory  negligence  to  be  insisted  upon  as  a  defense, 
the  Court  said :  "  But  it  is  the  duty  of  this  Court  to  give 
to  the  statute  of  this  State  a  just  and  reasonable  construc- 
tion upon  its  own  letter  and  spirit.  It  has  often  been  said 
in  this  Court,  and  it  is  quite  apparent  that  the  statute  here 
was  designed  to  proteft  trains  on  railroads  at  least  as  much 
as  domestic  animals  straying  upon  them.  Human  life  is 
somewhat  more  regarded  than  the  brute  life.  Cattle  are 
a  part  of  the  wealth  of  the  state  ;  but  persons  on  railroad 
trains  are  part  of  the  State  itself.  The  major  was  quite  as 
much  within  legislative  attention  as  the  minor.  The  statute 
was  not  intended   or  framed  to  relieve  adjoining  owners 

(1)  Langhoff  9.  Milwaukee,  etc.,  R.  B.  Co.,  19  Wis.  489;  S.  C.  23 
Wis.  43. 

(2)  Corwin  v.  New  York,  etc.,  R.  R.  Co.,  18  N.  Y.  42. 
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from  diligence  in  the  care  of  their  domestic  animals,  at 
risk  of  danger  to  railroad  trains  ;  or  to  license  negligence 
to  establish  cattle  markets  on  railroads.  The  essential 
danger  of  railroads  requires  diligence  on  both  sides ; 
a  high  degree  of  diligence  in  the  management  of  the 
road,  and  at  least  ordinary  diligence  on  the  part  of  ad- 
joining owners.  The  rule  of  absolute  liability  appears 
to  be  as  unwise  in  policy  as  unsound  in  legal  construc- 
tion." So  the  Court  declares  the  rule  "must  be  taken  to 
sustain  the  defense  of  contributory  negligence  to  adlions 
against  railroad  companies,  for  injuries  occasioned  by  fail- 
ure either  to  ere6l  or  maintain  fences  on  the  line  of  their 
roads,  or  in  other  aO^tions  for  negligence."  In  an  earlier 
case  in  this  same  state,  it  was  held  that  if  an  owner  per- 
mit his  stock  to  run  at  large  near  an  unfenced  railroad,  or 
if  he  was  near  and  made  no  effort  to  drive  them  away,  he 
could  not  recover ;  but  if  he  had  provided  against  their 
escape  and  they  did  escape,  the  company  is  liable  if  they  are 
unnecessarily  injured.(i)  So  in  Ohio  the  do^flrine  of  con- 
tributory negligence  is  a  defense. (2)  If  the  owner  con- 
sented to  the  company's  not  putting  up  a  fence,  or  agreed 
that  he  would  not  insist  upon  it,  he  of  course,  cannot  re- 
cover for  his  stock  killed  by  reason  of  the  lack  of  a  fence ; 
and  this  is  the  rule  although  in  a  state  where  contributory 
negligence  is  no  defense.(3)  A  mule  was  fed  in  a  lot, 
separated  on  the  one  side  from  the  plaintiff's  pasture  bv  a 
sufficient  division  fence  and  on  the  other  from  the  railroad 
by  an  insufficient  fence.    He  turned  the  mule  into  the  pas- 

(1)  Curry  tj.  Chicago  A  N.  W.  R.  W.  Co.  43  Wis.  665.  All  former 
cases  in  Wisconsin  reviewed.  See  McCandless  v.  Chicago,  etc.,  R.  R. 
Co..  45  Wis.  365. 

(2)  Stucke  V.  Milwaukee,  etc.,  R.  W.  Co.,  9  Wig.  202;  McCandess  v. 
Cljicago,  etc.,  R.  W.  Co.,  46  Wis.  365;  Heller  r.  Abbott,  48  N.  W.  Rep. 
598. 

(3)  Pittsburg,  etc.,  R.  W.  Co.  v.  Methven,  21  Ohio  St.  586, 

(4)  Whittier  r.  Chicago,  etc.,  R.  R.  Co.  24  Minn.  394. 
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ture  at  night,  and  the  wind  blew  down  the  fence  and  it 
escaped  into  the  feed  lot,  and  thence  to  the  railroad  where 
it  was  killed.  It  was  held  that  these  fa<5ts  did  not  sustain 
the  charge  of  contributory  neglience.(i) 

§  193.  IVegligence  of  Owner  by  Using  Adja- 
cent Crround. — ''  But  it  is  said  that  the  plaintiff  was 
guilty  of  negligence  in  turning  his  cattle  into  the  meadow 
when  he  knew  the  railroad  was  not  fenced,  and  hence, 
they  could  stray  thereon  and  be  injured.  His  negligence, 
therefore,  contributed  to  the  injury,  and  he  cannot  recover 
upon  this  ground.  If  this  be  true,  then  the  railroads  need 
never  fence  their  roads,  so  far  as  respedts  adjoining  owners. 
Land-owners  could  not,  of  course,  occupy  their  lands  ad- 
joining railroads,  but  must  pasture  their  horses,  cattle, 
sheep  and  hogs  on  some  other  farm,  unless  they  volunteer 
to  discharge  the  duties  which  the  statutes  impose  upon  the 
roads.  This  cannot  be  law  ;  such  a  constru(5\ion  was 
never  intended  by  the  Legislature ;  it  virtually  nullifies 
the  a6t.  It  is  not  negligence,  within  the  meaning  of  the 
rule,  for  an  owner  to  pasture  his  cattle  on  his  own  farm, 
because  a  railroad  fails  to  discharge  its  statutory  duty,  and 
fence  its  road.  Such  a  construction  as  that  adopted  at  the 
circuit,  not  virtually,  but  entirely  nullifies  the  a6t,  so  far 
as  regards  any  protection  or  relief  to  farmers  adjoining 
the  railroads.  If  the  railroad  neglects  to  keep  the  fences 
in  repair,  it  may  be  urged,  that  a  farmer  with  ordinary 
diligence  will  know  it  and  send  his  cattle  oflf  from  his  farm, 
otherwise  if  injured,  he  can  have  no  redress;  or,  plainer 
still,  if  the  railroad  not  partially  performs,  but  wholly 
omits  its  duty  and  makes  no  fence  at  all,  then,  of  course^ 
the  adjoining  owner  will  know  it,  and  should  abandon  his 
farm,  as  to  his  cattle,  as,  if  they  are  killed,  the  w^illful  re- 
fusal or  negleCt  of  the  railroad  to  perform  its  statutory 

(1)  Williams  v,  Missouri  Pacific  R.  W.  Co.,  74  Mo.  453. 
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duty  is  its  absolute  defense.  The  Legislature  in  declaring 
the  absolute  liability  of  the  railroad  for  all  such  damages, 
when  it  emitted  to  make  the  required  fence,  did  not  intend 
any  such  contradi6tion  or  qualification,  and  never  would 
have  passed  a  statute  requiring  an  owner  to  abandon  the 
ordinary  use  of  his  farm,  because  of  the  railroad's  neglefl 
to  do  its  duty,  or  if  he  should  use  it  in  ordinary  farm-like 
way,  he  must  lose  his  cattle,  without  redress,  if  killed  by 
the  railroad's  negle6l.  The  damages  resulting  to  an  owner 
of  a  farm,  from  this  construflion  of  the  statute  contended 
for,  I  think,  were  never  considered  or  allowed  to  him, 
when  the  railroad  obtained  the  roadway.  But  it  was  al- 
ways assumed,  that  he  might  continue  to  occupy  his  farm 
substantially  as  before."(i)  Such  is  the  language  of  the 
Appellate  Court  of  New  York,  and  the  rule  therein  an- 
nounced has  been  adopted  in  many  of  the  states  in  like 
instances.(2)  The  fa<ft  that  the  owner  can  build  the  fence 
and  charge  the  company,  by  virtue  of  the  terms  of  the 
statute,  does  not  alter  the  question  of  his  right  to  re- 
cover. (3)  In  a  California  case,  speaking  upon  the  general 
subject,  it  was  said:  "The  negleft  of  the  defendant  to 
build  the  fence  certainly  did  not  operate  to  dispossess  the 
plaintiff  of  his  entire  field,  or,  what  is  the  same  thing, 
prevent  him  from  making  lawful  use  of  it.  Besides,  he 
probably  knew  that  so  long  as  the  defendant  chose  to 
continue  using  its  cars  upon  this  open  track,  it  undertook 
at  its  peril  that  no  harm  should  come  to  the  stock  for  the 
want  of  a  proper  fence.  "(4)     Where  a  gap  was  permitted 

(1)  Shepard  v,  Buffalo,  etc.,  R.  R.  Co.,  35  N.  Y.  641. 

(2)  Donovan  v,  Hannibal,  etc.,  R.  R.  Co.,  89  Mo.  147;  Wilson  v,  St. 
Louis,  etc.,  R.  W.  Co.,  87  Mo.  431 ;  Atchison,  etc.,  R.  R.  Co.  v.  Gabbert, 
34  Kan.  132 ;  Wilder  t?.  Maine  Central  R.  R.  Co.,  65  Me.  332  (not  proof 
of  negligence);  Cressey  r.  Northern  R.  R.  Co.,  59  N.  H.  564;  Contra 
Cranston  ».  Chicago,  etc.,  R.  R.  Co.,  1  Handy,  193. 

(3)  Toledo,  etc.,  R.  R.  Co.  v.  Pence,  68  111.  524. 

(4)  McCoy  r.  California  Pacific  R.  R.  Co.,  40  Cal.  632, 
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• 

to  continually  remain  open,  it  was  held  that  the  owner 
of  sheep  turning  them  into  the  field  could  recover ;  for 
*'  the  first  wrong  being  theirs  [the  company],  the  statute 
makes  them  liable  for  all  consequences  which  ensue,  "(i) 
Even  where  the  owner  turned  horses,  with  blind  bridles 
on,  into  a  field  not  fenced  next  to  the  railroad,  it  was 
held  that  he  could  recover ,  although  he  was  negligent, 
where  the  rule  of  comparative  negligence  prevailed. (2) 

§  194.  Contributory  ]Vegligence  After  Fences 

are  Built. — In  New  York  the  rule  of  contributory  negli- 
gence is  applied  to  the  plaintiff  where  the  company  has 
fenced  its  track  but  been  negligent  in  keeping  the  fence  in 
repair. (3)  This  rule  applies  to  the  case  of  a  farmer  who 
turns  his  stock  into  a  field  adjoining  the  railroad  track  which 
has  defective  gates  or  bars  opening  into  the  farm  crossing, 
if  he  has  knowledge  of  the  defeat.  If  the  gates  or  bars  have 
recently  become  defeAive  and  the  company  has  no  notice 
of  their  condition,  and  a  reasonable  length  of  time  for 
their  repair  or  notice  of  their  condition  has  not  elapsed,  it 
will  not  be  liable  for  stock  escaping  through  them,  if  they 
belong  to  the  owner  ot  the  adjacent  land.  Not  so,  however, 
as  to  strangers. (4)  So  where  the  owner  of  stock,  know- 
ing that  a  severe  storm  on  Saturday  had  prostrated  the 
fences,  on  Monday  evening  turned  his  stock  upon  unin- 
closed  lands  without  inquiring  as  to  whether  the  railroad 
fences  abutting  thereon  were  uninjured,  was  denied  a  re- 
covery, on  the  ground  that  he  was  guilty  of  contributory 
negligence  in  turning  his  stock  out  as  he  did  under  the 
circumstances.     These  fa6ts  appearing  from  his  own  evi- 

(1)  Gardner  r.  Smith,  7  Mich.  410. 

(2)  St.  Louis,  etc.,  R.  R.  Co.  r.  Todd,  36  111.  409. 

(3>  Hance  r.  Cayuga,  etc.,  R.  R.  Co.  26  N.  Y.  428;   Dolan  v.  New- 
burgli,  etc.,  R.  R.  Co.,  120  N.  Y.  571. 

(4)  Spinner  v.  N.  Y.  C.  <fc  H.  R.  R.  Co.,  67  N.  Y.  163. 


320  FENCES.  §    194 

dence,  a  non-suit  was  held  proper. (i)  So  where  a  flood 
washed  away  the  fence  near  sunset,  and  the  plaintiff,  know- 
ing that  the  fence  was  down  refused  to  remove  his  stock  from 
the  field,  a  recovery  was  denied.  The  company  were  not 
responsible  for  the  flood,  and  the  waters  were  so  high  that 
it  was  impossible  to  repair  the  fence  that  night. (2)  But 
where  the  fence  was  burned  down,  and  the  company  had  rea- 
sonable notice  of  the  fa6t,  and  time  to  repair  it,  the  company 
was  held  liable,  even  though  the  owner  of  the  stock  turned 
his  stock  into  the  adjoining  field  between  which  and  the 
track  the  fire  had  burned  away  the  fence.  "  The  gist  of  the 
offence  is  the  negligence  of  the  defendant  to  rebuild  and 
maintain  the  fence  along  the  line  of  its  road,  as  required 
bv  law."  It  was  also  held  that  even  if  the  owner  com- 
mitted  a  trespass  in  crossing  the  track  to  reach  the  field, 
the  company  was  liable ;  because  the  adl  of  trespass  did 
not  contribute  to  the  injury. (3)  By  using  gates  with  faulty 
fastenings,  the  plaintiff"  is  not  guilty  of  contributing  to  the 
injury. (4)  In  Wisconsin  the  owner  of  stock  negligently 
allowing  them  to  escape  from  his  premises,  may  not  recover 
even  though  they  pass  through  an  open  gate  in  the  com- 
pany's fence. (5)  If  the  owner  of  stock  leave  a  gate  open, 
and  his  stock  pass  through  and  are  injured,  he  may  not 
recover  ;(6)  he  must  shut  it,  especially  must  he  do  so  if 
bars  are  used  instead  of  gates.(7)  But  it  is  said  that  if  the 

(1)  Carey  v.  Chicago,  etc.,  R.  W.  Co.,  61  Wis.  71 ;  Martin  v,  Stewart 
73  wis.  553;  see  Lawrence  v.  Milwaukee,  etc.,  R.  W.  Co.,  42  Wis.  322. 

(2)  Indianapolis,  etc.  R.  R.  Co.  r.  Wright,  13  Ind.  213. 

(3)  Sika  V.  Chicago,  etc.,  R.  R.  Co.,  21  TVis.  370. 

(4)  McMichael  i.  Grand  Trunk  R.  W.  Co.,  12  Ontario,  547. 

(5)  Pitzner  r.  Shinnick,  39  Wis.  129. 

(e)  Indianapolis,  etc.,  R.  R.  Co.  v.  Shimer,  17  Ind.  296;  Illinois 
Central  R.  R.  Co.,  v.  McKee,  43  111.  119;  Bay  City,  etc.,  R.  R.  Co.  r. 
Austin,  21  Mich.  390. 

(7)  Eames  v.  Boston,  etc.,  R.  R.  Co.,  14  Allen,  161.  This  case  was 
distinguished  from  the  use  of  a  gate  in  Hammond  v.  Chicago,  etc., 
R.  R.  Co.,  43  Iowa,  168. 
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defeft  arose  after  the  bars  were  originally  made,  otherwise 
than  by  ill  usage  from  the  plaintiff,  it  would  not  be  his  duty 
to  give  any  notice  about  it ;  for  the  defendant  is  bound  to 
notice  the  defeft.(i)  Plaintiff  negligently  fastened  his 
horse  by  the  bridle  to  a  railing  in  the  open  yard  of  a  pub- 
lic house,  within  which  he  remained  a  couple  of  hours. 
The  highway  leading  from  the  house  crossed  a  railroad  on 
a  level,  and  the  company  had  set  up  gates  across  it  on  both 
sides  of  the  crossing.  The  gates  opened  outwardly  from 
the  track,  and  closed  with  a  catch,  but  were  easy  to  open, 
and  would  open  when  a  train  passed.  There  was  no  gate- 
keeper at  the  crossing.  The  horse,  by  reason  of  the  inse* 
cure  fastenings,  escaped  from  the  yard  into  the  highway, 
went  through  the  open  gate  onto  tlje  track,  and  was  killed. 
The  company  was  held  liable,  notwithstanding  the  negli- 
gence of  the  plaintiff,  on  the  ground  that  it  was  bound 
under  the  statute  to  keep  the  gates  closed  against  straying 
stock  on  highways  ;  and  on  the  farther  ground  that  the 
injury  occurred  because  of  its  own  neglect  of  an  express 
statutory  command-(2)  Where  the  owner  of  stock  changed 
the  fence  so  his  stock  escaped  through  it  onto  the  track,  a 
recovery  was  denied  him,  because  of  his  a6t.(3)  But  turn- 
ing stock  into  a  field  where  the  gate  leading  onto  the  track 
has  been  down  some  time,  is  not  such  negligence  as  will 
prevent  a  recovery ;  for  if  an  owner  cannot  use  his  field 
under  these  circumstances  the  company  might  never  put 
in  a  gate. (4)  Even  where  the  owner  knew  his  horse  had 
got  through  a  defective  fence  several  times,  he  recovered 
his  damages,  for  he  had  a  right  to  place  his  colt  in 
his  pasture  to  feed  ;  and  was  under  no  obligation  to  use 
any  care  to  prevent  its  escape  by  reason  of  their  negleA 

(1)  Bay  City,  etc.  R.  R,  Co,  v.  Austin,  21  Mich.  390. 

(2)  Dickinson  r.  London  &  N.  W.  R.  W.  Co.,  1  H  ^b  R.  399,  fol- 
lowing Fawcett  v.  York,  etc.,  R.  R.  Co.,  16  Q.  B.  610. 

(3)  Koutz  V.  Toledo,  etc.,  R.  R.  Co.,  54  Ind.  515. 

(4)  Horn  v.  Atlantic,  etc.,  R.  R.  Co.,  36  N.  H.  169. 
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to  maintain  the  fence.  Where  the  owner  of  cattle  put 
them  at  night  into  a  corral  adjoining  a  railroad,  observed 
that  the  fence  was  apparently  good,  but  three  of  them 
got  over  a  broken  board,  it  was  held  that  he  was  not  guilty 
of  contributory  negligence.(i)  By  statute,  contributory 
negligence,  after  a  fence  was  once  built,  was  a  defence : 
and  the  owner  was  also  authorized  to  build  or  repair  the 
fence  at  the  expense  of  the  company.  Under  these  statutes 
it  was  held  that  if  he  turned  his  horse  into  an  unfenced 
field,  he  could  not  recover,  even  though  he  had  no  other 
pasture,  and  had  requested  the  company  to  repair  their 
fence. (2)  The  plaintifTs  ox  got  through  a  defe<5t  in  the 
railroad  fence.  The  company's  servants  drove  the  ox  onto 
a  neighbor's  land,  and  he  then  stepped  across  a  strip  of  his 
owner's  land,  and  came  over  a  traft  of  land  his  owner  was 
to  fence  and  got  on  the  railroad.  It  was  held  that  the 
company  had  no  defense ;  for  the  owner  was  not  guilty  of 
contributory  negligence. (3)  The  plaintiff  sent  a  boy  in 
charge  of  a  cow  to  an  open  lot  near  a  railroad,  where  the 
servants  of  the  company  had  temporarily  taken  down  the 
fence  in  making  improvements.  The  boy  went  off  and  left 
the  cow,  which  got  on  the  track  through  the  opening,  and 
was  killed.  It  was  held  that  the  company  was  liable, 
without  any  reference  to  the  negligence  of  the  boy  or 
owner. (4)  A  railroad  crossed  on  a  level  an  accommoda- 
tion crossing.  There  was  one  fastening  for  the  gate  by 
day,  and  another  by  night,  and  it  was  so  arranged  between 
the  owner  and  adjoining  land-holder.  The  night  fastening 

(1)  Union  Pacific  R.  R.  Co.  v,  Schwenck,  13  Neb.  478. 

(2)  Martin  r.  Stewart,  41  N.  W.  Rep.  538;  Contra,  Toledo,  etc.,  R. 
R.  Co.  V.  Pence,  38  lU.  524. 

(3)  Gilman  v.  European,  etc.,  R.  R.  Co.,  60  Me.  235;  S.  C.  12  Amer. 
L.  Reg.  555.  Breaking  out  of  a  pasture  is  not  evidence  of  negligence 
in  the  plaintiff.  Toledo,  etc.,  R.  W.  Co.  v.  Johnston,  74  111.  83;  Cox  v. 
Minneapolis,  etc.,  R.  R.  Co.  41  Minn.  101. 

(4)  Brady  v.  Rensselaer,  etc.,  R.  R.  Co.,  3  T.  &  C.  (N.  Y.)  537. 
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was  good,  but  the  day  was  bad.  The  owner  and  others 
made  complaint  of  that  fa6t  to  the  company,  but  it  took  no 
notice  of  it.  The  owner's  servant  continued  to  use  the 
gates.  His  pony  strayed  through  one  of  his  gates,  and 
was  killed.  The  jury  found  that  the  company  had  not 
provided  sufficient  gates,  but  that  the  servant  had  not 
used  the  precaution  he  ought  to  have  used.  On  this  finding 
judgment  was  ordered  for.  the  company.(i)  So  where  a 
horse  escaped  from  an  adjoining  field  onto  the  track  in 
consequence  of  an  alleged  defedt  in  the  fence,  it  was  said 
that  if  it  had  appeared  that  the  horse  was  breachy  and 
accustomed  to  jump  or  break  lawful  fences,  and  the  plaint- 
iff, knowing  these  fa<5ls,  turned  his  horse  in  the  field,  the 
jury  might  have  found  that  the  plaintiff  was  guilty  of  con- 
tributory negligence,  though  the  Court  could  not  so  hold 
as  a  matter  of  law. (2)  In  a  subsequent  case  this  decision 
is  construed  as  applying  to  a  railroad  already  fenced,  and 
not  to  one  not  fenced.  However,  as  we  have  seen,(3)  the 
Court  afterwards  extended  the  rule  of  contributory  negli- 
gence so  as  to  apply  it  to  an  instance  where  no  fence  had 
been  built.  So  holding,  the  Court  decided  that  where  the 
plaintiff,  in  midwinter,  turned  out  his  cattle  loose  for  the 
day,  not  far  from  where  the  fence  several  days  before  had 
been  blown  down,  he  could  not  recover,  because  of 
his  own  negligence. (4) 

§  195.  l¥illflil  Contributory  Act  of  Owner.— 

But  the  owner  of  stock  may,  by  his  a£t,  prevent  a  recov- 
ery. Such  would  be  the  case  if  he  were  to  abandon  them, 
as  by  placing  them  on  the  track.     In  such  an  instance  he 

(1)  Haigh  V.  London,  etc.,  R.  W.  Co.,  1  F.  &  F.  646;  S.  C.  8  W,  R.6. 

(2)  Jones  r.  Sheboygan,  etc.,  R.  R.  Co.,  42  Wis.  306. 

(3)  i  192. 

(4)  Lawrence  v.  Milwaukee,  etc.,  R.  W.  Co.,  42  Wis.  322. 
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cannot  re(COver.(i)  "  If  the  cattle,"  said  the  Snpreme 
Court  of  Indiana,  "  are  breachy,  or  the  owner  leaves 
them  without  food  or  water,  and,  under  the  pressure  of  the 
want  of  these,  the  cattle  become  restive  and  desperate, 
and  break  out  and  are  killed  or  injured  by  the  railroad 
machinery,  the  owner  cannot  recover  for*  them,  at  least, 
without  proving  negligence  on  the  part  of  the  company ; 
and  perhaps  not  then,  in  all  cases." (2)  But  allowing  stock, 
as  we  have  elsewhere  seen, (3)  to  run  on  one's  own  land 
in  close  proximity  to  an  unfenced  track  is  not  such  a 
negligence  on  the  part  of  the  owner  as  will  allow  the  com- 
pany to  escape. (4)  In  the  case  of  an  injury  to  a  colt,  it 
was  said  :  '*  The  mere  fail  that  the  plaintiff  by  a  volun- 
tary aft  exposed  the  colt  to  danger,  would  not,  we  think, 
make  the  a6t  willful.  If  the  a<5l  was  done  for  a  lawful 
purpose,  and  the  danger  was  merely  accidental,  we  think 
that  the  aft  was  not  willful."  (5)  But  habitually  turning 
an  animal  onto  the  track,  in  order  that  it  may  pass  over 
to  an  unfenced  field,  and  on  the  wav  there  it  is  killed, 
is  such  an  aft  as  will  prevent  a  recovery. (6)  If  the  owner 
of  stock  willfully  fails  to  drive  his  stock  off  the  track  when 
he  sees  them  there  in  danger,  he  cannot  recover,  unless  the 
company  willfully  injures  them. (7)  But  proof  of  the  faft  that 

(1)  Indianapolis,  etc.,  R.  R.  Co.  v.  Townsend,  10  Ind.  38;  Jeffer- 
son ville  R.  R.  Co.  V.  Applegate,  10  Ind.  49;  Indianapolis,  etc.,  R.  R. 
Co.  v.  Meek,  10  Ind.  502;  Jefferson  ville  R.  R.  Co.  t?.  Dougherty,  10  Ind. 
549;  Oorwin  v.  New  York,  etc.,  R.  R.  Co.,  13  N.  Y.  42;  Rogers  r.  New- 
buryport  R.  R.  Co.  1  Allen  16;  Tarwater  v.  Hannibal,  etc.,  R.  R.  Co., 
42  Mo.  193;  Gorman  t?.  Pacific  R.  R.  Co.,  26  Mo.  441 ;  Hopkins  v,  Kan- 
sas Pacific  R.  W.  Co.,  18  Kan.  462;  Missouri  Pacific  R.  W.  v.  Roads,  33 
Kan  640;Forbe8  v.  Atlantic  etc.,  R.  R.  Co.,  76  N.  C.  454. 

(2)  Toledo,  etc.,  R.  W.  Co.  v.  Thomas,  18  Ind.  215. 

(3)  §  193. 

(4)  Lee  V,  Minneapolis,  etc.,  R.  W.  Co.,  66  la.  131. 

(5)  Smith  V.  Kansas  City,  etc.,  R.  R.  Co.,  58  la.  622. 

(6)  Ft.  Wayne,  etc.,  R,  R.  Co.  t?.  Woodward,  112  Ind.  118. 

(7)  Moody  V.  Minneapolis,  etc.,  R.  W.  Co.,  77  la.  29;  S.  C.  41  N.  W. 
Rep.  477. 
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the  owner  saw  his  stock  on  the  track,  the  train  approach- 
ing, and  gave  no  signal,  when  it  was  lawful  for  them  to  be 
there,  was  held  not  sufficient  evidence  to  defeat  a  recoverv, 
if  the  engineer  saw  them  or  could  have  seen  them  in  time 
to  have  avoided  the  injury ;  for  he  was  justified  in  sup- 
posing that  the  engineer  would  not  run  into  and  injure 
them*(i) 

§  196.  Question  for  the  Jury. — Contributory  neg- 
ligence is  a  question  for  the  jury  in  this  class  of  cases ; 
and  where  the  do6trine  of  comparative  negligence  prevails, 
it  is  a  question  for  the  jury  whether  the  defendant's  negli- 
gence was  greater  than  the  plaintifrs.(2)  Thus  where  the 
plaintiff  put  a  herd  of  mules  in  a  pen  adjoining  the  rail- 
road, it  was  held  to  be  a  question  for  the  jury  whether  the 
he  was  guilty  of  more  negligence  than  the  defendant  was 
guilty  in  the  management  of  the  train.(3)  The  burden 
is  on  the  defendant  in  Illinois.(4)  Just  after  supper, 
a  plaintiff  turned  his  horses,  unfed  and  unwatered,  into 
a  lot  with  a  gateway  closed  only  with  a  pole.  The 
horses  shoved  it  down,  went  onto  the  highway  cross- 
ing, passed  through  defedlive  cattle-guards,  and  were 
killed.  It  was  held  to  be  a  question  for  the  jury  whether 
or  not  the  plaintiff  was  guilty  of  contributory  negli- 
gence.(5)     A  railroad  crossed    an    accommodation  way, 

(1)  WashingtoD  v.  Baltimore,  etc.,  R.  R.  Co.,  17  W.  Va.  190,  213, 
This  was  a  case  of  negligence,  for  no  statute  required  the  company 
to  fence.    It  was  also  lawful  for  stock  to  run  on  unfenced  lands. 

(2)  Illinois  Central  R.  K.  Co. «.  Gilli8,68  111.  317;  Veerhuson  v. 
Chicago,  etc.,  R.  R.  Co.,  63  Wis.  689. 

(3)  Illinois  Central  R.  R.  Co.  v.  Middlesworth,  43  111.  64. 

(4)  Cairo,  etc.,  R.  R.  Co.  v,  Woolsey,  86  111.  370. 

(6)  Timins  v.  Chicago,  etc.,  R.  W.  Co.,  72  la.  94;  S.  C.  33  N.  W. 
Rep.  379.  It  is  intimated  that  if  the  plaintiff  had  turned  out  his 
horses  for  the  day,  the  Court  would  have  decided  whether  or  not  he 
was  guilty  of  contributory  negligence. 
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which  contiecfted  lands  of  the  plaintifT,  and  which  was  also 
a  public  foot-way.  The  crossing  being  level,  the  com- 
pany put  in  a  gate,  with  lock,  and  gave  the  key  to  the 
plaintiff.  The  gates  obstrudled  the  footway,  but  the  com- 
pany did  not  put  in  a  bridge  nor  stiles  for  foot  passengers 
in  accordance  with  the  statute.  The  plaintiff  lost  the 
key,  and  one  gate  was  thereby  left  open.  Some  colts  of 
the  plaintiff  escaped  through  the  open  gate  and  were 
killed.  It  was  held  to  be  a  question  for  the  jury  whether 
the  plaintiff  by  his  own  negligence  contributed  to  the 
accident.(i) 

(1)  Ellis  v.  London,  etc.,  R.  W,  Co.,  2  H.  &  N.424;  8.0.26  L.  J. 
Exch.  349;  3  Jur.  (N.  S.)  1008. 


CHAPTER  XX. 
Statute  of  Limitations. 

Section  197.  The  Action  is  Not  for  a  Penalty. 
198.  The  Action  for  Damages  is  Penal. 
159.  Special  Charter. 

200.  Presentation  of  Claims. 

201.  Continuous  Act. 

§  197.  The  Action  is  Not  for  a  Penalty.— In 

Indiana  a  statute  (5f  two  years  limitation  was  applicable  in 
an  aiStion  **  for  a  forfeiture  or  penalty  given  by  statute.'* 
It  was  contended  by  the  defendant  that  this  statute  applied  to 
an  a6lion  on  the  statute  for  killing  an  animal,  which  was 
occasioned  by  a  failure  to  fence  at  the  place  of  entry. 
Another  statute  provided  that  an  action  must  be  com- 
menced within  six  years  for  *' injuries  to  property,  dam- 
ages tor  any  detention  thereof,  and  for  recovering  personal 
property."  It  was  held  that  the  six  years  applied  and  not 
the  two  years.  Speaking  of  the  liability  of  the  conjpany 
for  a  failure  to  fence,  it  was  said  ?  "  This  is  not  striAlv  a 
penalty,  though  to  a  certain  extent  it  operates  in  the  nature 
of  one.  It  is  not  a  forfeiture  or  penalty  given  by  statute, 
within  the  meaning  of  the  code  [referred  to  above].  That 
provision  of  the  statute  has  reference  to  such  statutory  pro- 
visions as  enjoin  the  performance  of  special  a<ftsor  duties, 
and  affix  a  penalty  for  the  non-performance  or  negleA 
thereof."  It  was  said  to  relate  "  to  forfeitures  or  penalties 
created  alone  by  statute,  and  infli<fted  by  dereliAion  of 
dutyby  clerks, sheriffs, supervisors"  and  the  like  officers.(i) 

(1)  Jeffersonville  R.  R.  Co.  r.  Gabbert,  25  Ind.  431;  see  State  v. 
Bobb,  16  Ind.  418. 

327 
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A  seiStion  of  the  Ohio  code  limited  aflions  upon  a  **  con- 
tra6t  not  in  writing,  express  or  implied,"  and  an  a<5lion  upon 
a  "  liability  created  by  statute,"  other  than  a  forfeiture  or 
penalty,  to  six  years.  The  next  se<ftion  limited  aftions  of 
trespass,  the  recovery  of  personal  property,  an  injury  to 
the  same,  or  to  the  rights  of  the  plaintiff,  not  arising  on  con- 
tra^ft,  to  four  years.  In  an  action  for  killing  cattle  by  reason 
of  there  being  no  fence,  the  ailion  was  held  not  to  be  barred 
in  four  years,  but  in  six.  "  This  is  a  liability  created  by 
statute,"  said  the  Court.  "This  is  not  an  action  for  in- 
juring personal  property  arising  by  reason  of  the  wrongful 
a6l,  negledt,  or  default  of  defendant,  nor  is  it  an  a<ftion  for 
the  injury  to  the  rights  of  the  plaintiff  by  reason  of  such 
wrongful  a<5t,  negleft,  or  default. "(i) 

§  198.  The  Action    for  Double   Damages  is 

Penal. — The  action  to  recover  double  damages,  under 
the  Missouri  statute,  is  an  a<5tion  to  recover  a  penalty ; 
and  according  to  the  statute  of  that  State  must  be  brought 
within  three  years.     The  general  statute  does  not  apply.(  2) 

§  199.  Special  Charter.— Wh.ere  it  appeared  that 
the  road  on  which  the  injury  occurred  was  operated  at 
the  time  by  the  defendant  as  a  successor  of  a  company 
whose  charter  prescribed  a  limitation  of  six  months  within 
which  such  adtions  could  be  brought  against  it,  but  that 
the  road  was  originally  owned  by  another  company  whose 
charter  did  not  contain  such  a  limitation,  it  was  held  that, 
in  the  absence  of  evidence  concerning  the  terms  under 
which  the  defendant  held  possession,  it  must  be  presumed 
that  the  road  was  operated  under  authority  of  the  charter 

(1)  Seymour  v,  Pittsburg,  etc.,  R.  W.  Co.,  44  Ohio  St.  12;  S.  C.  4 
N.  E.  Rep.  236. 

(2)  Revelle  v.  St.  Louis,  etc.,  R.  W.  Co.,  74  Mo.  438;  GerreD  v,  Han- 
nibal, etc.,  R.  R.  Co.,  60  Mo.  405. 
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of  the  company  originally  owning  the  same  ;  the  fa<5t  that 
such  a  company  still  had  a  corporate  existence  showed 
that  it  retained  an  interest  in  the  road,  and  that  such 
aftion  could  be  maintained  if  commenced  within  one  year 
after  the  cause  arose,  the  general  statute  of  limitations, 
and  not  the  special,  applying.(i) 

§  200.  Presentation  of  Claim. — In  some  states 
the  owner  of  stock  damaged  or  killed  must  present  his 
claim  to  an  agent  of  the  company  within  a  certain  length 
of  time,  usually  six  months,  or  be  barred  from  recovering 
his  damages.  In  such  an  instance  the  presentation  must 
be  to  the  persons  designated  or  named  in  the  statute,  none 
other  can  be  substituted.(2)  But  the  commencement  of 
the  adlion  within  the  six  months  after  the  injury  amounts 
to  a  presentation  of  the  claim,  and  renders  any  other  pre- 
sentation unnecessary. (3)  If  presented  to  the  proper 
person  within  six  months,  when  the  statute  makes  that  the 
limit,  the  a6tion  may  be  commenced  after  that  period  has 
expired. (4) 

§  201.  Continuous  Act.— ''The  plaintiffs,  however, 
insist  that  they  have  a  right  to  recover  for  all  the  damages 
that  have  accrued  during  their  occupation,  notwithstand- 

(1)  Kentucky  Central  R.  W.  Co.  v.  Kinney,  8  S.  W.  Rep.  201 ;  S.  C. 
10  Ky.  Rep.  251. 

(2)  Presentation  to  a  "  section  boss  "  was  held  insufBcient.  Ala- 
bama Great  Southern  v,  Kinian,69  Ala.  277;  South  &  North  Alabama 
V.  Reid,  66  Ala.  250;  Mobile,  etc.,  R.  R.  Co.  v.  Malone,  46  Ala.  391; 
Hubs  v.  Central  R.  R..  etc.,  Co.,  66  Ala.  472;  Mobile,  etc.,  R.  R.  Co.  v. 
Crenshaw,  65  Ala,  566. 

(3)  South  &  North  Alabama  R.  R.  Co.  v.  Bees,  82  Ala.  340. 

(4)  East  Tennessee,  etc.,  R.  R.  Co.  v.  Bayliss,  74  Ala.  150.  In  some 
states  it  is  necessary  to  plead  the  statute  as  a  defense.  Huss  r.  Cen- 
tral R.  R.,  etc..  Co.,  67  Ala.  472.;  but  in  this  respect  the  rules  with 
regard  to  the  general  statute  of  limitation  and  the  practice  thereto 
are  applicable.    L.  R.  M.  R.  &  T.  Ry.  0.  Manees,49  Ark.  248. 
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ing  the  83rd  se6tion  of  the  a6t,  which  limits  suits  for  in- 
demnity for  damage  sustained  by  reason  of  the  railway 
to  six  months  next  after  the  time  of  such  supposed  damage 
sustained,  or  if  there  be  a  continuation  of  damage,  then 
within  six  months  next  after  the  doing  or  committing  such 
damage  ceases.  They  argue  that  because  cattle  from  time 
to  time  entered  on  their  land  and  ate  up  vegetables,  oats, 
clover,  or  other  growing  produce,  this  constitutes  a  con- 
tinuation of  damage,  and  had  not  ceased  six  months  be- 
fore the  adtion  was  brought.  But  the  depasturing  or 
destroying  growing  vegetables,  etc.,  in  1863,  is  surely  not 
a  continuation  of  a  similar  damage  in  1862,  nor  if  the  like 
injury  is  inflifted  in  1864,  will  that  be  within  the  meaning 
of  the  a6t  a  continuation  of  damages  which  began  in  the 
preceding  years.  The  omission  to  eredt  or  maintain 
fences  gives  -per  se  no  right  of  action  to  the  adjoining  pro- 
prietor without  damages  result  therefrom.  The  con- 
tinuation of  the  omission  is  not  what  is  meant,  but  the 
continuation  of  damage  resulting  from  it,  and  we  take  it 
that  several  unconnected  afts  of  damages,  each  complete 
in  itself  and  unconne<fted  with  any  other  of  them,  will  not 
constitute  a  continuation  of  damage  within  the  meaning 
of  the  acft ;  that  the  destruction  of  a  crop  of  potatoes  this 
vear  is  not  a  continuation  of  the  destruction  of  some  other 
crop  in  the  year  preceding,  any  more  than  if  through  de- 
fect of  defendant's  fences  a  horse  of  the  plaintiflTs  was 
killed  in  1^63,  they  could  recover  for  it  in  an  a<5lion  brought 
in  1865,  because  in  the  latter  year,  and  within  six  months 
before  the  bringing  the  acSion,  an  ox  of  the  plaintiffs  was 
killed  owing  to  some  defeft,  for  which  they  sued  also, 
claiming  that  there  was  a  continuation  of  damages."(i) 

(1)  Brown  t?.  Grand  Trunk  R.  W.  Co.,  24  Q,  R.,  Can.,  350;   Nlchol 
V.  Canada  Southern  R.  W.  Co.,  40  Q.  B.  583. 


CHAPTER  XXI. 
Notice  TO  Build  Fence  or  Crossing — Owner  Building. 

Section  202.  Failure  to  Notify  Company  to  Build  Fence  not  EtI- 

dence  of  Contributory  Negligence. 

203.  Statutory  Notice  to  Build. 

204.  On  Failure  to  Comply,  Owner  may  Build. 

205.  Farm  Crossing,  Notice  to  Put  in. 


§  202.  Failure  to  IVotify  Company  to  Build 
Fence  not  Evidence  of  Contributory  Negli- 
gence*— Unless  the  statute  requires  it,  notice  to  the  com- 
pany by  the  adjacent  land-owner,  that  a  fence  is  required 
at  a  certain  point  between  his  land  and  its  right  of  way  is 
not  essential  to  a  recovery  ;  nor  is  a  failure  to  give  it  proof 
of  contributory  negligence  on  his  part.(i) 

§203.  Statutory  rVotice  to  Build. — In  several 
states  the  owners  of  adjacent  land  are  permitted  to  build 
fences,  at  the  expense  of  the  company,  along  the  right  of 
way  immediately  opposite  their  lands,  having  first  served 
notice  on  the  company  stating  the  necessity  of  such  a  fence 
and  giving  it  a  stated  length  of  time  prescribed  by  statute, 
within  which  the  fence  must  be  built.  Unless  the  statute  pre- 
scribes what  kind  of  a  notice  must  be  given,  orin  what  man- 
ner, a  verbal  request  made  to  the  proper  officer  is  sufficient. 
In  the  particular  case  it  was  given  to  the  resident  engineer. 
(2)     Where  the  land-owner's  son,  who  was  adting  for  his 

(1)  Little  Rock,  etc.,  R.  R.  Co.  v.  Payne,  33  Ark  816.  In  Iowa  it 
was  said  tliat  if  such  a  notice  was  required,  notice  served  on  the 
station  agent  was  notice  to  the  company.  Heskctt  v.  Wabash,  etc., 
R.  W.  Co.,  61  la.  467. 

(2J  Wilson  V.  Ontario,  etc.,  R.  R.  Co.,  12  Q.  B.  (Can.)  463. 

33^ 
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father  in  matters  of  that  kind  wrote  a  letter  to  the  Superinten- 
dent of  the  company,  stating  the  necessity  of  the  fence, 
and  requesting  that  it  be  built,  the  notice  was  held  suffi- 
cient.(i)  In  Illinois  either  the  owner  or  occupant  may 
give  the  notice,  and  such  notice  is  not  bad  for  a  failure  to 
set  out  in  it  the  right  to  the  fence  of  the  person  giving  it ; 
that  maybe  shown  by  parol.  If  addressed  to  the  company 

by  its  initials,  and  served  on  its  agent,  it  will  be  sufficient. 
It  need  not  insist  that  the  fence  be  erecfted  within  the  statu- 
tory period.(2) 

§  204.  On    Failure  to  Comply,    Owner  may 

Build. — On  failure  to  comply,  as  we  have  elsewhere  seen, 
the  land-owner  may  build  the  fence  and  recover  its  value. 
The  adtion  is  usually  one  of  debt,  and  may  be  brought,  in 
Illinois,  as  soon  as  *'  any  considerable  portion  of  the  work" 
is  finished,  for  one  half  of  that  portion  completed. (3) 
The  fadt  that  the  other  side  is  unfenced  is  immaterial. (4) 
But  in  Missouri  he  cannot  build  a  few  panels,  and  then 
sue  ;  he  must  at  least  build  completely  across  an  inclosure, 
as  afield,  for  instance  ;  and  perhaps  entirely  along  so  much 
of  his  farm  as  is  inclosed ;  for  the  duty  to  fence  *'is  one 
and  indivisible,  and  not  susceptible  of  apportionment. "(5) 
The  statute  must  be  stn6tly  complied  with,  especially  where 
double  damages  are  allowed. (6) 


§  205.  Farm   Crossings— ]Votice  to  Put  In.— 

In  an  action  on  the  case  for  damages  sustained  by  reason 
of  the  failure  of  a  railroad  company  to  put  in  suitable 

(1)  Auger  V,  Ontario,  etc.,  R.  R.  Co.,  16  Q.  B.  (Can.)  92. 

(2)  Indiana,  etc.,  R.  R.  Co.  v.  Sampson,  31  111.  App.  513. 

(3)  Toledo,  etc.,  R.  W.  Co.  v.  Sieberns,  63  111.  217. 

(4)  Fletcher  v,  St.  Louis,  etc.,  R.  W.  Co.,  73  Mo.  142. 

(5)  Id. 

(6)  Wabash,  etc.,  R.  R.  Co.  v.  Zeigler,  108  111.  304.  Indiana,  etc.,  R.  , 
R.  Co  V.  Sampson,  31  111.  App.  513.  < 
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crossings,  notice  that  such  crossings  are  necessary  need  not 
be  given  before  the  action  is  brought.  In  such  an  a6lion 
"  it  is  not  necessary  to  aver  or  prove  notice  from  the  land- 
lord that  ways  are  necessary.  The  statute  imposes  upon 
the  company  the  duty  of  constructing  suitable  ways.  The 
obligation  to  perform  that  duty  does  not  depend  upon  the 
request  of  the  land-holders,  much  less  is  it  requisite  for  the 
land-holder  to  request  the  company  to  perform  their  duty 
or  to  notify  them  in  what  manner  that  duty  is  to  be  per- 
formed. The  law  having  imposed  upon  the  company  the 
duty  of  providing  suitable  ways,  they  cannot  shift  upon  the 
land-holder  the  duty  of  deciding,  at  the  peril  of  forfeiting 
his  rights,  what  are  suitable  ways.  If  the  ways  are  pro- 
vided in  conformity  with  the  wishes  or  suggestion  of  the 
land-holder,  the  duty  of  the  company  is  performed,  and 
no  room  left  to  the  land-holder  for  complaint.  But  it  is 
no  part  of  the  legal  duty  of  the  land-holder,  under  the 
statute,  to  notify  the  company  in  what  mode  they  shall 
perform  a  duty  imposed  upon  them,  nor  is  it  necessary  in 
an  action  for  damages  for  non-performance  of  their  duty, 
to  aver  that  they  have  been  requested  to  perform  it."(i) 

(1)  Green  v.  Morris,  etc.,  R.  24  N.  J.  L.  486. 
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CHAPTER  XXIL 
The  Measure  of  Damages. 

Section  206.  Owner  Recovers  Value  of  Animal  Killed. 

207.  Proof  of  Value. 

208.  Injury  to  Animal. 

209.  Exemplary  Damages. 

210.  Value  of  Animal  for  Beef  or  for  its  Hide. 

211.  Owner  may  Recover  Cost  of  Oaring  for  the  Injured 

Animal. 

212.  Loss  of  Service  of  Animal—Interest. 

213.  Crops—Cost  of  Herding— Watchman— Rent 

214.  Double  Damages. 

215.  Attorney  Fees. 

216.  Interest. 

217.  Tender— Costs. 

218.  Abandonment  of  Animal. 

§  2o6.  Oirner    Recoyers  Value  of  Animal 

Killed. — If  the  animal  is  killed,  the  owner  may  recover 
its  market  value  at  the  time  and  in  the  vicinity  where 
killed.(i)  The  value  should  be  alleged,  but  in  the  ab- 
sence of  a  demurrer,  a  failure  to  allege  the  value  is  cured 
by  the  verdiA ;  and  even  a  general  demurrer  in  such  an 
instance  is  not  well  taken.(2)     If  slightly  excessive,  the 

(1)  G.  H.  &  S.  A.  R.  r.  Davis,  1  Tex.  App.  Civ.  Cas.,  $  147;  T.&  P. 
R.  V.  Lanham,  1  Tex.  App.  Civ.  Cas.,  §  252;  G.  H.  &  S.  A.  K.  r.  Buck- 
ley, 1  Tex.  App.  Civ.  Cas.,  ^  687;  G.  H.  &  S.  A.  R.  r.  Schrader,  1  Tex. 
App.  Civ.  Cas.,  §  1147 ;  H.  A  T.  C.  R.  v.  Loughbridge,  1  Tex.  Civ.  Cas. 
^  1302 ;  Louisville,  etc.,  R.  R.  Co.  r.  Kelsey,  89  Ala.  287;  S.  C.  7  So.  Rep. 
648.  Of  course  there  can  be  no  recovery  after  suit  brought.  Toledo, 
etc.,  R.  W.  Co.  V.  Arnold,  49  111.  178. 

(2)  Connors  v.  Great  Western  R.  W.  Co.,  13  Q.  B.  (Can.)  401 ;  Louis- 
ville, etc.,  R.  W.  Co.  V,  Peck,  99  Ind.  68. 
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case  will  not  be  reversed  for  that  reason.(i)  For  the 
excess  the  Court  may  require  a  remittitur  to  be  entered,(2) 
The  recovery  cannot  be  limited  to  the  cost  of  eredling  and 
maintaining  cattle-guards  at  a  private  crossing,  or  a 
fence. (3) 

§  207.  Proof  of  Talne* — Anyone  knowing  it  may 
testify  to  the  value  of  the  animal,  without  stating  its  size, 
color  and  the  like  ;  for  that  may  be  drawn  out  on  xross- 
examination.(4)  A  comparison  with  other  animals  may  not 
be  made  for  the  purpose  of  proving  the  injuredanimaKsvalue. 
(5)  Notwithstanding  this  decision,  in  the  same  Court,where 
the  value  of  a  jack  was  in  issue,  a  witness  was  allowed  to 
state  what  jacks,  in  that  county,  in  general,  of  the  descrip- 
tion, kind  and  age  of  the  one  killed,  was  worth,  although 
he  did  not  know  the  one  killed. (6)  Where  the  plaintiff 
testified  that  the  animal  was  worth  $140,  but  admitted  that 
he  appraised  it  at  $100  when  he  thought  it  would  be  paid 
without  suit,  it  was  held  that  his  opinion  on  oath  that  it 
was  worth  $140  must  be  submitted  to  the  jury  for  what  it 
was  worth. (7)  Evidence  of  the  value  of  the  animal  a 
month  before  the  killing  was  held  admissible,  although 
the  witness  could  only  identify  the  animal  as  one  belonging 
to  the  plaintiff,  which,  it  was   said,  had   been   killed. (8) 

(1)  Rockford,  etc.,  R.  R.  Co.  v.  Heflin,  65  111.  366. 

(2)  St.  Louis,  etc.,  R.  R.  Co.  t\  Hag&n,  42  Ark.  122. 

(3)  Chicago,  etc.,  R.  W.  Co.  v.  Barnes,  116  Ind.  126;  S.  C.  18  N.  E. 
Rep.  459. 

(4)  Ohio,  etc.,  R.  R.  Co.  v,  Irvin,  27  111.  178;  Ohio,  etc.,  R.  R.  Co.  v. 
Taylor,  27  111.  207. 

(5)  Atchison,  etc.,  R.  R.  Co.  v.  Harper,  19  Kas.  529. 

(6)  Atchison,  etc.,  R.  R  Co.  r.  Gabbert,  84  Kas.  132;  Plonkett  v^ 
Minneapolis,  etc.,  R.  R.  Co.,  48  N.  W.  Rep.  519. 

(7)  Maberry  v.  Missouri  Pacific  R.  W.  Co.,  83  Mo.  664 ;  Western  R. 
W.  Co.  V.  Lazarus,  88  Ala.  453;  Louisville,  etc.,  R.  W.  Co.  v.  Kelsey^ 
89  Ala.  287;  S.  C.  7  So.  Rep.  648. 

(8)  Looisvllle,  etc.,  R.  W.  Co.  0.  Detrick,  91  Ind.  519. 
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It  is  not  admissible  to  prove  that  a  race  horse  killed  had 
the  reputation  of  being  "  rattle-headed."{i)  Hypotheti- 
cal questions  may  be  put  to  prove  the  value,  even  though 
the  fa<Sls  covered  by  it  are  not  proved,  if  it  is  stated  that 
they  will  be  established.(2)  If  no  value  is  proved,  there 
can  be  no  recovery. (3) 

§  208.  Injury  to  Animal. — In  case  an  animal  is  in- 
jured only,  the  owner  does  not  recover  its  full  value,  but 
only  an  amount  equal  to  the  difference  in  the  value  of  the 
animal  just  before  the  injury  and  at  the  time  the  action  is 
brought.  He  recovers  for  the  injury,  and  not  for  the  full 
value  of  the  animal. (4)  In  such  an  instance  proof  of  the 
value  of  the  animal  immediately  before  and  after  the  injury 
is  admissible. (5)  In  order  to  recover  for  the  injury  the 
owner  is  not  bound  to  deliver  the  injured  animal  to  the 
company. (6) 

§  209.  Exemplary  Damages. — A^  a  rule  exemplary 
damages  cannot  be  recovered.  This  is  especially  true  in 
Mississippi  if  the  killing  was  done  through  the  willful  and 
wanton  conduit  of  employees  of  the  defendant  ;(7)  but  it 

(1)  Cincinnati,  etc.,  R.  R.  Co.  c.  Jones,  111  Ind.  259. 

(2)  Cincinnati,  etc.,  K.  R.  Co.  v.  Jones,  111  Ind.  259. 

(3)  St.  Louis,  etc.,  R.  R.  Co.  r.  Pickens,  14  S.  W.  Rep.  1071.  In  tbis 
case  the  calf  killed  was  alleged  to  be  Ayrshire,  and  the  proof  showed 
it  to  be  only  three-fourths  Ayrshire.  It  was  held  that  this  was  not  a 
fatal  variance. 

(4)  Jackson  v.  St.  Louis,  ete.,  R.  W.  Co.,  74  Mo.  526. 

(5)  Louisville,  etc.,  R.  W.  Co.  v.  Peck,  99  Ind.  68. 

(6)  Jackson  v.  St.  Louis,  etc.,  R.  W.  Co.,  74  Mo.  526.  In  the  case  of 
killing  of  an  animal  being  transported  over  its  road,  the  company  can 
not  confine  the  amount  of  recovery  to  the  value  stated  in  the  bill  of 
lading.  Louisville,  etc,,  R.  R.  Co.  v.  Kelsey,  89  Ala.  287.  A  compro- 
mise offer  cannot  be  considered.  Georgia  R.  R.  etc.,  Co.  v.  Smith,  85 
Geo.  530. 

(7)  Toledo,  etc.,  R.  R.  Co.  r,  Amald,  43  111.  418. 
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is  Otherwise  if  it  was  done  recklessly.(i)  In  Georgia  if 
the  defendant  showjs  that  the  plaintiff'  was  also  negligent, 
in  a  case  of  negligent  killing,  that  fa£l  may  be  considered  in 
order  to  diminish  the  damages  *'  in  proportion  to  Ihe  de- 
fault attributable"  to  the  plaintiff.  This  is  under  a  rule 
of  the  code. (2)  But  in  Texas  it  is  said  that  the  company 
is  liable  to  examplary  damages  if  it  authorized  the  en- 
gineer to  do  an  illegal  a,6\  resulting  in  an  injury — such 
an  adt  as  is  oppressive,  fraudulent,  malicious  or  grossly 
negligent.(3) 

§  210.  Value  of  Animal  for  Beef  or  for  iU 

Hide. — When  an  animal  has  been  killed,  prima  facie  the 
amount  of  recovery  is  its  value  ;(4)  but  the  defendant  may 
show  that  the  hide  and  carcass  was  of  value  to  the  plaint- 
iff ;(5)  and  whatever  value  the  hide  and  carcass  is  to  the 
owner  must  be  deducted  from  the  value  of  the  animal ,  and 
the  remainder  is  the  amount  of  the  recovery .(6)  Where 
the  weather  was  warm,  and  the  carcass  soon  became  unfit 
for  beef,  a  recovery  of  the  full  value  of  the  animal  was 
allowed. (7)  So  if  the  animal  is  mangled,  bruised  and 
swollen  when  found,  the  owner  is  not  bound  to  use  dili- 
gence in  caring  for  or  using  its  carcass. (8)     It  is  only 

(1)  Chicago,  etc.,  R.  R.  Co.  t\  Jarrett,  59  Miss.  470;  Chicago,  etc., 
R.  R.  Co.  V.  Scurr,  59  Miss.  466. 

(2)  H  3033,  30ai;  Georgia  R.  R.  r.  Bird,  76  Geo.  13. 

(3)  G,  H.  &.  S.  A.  R.  R.  Z7.  Davis,  1  Tex.  App.  Civ.  Cas.,  §  148;  G. 
H.  &  S.  A.  R.  R.  r.  Turner,  1  Tex.  App.  Civ.  Cas.,  ^  642;  see  Toledo, 
etc.,  R.  W.  Co.,  V.  Arnold,  43  111.  418;  Toledo,  etc.,  R.  R.  Co.  Johnston, 
74  111.  83. 

(4)  Atchison,  etc.,  R.  R.  Co.  v.  Ireland,  19  Kas.  405. 

(5)  Memphis,  etc.,  R.  R.  Co.  o.  Hembree,  84  Ala.  182. 

(6)  Memphis,  etc.,  R.  R.  Co.  o.  Hembree,  4  So.  Rep.  392;  S.  C.  84 
Ala.  182 ;  Case  0.  St.  Louis,  etc.,  R.  R.  Co.,  75  Mo.  6C8. 

(7)  Toledo,  etc.,  R  R.  Co.  t?.  Sweeney,  41  111.  226. 

(8)  Rockford,  etc.,  R,  R.  Co.  v.  Lynch,  67  IU.  149. 


338  FENCES.  §    2IO 

where  he  conld  have  made  a  reasonable  use  of  it,  or  did 
use  it,  that  he  is  chargeable  with  the  hide  and  carcass. (i) 
Where  the  servants  of  the  company  buried  the  dead  animal 
before  the  owner  had  time  to  examine  it,  a  recoverv  for  the 
value  of  the  animal  was  allowed  ;  and  the  question  what 
was  a  reasonable  time  within  which  he  had  to  make  the  ex- 
amination was  held  to  be  one  for  the  jury.(  2)  In  a  case  where 
only  the  animal's  legs  were  broken,  it  was  held  that  he 
must  kill  it,  and  use  the  hide  and  carcass.  '*  The  com- 
pany," said  the  Court,  "  had  a  just  claim  on  the  owner  to 
do  so,  and  thus  reduce  as  much  as  possible  the  damage 
and  injury.  The  criterion  of  damages  in  this  case  is,  the 
value  of  the  cattle  as  injured,  and  their  value  before  the 
injury.  If,  after  the  injury,  they  were  as  valuable  for  beef, 
as  the  proof  shows,  as  before  the  injury,  and  the  owner 
wantonly  abandoned  them,  he  ought  not  to  recover  their 
value. "(3)  But  on  the  contrary,  there  is  a  line  of  cases 
to  the  effect  that  the  owner  may  abandon  an  animal  killed, 
and  is  not  bound  to  make  use  of  it.  (4)  And  where  the  owner 
killed  the  injured  animal  to  put  it  out  of  its  pain,  receiving 
no  benefit  from  it  after  the  injury,  evidence  of  its  value 
immediately  after  the  injury  was  held  not  admissible  for  the 
purpose  of  reducing  the  damages. (5)  Where  it  was  alleged 
that  the  cow  was  killed,  but  the  proof  showed  that  she 
•  was  so  badly  injured  that  she  would  have  died,  and  the 
plaintiff,  for  that  reason,  killed  her  to  put  her  out  of  misery 
and  pain,  the  variance  was  held  immaterial. (6) 


(1)  Memphis,    etc.,  R.  R.  Co.  v.  Hembree,  84  Ala.  182;  S.  C.  4  S. 
Rep.  392. 

(2)  Toledo,  etc.,  R.  R.  Co.  v,  Parker,  49  111.  385. 

(3)  Illinojs  Central  R.  R.  Co.  v.  Finnigan,  21  111  646. 

(4)  Ohio,  etc.,  R.  R.  Co.  v.  Hays,  35  Ind.  173 ;  Welsh  t?.  Chicago,  etc., 
R.  R.  Co.,  53  la.  632. 

(5)  Indianapolis,  etc.,  R.  R.  Co,  v.  Mustard,  34  Ind.  50. 

(6)  Atchison,  etc.,  R.  R.  Co.  v.  Ireland,  19  Kas.  405. 
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§211.  Owner  may  ReeoTer  Cost  of  Caring  for 
the  Injured  Animal. — In  an  Iowa  case  it  was  said  on 
this  subje6t:  "It  does  not  appear  that  the  defendant 
proposed  or  attempted  to  take  charge  of  the  injured  ani- 
mal, and  the  circumstances  show  that  it  was  proper  and 
necessary  that  she  should  be  cared  for.  The  plaintiff 
would  not  have  been  justified  in  abandoning  the  injured 
animal  or  in  putting  an  end  to  her  life.  To  deny  the 
plaintiff  the  right  to  compensation  for  taking  the  proper 
and  necessary  care  of  the  cow,  under  the  circumstances, 
would  have  the  eflfedt  to  encourage  the  entire  abandonment 
of  animals  thus  injured  by  railroad  companies.  This 
would  be  revolting  to  our  better  nature,  and  a  violation  of 
the  duty  man  owes  to  the  animal  creation.  While  the 
statute  fixes  the  value  of  the  property  as  the  measure  of 
damages  for  its  injury  or  destruction,  it  does  not  neces- 
sarily exclude  the  claim  of  the  plaintiff  for  taking  care  of 
his  property  in  case  of  injury.  The  railroad  company 
being  in  the  wrong  in  doing  the  injury,  should  either  take 
the  proper  and  necessary  care  of  the  injured  animal  or 
compensate  the  owner  for  so  doing,  where  the  injury  is 
such  as  to  justify  and  demand  such  care.  And  upon 
principle,  if  the  railroad  company  negledits  to  care  for  an 
animal  so  injured  by  it,  the  owner  is  in  duty  bound  to  do 
it  himself,  when  he  can  do  so  by  the  exercise  of  reason- 
able diligence.  A  man  has  no  right  to  carelessly  look  on 
at  the  destruction  of  his  property.  It  is  his  duty  to  use 
reasonable  care  to  prevent  such  destruAion ;  and  where 
the  wrongful  a6t  of  another  has  made  it  necessary  for  the 
owner  of  property  to  expend  money  or  perform  lab(»r 
in  order  to  prevent  a  greater  damage,  the  latter  should  be 
reimbursed  by  the  wrongdoer . "( i )     If  the  company  claims 

(1)  Finch  V.  Central  Railroad  of  Iowa,  42  la.  304;  I.&  G.  N.  R.  R. 
0.  Cocke,  64  Tex.  161  [doctoring];  Plunkett  r.  Minneapolis,  eU*.,,  R.  R. 
Co.,  48  N.  W.  Rep.  519. 
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that  the  animal  would  have  recovered  under  proper  care, 
the  burden  is  upon  it  to  show  a  want  of  such  care.(i) 

§  212.  Ii088  of  SerTice  of  Animal— Interest*— 

If  a  work  animal  is  injured,  the  owner  may  recover  for  the 
loss  of  its  services,  taking  into  consideration  the  particular 
season,  **  A  limit,  as  to  the  amount,  to  a  sum  not  exceed- 
ing the  full  value  of  the  animal  with  interest  thereon, 
would  seem  proper. "(2) 

§  213.  Crops— CoAt  of  Herding^— TTatchman — 

Rent. — The  owner  of  crops  destroyed  by  reason  of  the  lack 
of  a  fence  may  recover  their  value  at  the  date  at  which  they 
were  destroyed(3)  Where  the  crop  of  an  adjacent  land-own- 
er were  destroyed  by  reason  of  the  lack  of  cattle-guards,  it 
was  held  that  if  they  were  entirely  destroyed  he  could 
recover  **  the  fair  market  value  of  such  crops  when  ma- 
tured and  in  a  marketable  condition,  less  the  necessary 
expense  of  caring  for  and  fitting  them  for  market  from  the 
time  of  the  alleged  injury  ;  and  if  they  were  not  entirely 
destroyed,  the  value  of  the  portion  saved  should  also  be 
dedu6ted  from  the  market  value  of  such  crops. "(4)  The 
plaintiff  may  recover  for  loss  of  grass  or  pasturage  even  if 
he  waited  until  too  late  to  cut  it  into  hay  in  expectation  that 
the  company  would  construdt  a  fence  or  cattle-guards  so 
that  he  could  use  the  grass  for  fall  and  winter  pasturage, 
for  he'had  a  right  to  presume  that  the  company  would  build 
the  guards  within  time  :  and  the  measure  is  the  difference 

(1)  Gulf,  etc.,  R.W.C0.1;.  Hudson,  77  Tex.  494;  Jackson  v.  St.  Louis, 
etc.,  R.  W.  Co.,  36  Mo.  App.  170;  Central  R.  R.,  etc.,  Co.  v.  Warren,  84 
Geo.  329. 

(2)  Atlanta,  etc.,  R.  R.  Co.  v.  Hudson,  62  Geo.  679;  Central  R.  R. 
etc.,  Co.  V.  Warren,  84  Geo.  329. 

(3)  Texas,  etc.,  R.  R.  Co.  v.  Young,  60  Tex.  201.  Disapproving  of 
Ward  V,  Paducah  R.  R.  Co.,  4  Fed.  Rep.  862;  S.  C.  11  Repr.  266. 

(4)  Smith  V.  Chicago,  etc.,  R.  R.  Co.,  38  la.  518. 
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between  the  value  of  the  pasture  in  the  condition  in  which 
the  inclosures  were  left  by  the  defendant,  and  what  its 
value  would  have  been  if  the  cattle-jniards  had  been  main- 
tained.  In  the  same  case  it  was  held  that  a  witness  know- 
ing the  value  of  corn-stalks  for  pasturage  ten  miles  away 
in  his  own  neighborhood  was  not  qualified  to  testify,  from 
that  fa6l,  as  to  the  value  of  those  destroyed.(i)  In  addi- 
tion to  the  value  of  the  crops,  the  owner  may  recover  for  his 
expense  in  trying  to  save  and  proteA  them,  and  pay  for 
his  labor  in  such  work,  "  If  he,  in  the  exercise  of  or- 
dinary efforts,  to  prevent  the  destru6tion  of  his  crops,  be- 
cause of  the  defendant's  fault,  expended  money  or  labor, 
he  should  be  compensated  therefor.  This  is  one  of  the 
ordinary  consequences  of  the  negleA  of  the  appellant  to 
comply  with  the  statutory  requirements  to  put  in  the  cattle- 
guards,  and  if  the  plaintiff  is  not  allowed  to  recover  for 
this,  the  law  fails  to  compensate  him  fully  for  the  injury 
infli6led,  while  it  requires  at  his  hands  the  performance  of 
the  duty.*'(2)  He  is  not  bound  to  employ  a  man  to  watch 
his  crops ;  for  such  a  rule  would  require  him  to  incur  large 
expense  or  make  extraordinary  efforts,  while  he  is  required 
to  make  only  reasonable  efforts  to  protect  them.{3)  Nor 
is  he  bound  to  fence,  as  we  have  elsewhere  seen,  nor 
put  in  cattle-guards,  although  a  statute  allows  him  to  do  so 
and  recover  its  cost  of  the  company ;  for  it  is  not  his  busi- 
ness to  build  such  a  stru6hire,  their  building  calling  for 
much  skill  and  involving  considerable  danger,  in  which 
an  ordinary  land-owner  is  usually  not  trained. (4)     So  if  a 

(1)  Rarldan  v.  Central  Iowa  R.  W.  Co.,  69  la.,  627;  S.  K.  29  K.  W. 
Rep.  599. 

(2)  Smith  V.  Chicago,  etc.,  R.  R.  Co.,  38  la.  518. 

(3)  Id.  Missouri  Pacific  R.  R.  Co.  v,  Ricketts,  26  Pac.  Rep.  50;  St. 
Louis  etc.,  R.  W.  Co.  r.  Sharp,  27  Kas.  134;  St.  Louis  etc.,  R.  W.  Co.  v. 
Rlty,  33  Kas.  404 ;  S.  C.  6  Pac.  Rep.  533. 

(4)  Texas,  etc.,  R.  R.  Co.  v.  Young,  60  Tex.  201 ;  Gulf,  etc.,  R.  R. 
Co.  r.  FlalEe,  1  Tex.  App.  Civ.  Cas.  §  254;  Rarldan  v.  Central  Iowa  R. 
R,  Co.,  69  la.  527;  S.  C.  29  N.  TT.  Rep.  599. 
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company  negledl  to  fence  its  track  as  required  by  statute, 
the  land-owner,  over  whose  farm  the  same  is  laid,  may  re- 
cover as  damages  the  diminution  of  the  rental  value  of  the 
farm  caused  thereby.  The  damage  in  such  a  case  is  not 
limited  to  what  it  would  cost  to  build  a  fence.(i) 


§  214.  Doable  Damag^es. — If  a  statute  giving  double 
damages  is  repealed  between  the  verdift  and  the  rendition 
of  the  judgment  thereon,  the  right  to  double  damages  is  lost, 
although  the  single  damage  is  left. (2)  Where  such  dam- 
ages are  allowed,  the  verdicft  must  be  for  single  damages, 
and  the  Court  must  render  judgment  for  double  amount.(  3 ) 
In  Iowa  if  the  injury  was  occasioned  at  the  depot  grounds 
double  damages  are  not  allowed ;  for  the  intention  to 
allow  them,  it  was  said,  did  not  clearly  appear  from  a 
reading  of  the  statute,  upon  which  two  constru£tions 
could  be  put,  the  one  not  inflicting  the  penalty  being 
adopted. (4)  In  Missouri  the  same  rule  was  applied  to  an 
injury  at  a  highway  crossing.  (5)  And  again  in  Iowa 
double  damages  are  not  allowed  for  an  injury  caused  by 
defective  cattle-guards,  they  not  being  a  part  of  the  fence  so 
far  as  to  render  the  company  liable  for  such  damages. (6) 
In  Massachusetts  the  company  was  held  not  liable  for  such 
damages,  for  the  reason  that  the  railroad  commissioners 


(1)  Emmons  v,  Minneapolis,  etc.,  R.  W.  Co.,  38  Minn.  216;  S.  G.  36 
N.  W.  Rep.  340;  Emmons  r.  Minneapolis,  etc.,  R.  W.  Co.,  35  Minn. 
508;  S.  C.  29  N.  W.  Rep.  202;  Brakken  v.  Minneapolis  etc.,  R.  R.  Co., 
29  Minn.  41;  S.  C.  11  N.  W.  Rep.  124. 

(2)  Bay  City,  etc.,  R.  R.  Co.  v,  Austin,  21  Mich.  390. 

(3)  Wood  V,  St.  Louis,  etc.,  R.  W.  Co.,  58  Mo.  109. 

(4)  Miller  v.  Chicago,  etc.,  R.  R.  Co.,  59  la.  707. 

(5)  Sullivan  v.  Hannibal,  etc.,  R.  R.  Co.,  72  Mo.  195.  Also  negli- 
gent killing. 

(6)  Moriarty  v.  Central  Iowa  R.  W.  Co.,  04  la.  G96;  S.  C.  21  N.  E. 
Rep.  143. 
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had  not  designated  within  what  time  the  fence  must  be 
built.(i) 

§  215.  Attorney  Fees. — Some  few  statutes  allow 
the  plaintiff  to  recover  an  attorney  fee.  But  in  Alabama 
the  statute  was  held  void.  That  statute  imposed  a  fee  of 
$20.00  on  any  company  taking  an  appeal  from  a  Justice 
of  the  Peace,  if  it  failed  "  to  sustain  such  appeal,  or  to  re- 
duce or  increase  the  judgment  before  the  Appellate 
Court."  The  fee  was  taxed  as  a  part  of  the  costs.  It  was 
held  that  it  violated  the  right  and  privilege  of  equality 
and  uniformity  secured  by  the  Federal  and  State  constitu- 
tions to  all  persons,  and  created  unequal  and  unjust  dis- 
crimination against  a  particular  class  of  litigants.(2)  The 
Illinois  statute  does  not  apply  to  a  case  of  negligent 
injury ;  and  if  a  count  of  negligent  killing  is  joined  with 
another  count  on  the  statute,  the  fee  can  only  be  allowed 
on  the  latter,  and  the  evidence  relating  to  the  fee  must 
be  confined  to  that  count.(3)  If  a  new  trial  is  granted, 
even  with  the  consent  of  the  plaintiff,  two  fees  on  the 
second  trial  may  be  allowed.  But  on  appeal  a  fee  cannot 
be  allowed  in  the  Appellate  Court,  for  that  Court  has  no 
basis  on  which  to  make  the  allowance,  and  no  convenient 
method  is  provided  for  by  the  statute. (4)  But  on  an  ap- 
peal from  a  Justice  of  the  Peace,  where  the  statute  merely 
provides  that  a  "reasonable  fee"  shall  be  allowed,  two  fees 
may  be  allowed. (5)  Where  it  did  not  appear  whether  the 
fee  was  allowed  on  the  count  for  negligence  or  on  the  one 
based   on   the   statute,  it  was   struck   out  on   appeal. (6) 

(1)  Keith  r.  Cheshire  R.  R.  Co.  1  Gray,  614. 

(2)  South,  etc.,  R.  R.  Co.  v.  Morris,  65  Ala.  193. 

(3)  Wabash,  etc.,  R.  W.  Co.  r.  Nelkirk,  13  Bradw.  387. 

(4)  Indiana,  etc.,  R.  W.  Co.  v.  Buckles,  21  111.  App.  181 

(5)  Missouri  River,  etc^,  R.  R.  Co.  r.  Shirley,  20  Kan.  660. 
(6)  Atchison,  etc.,  R.  R.  Co.  v.  Edwards,  20  Kan.  531. 
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Where  the  plaintiff  demanded  of  the  company  $50.cx> 
when  in  fa6t  the  animal  killed  was  worth  only  $30.00,  it 
was  held  that  this  did  not  make  the  demand  void  or  pre- 
vent a  recovery  against  the  company  for  the  animal's  real 
value;  and  that  an  attorney's  fee  could  be  recovered. 
The  action  was  commenced  before  a  Justice,  and  the  bill 
of  particulars  set  forth  all  the  fa6ts,  without,  however, 
claiming  any  attorney  fee,  and  prayed  for  a  judgment 
for  the  value  of  the  animal  and  costs  of  suit,  "  and  that 
such  attorney  tee  be  taxed  against  the  defendant  as  this 
Court  may  think  reasonable."  On  appeal,  in  the  Distri<5l 
Court,  the  parties,  in  an  agreed  statement  of  the  fa<5ts, 
agreed  **  that  if  the  defendant  is  liable  to  pay  an  attorney 
fee  in  this  case  under  the  foregoing  facts,  the  sum  of  $20.00 
would  be  a  reasonable  fee  for  the  plaintiffs'  attorney  for 
prosecuting  said  a6tion."  The  case  was  submitted  to  the 
Court  for  trial  upon  the  pleadings  and  agreed  statement 
of  fafts,  and  no  question  was  at  any  time  raised  with  ref- 
erence to  the  sufficiency  or  insufficiency  of  the  bill  of  par- 
ticulars with  regard  to  the  attorney  fee.  The  Court  below, 
decided  that  the  company  was  liable,  and  allowed  the  fee. 
It  was  held  that  no  error  was  committed,  it  being  too  late 
on  appeal  to  the  Supreme  Court  to  objedt  to  this  fee.f  i) 

§  216.  Interest. — Interest  on  the  value  of  stock  killed 
cannot  in  many  states  be  recovered. (2)  The  reason  given 
by  some  of  the  cases  for  such  a  rule  is  that  the  statute  does 
not  in  express  words  allow  it. (3)     In  New  York  it  is  said 

(1)  Missouri  Pacific  R.  W.  Co.  v.  Abney,  30  Kan.  41. 

(2)  Toledo,  etc.,  R.  W.  Co.u.  Arnold,  43  111.418:  Meyer  t).  Atlantic, 
etc.,  R.  R.  Co.,  64  Mo.  542;  Wade  t;.  Missouri  Pacific  R.  W.  Co.,  78 
Mo.  362. 

(3)  Atchison,  etc.,  R.  R.  Co.  r,  Gabbert,  34  Kas.  132;  Houston,  etc., 
R.  R.  Co.  V.  Muldrow,  54  Tex.  233.  The  statute  was  "each  and  every 
railroad  company  shall  be  liable  to  the  owner  of  all  stock  killed  or 
injured";  Toledo,  etc.,  R.  R.  Co.  v.  Johnston,  74  111.  83. 
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that  the  jury  in  their  discretion  may  allow  it,(i)  but  the 
Court  cannot  instruct  them  that  they  musi  allow  it,  such  an 
allowance  being  discretionary  with  them  as  a  measure 
of  damages. (2)  In  Arkansas  interest  at  six  per  cent 
from  the  date  of  the  injury  to  the  time  of  the  recovery, 
even  in  the  case  of  only  an  injury,  is  allowed  ;(3)  and  a 
similar  rule  prevails  in  Alabama(4)  and  Georgia. (5)  In 
Utah  interest  is  allowed  from  the  date  of  bringing  the 
suit. (6) 

§  217.  Tender — Costs. — A  tender  of  damages,  and 
plea  to  that  efFe6l,  admits  that  the  company  ought  to  have 
fenced ;  and  though  a  general  denial  in  another  court 
covers  such  issue,  such  a  plea  may  be  filed.  Inconsistent 
defenses  may  thus  be  filed. (7)  Such  an  offer  to  confess 
judgment  for  $20.00  was  made  and  refused.  The  plain- 
tiff recovered  $18.00  and  also  $25.00  attorney  fees.  There 
was,  on  appeal,  no  evidence  to  show  the  Value  of  the  at- 
torney fees  prior  to  the  offer  to  confess.  It  was  held  that 
the  plaintiff  was  entitled  to  recover  his  costs.(8) 

§  218.  Abandonment  Of  Animal.— ''An  owner 
who  abandons  his  animal  cannot  recover,  although  it  entered 
upon  the  track  of  a  railroad,  and  was  killed  at  a  place 
where  the  company  failed  to  perform  its  statutory  duty  by 
fencing  its  track.  Sound  principle  supports  this  rule.  If 
an  owner  were  permitted  to  voluntarily  put  his  domestic 

(1)  Lackin  v.  Delaware  Canal  Co.,22  Hun  309.  S.C.llWeek.  Dg.54. 

(2)  Hodge  r.  New  York  Central,  etc.,  R.  R.  Co.,  27  Hun  3W. 

(3)  St.  Louis,  etc.',  R.  W.  Co.  v.  Biggs,  60  Ark.  169. 

(4)  Georgia  Pacific  R.  R.  Co.  r.  FulJerton  79  Ala.  298. 

(5)  Atlantic,  etc.,  R.  R.  Co  v,  Hudson,  62  Geo.  679. 

(6)  Woodland  r.  Union  Pacific  R.  W.  Co.,  26  Pac.  Rep.  298. 

(7)  Taylor  r.  Chicago,  etc.,  R.  W.  Co.  76  la.  753;  S.  C.  40  N.  W. 
Rep  84. 

(8)  Atchison,  etc.,  R.  R.  Co.  v.  Ireland.  19  Kan.  405. 


I 
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animals  in  a  situation  where  it  was  almost  certain  that  they 
would  be  killed  by  passing  trains,  and  yet  in  the  event  that 
they  were  killed,  recover  from  the  railroad  company,  it  would 
open  the  way  to  great  frauds,  since  it  would  enable  the 
owner  to  recover  for  property  voluntarily  exposed  to  de- 
struction ;  but  this  would  not  be  the  only  e\'il  result,  for  a 
further  evil  consequence  would  be  that  the  temptation  to  get 
rid  of  animals  not  needed  or  not  useful  at  the  expense  of  the 
railroad  company  would  endanger  the  safety  of  those  who 
travel  upon  our  railroads.  Public  policy  requires  that  a 
man  who  voluntarily  puts  his  property  in  a  place  where  it  is 
certain  it  will  be  destroyed  shall  not  receive  assistance  from 
the  courts.  A  man  who  willingly  abandons  his  property  to 
destruction,  or  purposely  exposes  it  to  a  known  danger,  has 
no  right,  either  in  law  or  morals,  to  invoke  the  assistance  of 
the  courts  of  justice  to  secure  pay  for  it.  But,  in  order  to 
deprive  the  owner  of  his  rights  under  the  statute,  there  must 
be  something  more  than  mere  contributory  negligence  ;  there 
must  be  a  voluntary  abandonment  of  his  property  or  an  in- 
tentional exposure  of  it  to  danger.  This  intention,  to  be 
sure,  need  not  be  expressed  in  direct  words  or  acts  ;  it  may 
be  inferred  from  circumstances,  but  it  must  nevertheless 
exist.  When  it  does  appear  that  it  exists,  then,  under  the 
maxim  volenti  nonfit  injuria^  there  can  be  no  recover}^  If 
a  man  consents  to  the  destruction  of  his  property  he  cannot 
recover  its  value.  If  an  owner  rides  his  horse  upon  a  rail- 
road track,  he  must,  under  the  reasoning  of  the  case  to 
which  we  have  referred,  be  deemed  to  have  voluntarilv 
exposed  it  to  destruction.  Such  an  act  implies  an  assent  to 
its  destruction  and  indicates  an  abandonment  of  it.  The 
omission  of  the  railroad  company  to  do  what  the  law  en- 
joins, does  not  authorize  an  owner  of  property  to  place  it 
on  the  track,  for  the  Legislature  cannot  be  presumed  to  have 
intended  that  one  who  abandons  his  property  shall  never- 
theless recover  its  value.  To  us  it  seems  clear,  that  if  the 
appellant  had  ridden  the  mare  upon  the  defective  track,  he 
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would  not  have  the  slightest  grounds  upon  which  to  base  his 
claim  for  the  value  of  his  property.  Such  an  act  is  some- 
thing more  than  mere  negligence ;  it  is  willful  trespass  upon 
the  property  of  another,  exposing  the  trespasser  to  imminent 
danger.  He  who  voluntarily  puts  his  property  in  such  a 
dangerous  position  assents  to  its  destruction,  for  the  maxim 
is,  that  a  man  is  presumed  to  intend  the  natural  consequence 
of  his  act.  The  act  of  riding  upon  a  railroad  track  is  not 
defensible  upon  any  ground  save  that  of  necessity,  and  he 
who  does  such  a  wrongful  act  without  warrant  of  necessit}^ 
must  abide  the  consequences.  *******  The 
borrower  of  the  mare  stood  to  the  railroad  company  as  the 
owner,  for  the  latter  had  placed  it  in  the  borrower's  posses- 
sion and  control.  We  suppose  it  to  be  too  clear  for  debate, 
that  if  the  borrower  had,  while  sober,  purposely  and  delib- 
erately ridden  the  mare  upon  the  track  in  front  of  an  ap- 
proaching train,  the  company  would  not  be  liable.  It  would 
shock  every  just  mind  to  affirm  that  a  railroad  company 
must  pay  for  property  placed  in  certain  danger  of  destruc- 
tion by  the  man  to  whom  the  owner  had  entrusted  it.  If 
the  act  of  the  person  placed  in  possession  of  the  property 
would,  in  the  case  supposed,  relieve  the  company  from  lia- 
bility, it  must  have  that  effect  in  all  cases  where  the  injur}' 
to  the  property  is  due  to  the  wrongful  act  of  the  person  in 
possession  in  voluntarily  exposing  it  to  danger.  Whether 
the  person  in  possession  of  a  horse  rides  in  front  of  an  ap- 
proaching train  or  rides  upon  the  track  where  there  is  no 
means  of  escaping  from  the  train,  he  must,  in  either  case, 
be  deemed  to  have  voluntaril}-  exposed  the  property  to  dan- 
ger, and,  in  contemplation  of  law,  to  have  consented  to  its 
destruction,  for  he  is  presumed  to  intend  the  natural  conse- 
quences of  his  acts."  It  was  also  held  that  the  fact  of  the 
rider  being  intoxicated  did  not  alter  his  position,  or  excuse 
his  act,  and  that  he  could  not  recover,     (i) 

(1)  Welty  V  ludiauapolis,  etc.,  R.  R.  Co.,  105  Ind.  56. 


CHAPTER  XXIII. 
Pleading  and  Practice. 

Section  219.  How  Statutes  are  Construed. 

220.  Duty  to  Fence  is  Imperative  and  Does  not  Best  in  Con- 

tract. 

221.  Venue. 

222.  Action  Within  Township. 

223.  Jurisdiction  with  Respect  to  Amount. 

224.  Allegations  in  Indiana  Touching  Sulficiency  of  Fence. 

225.  Pleading  Before  Justice  of  the  Peace  in  Indiana. 

226.  Action  Upon  the  Missouri  Statutes,  Section  809. 

227.  Missouri  Statute  Continued,  Section  2124. 

228.  Action  Before  Missouri  Justice  of  the  Peace. 

229.  Amendment  on  Appeal  from  a  Justice  of  the  Peace. 

230.  Absence  of  Fence  Must  be  the  Cause  of  the  Injury. 

231.  Kind  of  Action. 

232.  Time  and  Place  of  Injury. 

233.  Joinder  of  Actions. 

234.  Cumulative  Action. 

235.  Burden  of  Excuse  in  Missouri. 

236.  Burden  of  Excuse  in  Indiana. 

237.  Burden  of   Excuse  in   Illinois,  Iowa,  Texas,  Kansas,. 

and  New  Brunswick. 

238.  Burden  to  Show  no  Fence  or  an  Insufficient  One. 

239.  Burden  to  Show  Breachy  Animal. 

240.  Complaint   Must  Contain  an  Allegation  of  Collision 

Between  Animal  and  Train. 

241.  Proof  of  Place  of  Entrv. 

242.  Proof  of  Collision  with  Animal  and  Injury. 

243.  Pleadinor  and  Proof  that  the  Defendant  Caused  the 

Injury. 

244.  Ownership  of  Animal  Injured. 

245.  Demand  Before  Suit  Brought. 

246.  Appraisement— Presentation  of  Claim. 

247.  Expert  Testimony  Regarding  Fence — Opinion. 

248.  Evidence  Regarding  Sufficiency  of  Fence. 

249.  Variance — Amendment. 

250.  Assignment. 

348 


§    219  PLEADING    AND    PRACTICE.  34O 

251.  Double  Damages — Notice — Practice. 

252.  Object  and  Service  of  Notice — Sufficiency  of  Affidavit. 

253.  Champerty — Combination  of  Cattle  Owners  to  Prose- 

cute Stock  Claims. 
264.  Collection  and  Enforcement  of  Judgment. 
255.  Miscellaneous. 

§  219.  Statute  how  Construed. — In  determining 
the  liability  ol  a  railroad  company,  under  the  statute,  of 
course  all  the  sections  of  the  statute  must  be  construed 
together.(i)  This  is  only  one  of  the  cardinal  rules  of 
construftion.  But  whether  the  law  shall  be  construed 
stridtly  or  liberally,  the  Courts  are  not  at  one  on  the  ques- 
tion. Thus  in  Missouri,  upon  the  question  of  pleading  and 
prool,  it  is  held  that  greater  stridiness  of  construdlion  than 
in  ordinary  cases  is  required,  because  of  the  penal  char- 
a(5ter  of  the  statute. (2)  And  in  another  case  it  is  said: 
**  So  far  as  the  law  is  to  be  regarded  as  punitive,  it  should 
be  stri6lty  construed,  and  so  as  not  to  enlarge  the  liabil- 
ity it  imposes,  nor  allow  a  recovery  unless  the  party  seek- 
ing it  brings  his  case  stridtly  within  the  terms  or  conditions 
authorizing  it.  So  far  as  it  is  to  be  considered  as  compen- 
satory for  an  injury  done,  it  is  to  be  construed  as  any  other 
statute. "(3)  Ii^  Indiana,  it  is  said,  in  determining  the  name 
in  which  the  company  should  be  sued  under  a  statute  pro- 
viding that  the  bills  of  lading  usually  used  at  any  railroad 
station  in  the  countv  in  which  the  stock  was  killed  or  in- 
jured  should  be  prima  facie  evidence  of  the  charaiSer  or 
name  in  which  the  railroad  was  owned,  held,  controled  or 
operated,  it  was  said  :  **We  think  that  while  the  complaint 
should  be  examined  with  a  view  to  the  facSt  that  the  proceed- 
ing is  wholly  statutory,  yet  the  statute  should  be  construed 

(1)  Kansas  Pacific  R.  W.  Co.  v.  Ball,  19  Kas.  535;  McNaught  r. 
Chicago,  etc.,  R.  R.  Co.,  30  la.  336;  Cole  v.  Chicago,  etc.,  R.  R.  Co., 
38  la.  311. 

(2)  Manz  v.  St.  Louis,  etc.,  R.  W.  Co.,  87  Mo.  27S. 

(3)  Parish  r.  Missouri,  etc.,  R.  W.  Co.,  63  Mo.  284. 
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liberally  with  reference  to  the  remedial  purpose  of  the 
amendment  of  1877,"  which  amendment  is  the  part  we 
have  referred  to.(i)  So  in  Illinois  it  was  said:  "This 
statute  is  not,  as  assumed  by  counsel  for  appellants,  a 
penal  statute,  and,  therefore,  to  be  stri6tly  construed.  It  is, 
on  the  contrary,  a  remedial  statute,  imposing  a  reasonable 
duty  on  railway  companies,  and  furnishing  a  remedy  to 
parties  injured  in  case  that  duty  is  not  performed."  And  it 
was  held  that  the  statutory  requirement  that  fences  should 
be  ^'sufficient  to  prevent  cattle,  horses,  sheep  and  hogs  from 
getting  on  such  railroad"  applied  to  mules  and  asses. (2) 
In  Michigan,  of  such  a  statute,  it  was  said:  *' Whenever 
the  Courts  have  proceeded  to  expound  such  enactments, 
they  have  refused  to  confine  their  operations  within  the 
smallest  limits  permitted  b\'  the  phraseology  employed, 
but  have  given  them  an  enlarged  constr6tion  and  one  cal- 
culated to  advance  the  supposed  obje<ft."(3)  So  in  New 
York:  **The  passage  of  this  a6l  being  induced  by  public 
considerations,  and  its  purpose  being  to  protect  the  travel- 
ing public  and  the  owner  of  domestic  animals  along  the 
line  of  road,  it  should  receive  a  liberal  construdion  to 
effectuate  the  benign  purposes  of  its  provisions."(4) 

§  220.  Duty  to  Fence  is  ImperatiTe  and  Does 
not  Rest  in  Contract— rVeg^lig^ence  not  IVeces- 
nary. — The  duty  enjoined  upon  railroad  companies  to 
fence  is  an  imperative  one.  They  must  fence,  or  pay 
the  penalty  imposed  by  statute. (5)     **The  duty  enjoined 

(1)  Cincinnati,  etc.,  |t.  R  Co.  v.  Leviston,  97  Ind.  488. 

(2)  Ohio,  etc.,  R.  R.  Co.  v.  Brubaker,  47  III.  462. 

(3)  Bay  City,  etc.,  R.  R.  Co.  v,  Austin,  21   Mich.  p.  400. 

(4)  Tracy  v.  Troy,  etc.,  R.  R.  Co.,  38  N.  Y.  433,  437. 

(5)  Louisville,  etc.,  R.  R.  Co.  r.  Zink,85  Ind.  219;  Cincinnati,  etc, 
R.  R.  Co.  V.  McDougall,  108  Ind.  179;  Munch  r.  New  York  Central 
R.  R.  Co.,  29  Barb.  647;    Underhill  r.  New  York,  eto.,  R.  R.  Co.,  21 
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upon  the  defendant  being  for  public  as  well  as  private  pro- 
tection, there  is  also,  upon  familiar  principles,  an  obliga- 
tion independent  of  contract,  having  its  foundation  in  the 
policy  of  the  law,  which  for  public  ends,  no  less  than  for 
private  advantage,  requires  its  non-observance.(i)  No 
private  interest  or  convenience  or  inconvenience  on  the 
part  of  the  railroad  company  will  alone  be  sufficient  to 
absolve  a  railroad  company  from  fencing  its  railroad  in 
like  cases. "(2)  Similar  decisions  or  statements  can  be 
found  in  many  of  the  reports.  Thus  *'the  failure  to  main- 
tain a  sufficient  fence  is  taken  as  the  equivalent  of  negli- 
gence in  the  management  of  the  train  as  the  cause  of  the 
injury."(3)  '*  The  omission  of  the  company  to  fence  its 
road  must  be  regarded  as  in  the  highest  degree  negligent ; 
and  by  such  omission  the  company  necessarily  assumes 
responsibility  for  all  damages  which  may  ensue  from  that 
cause."(4)  "  The  failure  to  fence  is  conclusive  evidence  of 
the  want  of  the  exercise  of  due  care."(S)  It  has  been 
said  that  the  duty  to  fence  imposed  by  the  statute  upon  the 
company  is  the  same  duty,  and  the  liability  is  also  the  same, 
as  that  imposed  by  prescription  at  common  law  upon  an 
adjoining  land-owner  to  fence  out  his  neighbor's  stock. (6) 

Barb.  489;  Mead  t?.  Burlington,  etc.,  R.  R.  Co.  52   Vt.  278;  Congdon 
V,  Central  Vermont  R.  R.  Co.,  56  Vt.  390. 

(1)  Graham  v.  Delaware,  etc..  R.  R.  Co.,  46  Hun  386. 

(2)  Atchleon,  etc.,  R.  R.  Co.  v.  Shaft,  33  Kas.  521.  But  see  Wabash, 
etc.,  R.  R.  Co.  V,  Tretts,  96  Ind.  450. 

(3)BellefontaineR  W.  Co.  r.  Suman,  29  Ind.  40;  Jefferson ville,  etc., 
R.  R  Co.  V.  Dunlap,  20  Ind,  426. 

(4)  Blair  v.  Milwaukee,  etc.,  R.  R.  Co.,  20  Wis.  264;  Trow  v.  Ver- 
mont Central  R.  R.  Co.,  24  Vt.  477;  Hurd  v.  Rutland,  etc.,R.  R.  Co., 
25  Vt.  116. 

(5)  I.  &  G.  N.  R.  R.  Co.  V,  Cocke,  64  Tex.  151 ;  Docres  v.  Oregon  R. 
W.,  etc.,  Co.,  20  Pac.  Rep.  601 ;  Hurd  r.  Rutland,  etc.,  R.  R.  Co.  25  Vt. 
116. 

(6)  Wiseman  u.  Booker,  3  C.  P.  Div.  184;  S.  C.  38  L.  T.  J92;  26  R. 
W.  634. 
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It  is  not  necessary  for  the  plaintiff  to  show  that  the  de- 
fendant was  negligent  in  inflicting  the  injury.(i)  But  if 
the  company  has  put  up  fences,  then  their  maintenance 
becomes  a  quasi  question  of  negligence  In  the  company, 
as  we  have  elsewhere  seen. (2)  Contributory  negligence, 
as  we  have  also  seen,  is  no  defense  ;(3)  and  evidence  of  it 
is  not  admissible.(4)  The  statute  applies  to  all  kinds  of 
trains  inflicting  injuries.(5)  While  the  company  is  only 
liable  to  fence  because  of  the  command  of  the  statute,(6) 
yet  '*  the  effeft  of  the  repeal  of  a  statute,  and  its  reenaft- 
ment  in  the  same  words  by  a  statute  which  takes  effed  at 
the  same  time  with  the  repealing  a<9:,  is  to  continue  such 
statute  in  uninterrupted  operation."(7) 

§  221.  Venue. — The  statute  very  frequently  provides 

(1)  Suydam  t?.  Moore,  8  Barb.  358;  Waldron,  t;.  Rensselaer, etc.,  R. 
R.  Co.,  8  Barb.  390;  Vail  v.  Kansas  City,  etc  ,  R.  W.  Co.,  28  Mo.  App. 
372 ;  Smith  v.  Eastern  R.  R.  Co.,  35  N.  H.  356 ;  Powell  v,  Hannibal,  etc., 
R.  R.  Co.,  35  Mo.  457;  West  r.  Hannibal,  etc.,  R.  R.  Co.,  34  Mo.  177. 
Calvert  v.  Hannibal,  etc.,  R.  R.  Co.,  34  Mo.  242;  Garner  v.  Hannibal, 
etc.,  R.  R.  Co.,  34  Mo.  254 ;  Miles  v,  Hannibal,  etc.,  33  Mo.  407;  Burton 
V,  North  Missouri,  etc.,  R,  R.  Co.,  30  Mo.  372;  Smith  v.  St.  Louis,  etc., 
R.  W.  Co.,  91  Mo.  58;  Terre  Haute,  etc.,  R.  R.  Co.  v.  Augustus,  21  III. 
186;  Ohio,  etc.,  R.  R.  Co.,  v.  Brown,  23  111.  94;  Toledo,  etc.,  R.  R.  Co. 
r.  Lavery,  71  111.  522;  Toledo,  etc.,  R.  R.  r.  Wickery,  44  111.  76;  Tole- 
do, etc.,  R.  W.  Co.  t'.  Miller,  45  111.42;  Nashville,  etc.,  R.  R.  Co.  v. 
Peacock,  25  Ala.  229;  G.  H.  &  S.  A.  R.  v.  Davis,  1  Tex.  App.  Civ.Cas. 
4  149;  I.  &  G.  N.  R.  v.  Leuders,  1  Tex.  App.  Civ.  Cas.  $  315;  H,  &  T. 
C.  R.  V,  Longhbridge,  1  Tex.  App.  Civ.  Cas.  1300;  Williams  v.  New 
Albany,etc.,  R.  R.  Co.  5  Ind.  111. 

(2)  Galena,  etc.,  R.  R.  Co.  v.  Crawford,  25  111.  529;  Quackenbush  t. 
Wisconsin,  etc.,  R.  R.  Co.,  62  Wis.  411. 

(3)  Mead  v.  Burlington,  etc.,  R.  R,  Co.,  52  Vt.  278;  Congdon  r. 
Central  Vermont  R.  R.  Co.,  56  Vt.  390. 

(4)  Grand  Rapids,  etc.,  R.  R.  Co.  v.  Jones,  81  Ind.  523. 

(5)  Indianapolis,  etc.,  R.  R.  Co.  v,  Snelling,  16  Ind.  435. 

(6)  Richmond  v.  Sacramento  Valley  R.  R.  Co.  18  Cal.  851. 

(7)  Laude  v.  Chicago,  etc.,  R.  R.  Co.,  33  Wis.  640;  Sika  t.  Chicago, 
etc.,  R.  R.  Co.,  21  Wis.  375. 
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where  the  a6lion  shall  be  brought  in  which  event  the  action 
must  be  brought  at  the  place  designated.  Thus  it  is  quite 
a  common  requirement  that  the  a6lion  must  be  brought  in 
the  county  where  the  injury  was  infticSled,  and  this  require- 
ment must  be  complied  with.(i)  An  appearance  of  the 
defendant  is,  however,  where  the  complaint  shows  the 
injury  was  inflidled  in  another  county,  a  waiver  of  the  right 
to  insist  that  the  suit  must  be  brought  in  the  county  where 
the  injury  was  infli<fted.(2)  The  complaint,  petition  or  dec- 
laration must  contain  an  allegation,  showing  that  the  injury 
was  inflidted  in  the  county  where  the  ailrtion  is  brought. (3) 
But  a  general  allegation  that  the  injury  was  inflidled  in  the 
county  is  sufficient. (4)  And  where  the  complaint  showed 
that  the  road-bed  ran  across  a  certain  described  piece  of 
land,  which  the  Court  judically  knew  lay  within  the  coun- 
ty, and  it  was  alleged  that  the  injury  was  inflidted  upon 
that  land,  this  was  held  sufficient.(5)  But  a  failure  to  object 
by  demurrer  when  the  complaint  affirmatively  shows  no 
jurisdi(5lion,  or  contains  no  allegation  with  respeft  to  it,  is 
a  waiver  to  insist  that  the  aAion  shall  be  brought  in  the 
county  designated  by  the  statute. (6)  It  being  essential  to 
plead  the  place  of  injury,  the  evidence  must  sustain  the 


(1)  Georgia  R.  R.  Co.  v.  Monroe,  49  Geo.  373;  Cincinnati,  etc.,  R. 
R.  Co.  v.  Parker,  109  Ind,  235;  White  Water  Valley  R.  R.  Co.  v.  Quick, 
30  Ind.  384.  In  Illinois  the  action  is  not  local.  Illinois  Central  R. 
R.  Co.  V.  Swearingen,  33  111.  289. 

(2)  Indianapolis,  etc.,  R.  R.  Co.  v,  Renner,  17  Ind.  135,  and  India- 
napolis, etc.,  R.  R.  Co.  V.  Wilsey,  20  Ind.  229;  Western  R.  W.  Co.  r. 
Lazarus,  88  Ala.  453.  # 

(3)  Evansville,  etc.,  R.  R.  Co.  v.  Epperson,  59  Ind.  438;  Kansas 
City,  etc.,  R.  R.  Co.  v.  Burge.,  19  Pac.  Rep.  791;  St.  Louis,  etc.,  R.  W. 
Co.  V,  Sanders,  19  Pac.  Rep.  792. 

(4)  Detroit,  etc.,  R.  R.  Co.  v.  Barton,  61  Ind.  293. 

(5)  Louisville,  etc.,  R  R.  Co.  v.  Davis,  83  Ind.  89;  Louisville,  etc., 
R.  R.  Co.  V.  Wilkerson,  83.  Ind.  153. 

(6)  Grand  Rapids,  etc.,  R.  R.  Co.  v.  Southwick  30  Mich.  444. 
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allegation.(i)  But  the  fadts  may  be  proved  by  showing 
other  faits  from  which  it  can  be  reasonably  inferred. (2) 
The  Court  will  take  judical  notice,  where  it  is  shown  that 
the  injury  was  infli(Sed  so  many  miles  from  a  certain  incor- 
porated town,  that  the  place  of  the  injury  is  or  is  not  within 
thecounty.(3)  In  demurring  to  a  complaint  on  the  ground 
that  it  fails  to  allege  in  what  county  the  injury  occurred, 
the  demurrer  must  be  for  want  of  jurisdiction,  and  not  for 
want  of  sufficient  fa6ls.(4) 

§  222.  Action  l¥ithin  Township. — In  Missouri 
an  adtion  before  a  Justice  of  the  Peace  for  killing  or  in- 
juring stock  must  be  broujjhl  within  the  township  where 
the  animal  was  killed  or  injured,  or  within  a  township 
adjacent  thereto.  Under  this  statute  the  place  of  the  injury 
must  be  alleged  and  proved  to  have  been  within  the  town- 
ship, or  in  the  township  adjacent  thereto,  as  the  fad  may 
be. (5)  If  the  complaint  fails  to  show  the  township  in  which 

(1)  Kansas  City,  etc.,  R.  R.  Co.  w.  Burge,  19  Pac,  Rep.  791;  St. 
Louis,  etc.,  R.  W.  Co.,  v.  Sanders,  19  Pac.  Rep.  792;  Evansville,  etc., 
R.  R.  Co.  V.  Epperson,  59  Ind.  438;  Croy  v,  Louisville,  etc.,  R.  W.  Co. 
97  Ind.  126. 

(2)  Louisville,  etc.,  R.  W.  Co.  v.  Klous,  82  Ind.  357;  Louisville,  etc., 
R.  W.  Co.  V.  Goodbar,88  Ind,  213;  Louisville,  etc.,  R.  W.  Co.  v.  Breck- 
enridge,  64  Ind.  113. 

(3)  Terre  Haute,  etc.,  R.  R.  Co.  v.  Pierce,  95  Ind.  496;  Louisville, 
etc.,  R.  R.  Co.  t'.Breckenridge,64  Ind.  113;  Indianapolis,  etc.,  R.  R. 
Co.  V.  Stephens,  28  Ind.  429;  Indianapolis,  etc.,  R.  W.  Co.  v,  Lyon,  48 
Ind.  119;  Indianapolis,  etc.,  R.  R.  Co.  v,  Moore,  16  Ind.  43. 

(4)  Whitewater  R.  R.  Co.  v,  Bridgett,  94  Ind.  216;  Toledo,  etc.,  R. 
W.  Co.  V.  Milligan,  52  Ind.  505. 

(5)  Wright  V.  Hannibal,  etc.,  R.  R.  Co.  25  Mo.  App.  236;  Jewett  v. 
Kansas  City,  etc.,  R.  R.  Co.,  38  Mo.  App.  48;  Backenstoe  v.  Wabash, 
etc.,  R.  W.  Co.,  23  Mo.  App.  148;  Lindsay  v.  Kansas  City,  etc.,  R.  R. 
Co.,  36  Mo.  App.  51;  Kinion  u.  Kansas  City,  etc.,  R.  R.  Co.  30  Mo. 
App.  573;  Iba  V.  Hannibal,  etc.,  R.  R.  Co.,  45  Mo.  469;  King  v.  Chi- 
cago, etc.  R.  R.  Co.,  90  Mo.  520 ;  Geltz  v,  St.  Louis,  etc.,  R.  W.  Co.,  38 
Mo.  App.  579;  Rohland  v.  St.  Louis,  etc.,  R.  W.  Co.,  89  Mo.  180;  Mat- 
son  V.  Hannibal,  etc.,  R.  R.  Co.,  80  Mo.  229.    Proof  that  the  injury 
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the  injury  occurred,  it  maybe  amended  apparently  without 
costs,  on  appeal  to  the  Circuit  Court,  where  the  case  is 
tried  de  novo.{i)  A  failure  to  allege  the  place  of  injury 
may  be  cured  on  appeal,  by  that  allegation  appearing  in 
the  Justice's  transcript  of  his  docket. (2)  A  demurrer  to 
the  evidence  will  lie  if  he  fails  to  show  that  the  injury 
occurred  in  the  township  or  the  adjoining  one.  It  is  error 
to  refuse  to  instrudt  the  jury  that  the  township  must  be 
proved. (3)  A  verdift  for  the  plaintiff  cures  the  error  com- 
mitted before  a  Justice,  a  failure  to  allege  that  the  injury 
was  inflicted  in  the  township. (4) 


§  223  Jurisdiction  l¥ith  Respect  to  Amount. 

— A  statute  of  Indiana  provided  that  "  in  all  cases  when  the 
value  of  any  animal  or  animals  killed  or  the  injury  done 
shall  exceed  fifty  dollars,  the  owner  or  owners  of  any  such 
animal,  may  file  his  or  their  complaint,  and  prosecute  his 
or  their  claim  before  such  Justice  of  the  Peace,  in  the 
Court  of  Common  Pleas,  or  in  the  Circuit  Court  of  the 
county,  at  his  or  their  option."  A  part  of  the  sedlion,  trom 
which  this  is  quoted,  preceding  the  part  set  out,  provided 
that  the  owner  could  sue  before  any  Justice  of  the  Peace 
of  the  county.  It  was  held  that  unless  the  complaint,  when 

occurred  within  the  corporate  limits  of  a  town  was  held  not  to  show 
that  it  occurred  within  a  particular  township.  Backenstoe  v.  Wabash, 
etc.,  R.  W.  Co.  86  Mo.  492;  Jebbs  v,  Chicago,  etc.,  R.  W.  Co.,  67  Mich. 
160  S.  R.  34  N  W.  Rep.  638. 

(1)  Mitchell  V.  Missouri  Pacific  R  W.  Co.,  82  Mo.  106;  Lindsay  r. 
Kansas  City  etc.,  R.  R.  Co.,  36  Mo.  App.  51 ;  Wood  r.  Kansas  City,  etc., 
R.  W.  Co.,  39  Mo.  App.  63;  Kitchen  r.  Missouri  Pacific  R.  W,  Co.,  82 
Mo.  686;  see  Hansberger  r.  Pacific  R.  R.  Co.,  43  Mo.  196. 

(2)  Barnett  v.  Atlantic,  etc.,  R.  R.  Co.,  68  Mo.  56;  Matson  v,  Han- 
nibal, etc.,  R.  R.  Co.,  80  Mo.  229;  Emmerson  u.  St.  Louis,  etc.,  R.  W. 
Co.,  36  Mo.  App.  621 ;  Fields  v.  Wabash,  etc.,  R.  W.  Co,,  80  Mo.  203. 

(3)  Ellis  V.  Missouri  Pacific  R.  W.  Co.,  83  Mo.  372. 

(4)  Nail  V,  St.  Louis,  etc.,  R.  R.  Co.,  59  Mo.  112. 

(5)  Kronski  t?.  Missouri  Pacific  R.  W.  Co.,  77  Mo.  362. 
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filed  in  the  Circuit  or  Common  Pleas  Court  in  the  first 
instance,  showed  that  the  animal  was  w^orth,  or  the  in- 
jury inftiAed  amounted  to  more  than  fifty  dollars,  it  was 
subjedl  to  a  demurrer  for  want  of  jurisdidion  ;(i)  and  if  it 
was  so  alleged,  and  the  verdi6t  of  the  jury  or  the  finding 
of  the  Court  showed  it  to  be  less  than  fifty  dollars,  the 
cause  of  atition  must  be  dismissed  at  fhe  plaintifi^'s  cost.(2) 
All  the  animals  killed  or  injured  at  one  time  constitute,  it 
was  also  held,  one  cause  of  aflion,  and  their  sum  total  may 
be  considered  in  order  to  confer  jurisdiftion  on  the  Circuit 
or  Common  Pleas  Court ;  but  if  thev  were  killed  at  different 
times,  then  such  Court  has  jurisdiction  only  where  the  ag- 
gregate amount  of  the  injuries  inflidled  atone  time  exceeds 
fifty  dollars.  Several  causes  of  action  cannot  be  tacked  to- 
gether in  order  to  give  jurisdiv51:ion.(3)  In  these  instances, 
wherelhe  amount  of  injuries  falls  below  fifty  dollars  the  jur- 
isdiction of  the  Justice  is  exclusive.(4)  A  complaint  affirma- 
tively showed  in  one  paragraph  that  two  animals  were 
killed  at  different  times,  one  of  which  was  less  than  fifty 
dollars.  It  was  held  that  a  demurrer  for  want  of  fafts  was 
properly  overruled  ;  that  a  motion  to  separate  the  paragraph 
into  two  causes  of  adlion  would  lie  ;  and  that  not  being  done, 
objection  to  evidence  concerning  the  animals  of  less  value 
than  fifty  dollars  could  be  successfully  made ;  and  to  ad- 
mit it  over  objections  was  an  error  calling  for  a  reversal  of 
the  case. (5)     In  Indiana  a  statute  authorized  the  owner  of 

(1)  Indianapolis,  etc.,  R.  R.  Co.  v.  Elliott,  20  Ind,  430;  Indiana- 
polis, etc.,  R.  R.  Co.  Kercheval,  24  Ind.  139;  Toledo,  etc.,  R.  W.  Co.  r. 
Tiltori,  27  Ind.  71;  Jefferson vi lie,  etc.,  R.  R.  Co.  r.  Brevoort,  30  Ind. 
324. 

(2)  Louisville,  etc.,  R.  W.  Co.  v.  Johnson,  67  Ind.  546. 

(3)  Indianapolis,  etc.,  R.  R.  Co.  r.  Elliott,  20  Ind.  480;  Toledo,  etc., 
R.  R.  Co.  V.  Tilton,  27  Ind.  71;  Jefferson  vi  lie,  etc.,  R.  R.  Co.  «.  Bre- 
voort, 30  Ind.  324. 

(4)  Louisville,  etc.,  R.  R.  Co.  r.  Quade,  101  Ind.  364. 

(5)  Wabash,  etc.,  R.  W.  Co.  v.  Rooker,  90  Ind.  581.    In  Alabama  a 
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Stock  injured  by  a  railroad  company  to  sue  before  any 
Justice  of  the  Peace  of  the  county,  and  to  recover  whatever 
damages  he  suffered.  No  limit  was  imposed  on  the 
amount  of  the  recovery.  The  jurisdiction  of  justices  was 
limited  by  a  general  law  in  all  other  kinds  of  actions.  So 
much  of  the  statute  as  attempted  to  confer  jurisdiction  to 
an  unlimited  amount  was  held  void,  because  the  constitu- 
tion prohibited  special  laws  * 'regulating  the  jurisdiction 
and  duties  of  Justices  of  the  Peace  and  constables."(i)  In 
Missouri  the  jurisdiction  as  to  the  amount  is  governed  by 
the  amount  of  single,  although  the  judgment  is  rendered 
for  doable,  damages. (2)  In  Georgia  the  special  remedy 
provided  by  statute  for  a  recovery  before  a  Justice  of  the 
Peace  does  not  oust  his  general  jurisdiction  for  the  meas< 
ure  of  action. (3) 

§  224  Allegations  In  Indiana  Tonchlngr  Snlil- 

ciency  of  Fence. — The  statute  in  Indiana  exguses  the 
company  if  its   track  at  the  place  the  injured  animal  en- 

Justire  of  the  Peaoe  has  Jurisdiction  above  fifty  dollars  for  stock 
killed  Memphis,  etc.,  R.  R.  Co.  r.  Hembree,  84  Ala.  182. 

(1)  Madison,  etc.,  R.  R.  Co.  v,  Whitneck,  8  Ind.  217;  Jefferson- 
ville  R.  R.  Co.  v,  Martin,  10  Ind.  416;  Indianapolis,  etc.,  R.  R.  Co.  v, 
Fisher,  15  Ind.  203;  Gabbert  r.  Jeffersonville  R.  R.  Co.  11  Ind.  365; 
Evansville,  etc.,  R.  R.  Co.  v,  Ross,  12  Ind.  446;  Toledo,  etc.,  R.  R. 
Co.  V.  Hlbbert,  14  Ind.  509;  President,  etc.,  R.  R.  Co.  v.  Smith,  19  Ind. 
42;  Indianapolis,  etc.,  R.  R.  Co.  v.  Kercheval,  16  Ind.  84;  Wright  v, 
Indianapolis,  etc,,  R,  R.  Co. ,  18  Ind.  1G8.  In  the  first  case  cited  it 
was  also  held  that  a  statute  requiring  the  company  to  pay  all  costs 
occasioned  by  an  appeal  taken  by  it  if  it  did  not  reduce  the  amount  of 
the  judgment  twenty  percent. was  void,  on  the  ground  of  invidious 
and  special  legislation,  the  statute  being  applicable  to  no  other  class 
of  cases. 

(2)  Williams  v,  Hannibal,  etc.,  R.  R.  Co.,  80  Mo.  597.  Earlier  statutes 
gave  them  unlimited  jurisdiction.  Hudson  v.  St.  Louis,  etc.,  R.  R.  Co. 
53  Mo.  525;  Parish  v,  Missouri,  etc.,  R.  R.  Co.,  63  Mo.  284. 

(3)  Western,  etc.,  R.  R.  Co.  v.  Brown,  58  Geo.  534,  See  Dillard  t». 
St.  Louis,  etc.,  R.  R.  Co.,  58  Mo.  69,  and  Jones  v,  Americus,  etc.,  R.  R. 
Co.,  80  Geo.  803. 
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tered  was  "securely  fenced  in."  Under  this  statute  it  has 
been  held  sufficient  to  charge  generally  that  at  the  place 
the  injured  animal  entered  upon  the  track  of  the  defendant 
it  -^was  not  securely  fenced,"  or  '*was  not  securely  fenced 
in."(  i)  Where  the  complaint  contained  an  allegation  that 
the  animal  was  killed  at  a  point  where  the  road  was  not 
fenced,  such  point  not  being  at  a  highway,  nor  in  a  citj'^  or 
town,  it  was  held  good  after  verdict.  (2)  The  following 
was  also  held  a  sufficient  allegation,  viz  ;  "That  at  the  place 
and  time  said  animals  were  killed  bv  the  defendant's  loco- 
motive  and  cars,  the  same  was  not  securely  fenced  as  re- 
quired by  law,"  to  show  that  the  road  was  not  fenced  where 
the  animals  went  upon  the  track  and  were  killed.  *'We 
think,"  said  the  Court,  "this  averment  is  sufficient.  We 
cannot  presume  that  the  animals,  after  going  on  the  track, 
had  traveled  along  it  for  any  considerable  distance  before 
they  were  killed,  in  the  absence  of  an  averment  of  that  fact. 
The  reasonable  inference  to  be  drawn  from  the  averment, 
w^e  think,  is,  that  the  road  was  not  securely  fenced  at  the 
place  where  the  animals  went  upon  the  track  and  were 
killed.  If  the  fact  w^as  otherwise,  it  could  be  shown  on  the 
trial,  and  no  prejudice  would  result  to  the  defendant."  (3  » 
So  *'not  sufficiently  fenced"  is  good. (4)  Where  it  was  al- 
leged that  the  cow  strayed  upon  the  defendant's  track  with- 
out the  fault  of  the  plaintiff,  an  allegation  that  the  road  was 
not  '-securely  fenced"  was  construed  to  mean  that  it  w^as 
not  inclosed  with  a  good  and  lawful  fence. (5)  An  averment 
''that  the  railroad  of  the  defendant  was  not  fenced  at  the 


(1)  Detroit  etc.,  R.  R.  Co.  t.  Blodgett,  Gl  Ind.  315;  Louisville  etc. 
R.  R.  Co.  1?.  Spain,  61  Ind.  460;  Toledo  etc.,  R.  R.  Co.  v.  Stevens,  63 
lnd.337. 

(2)  Toledo  etc.,  R.  R.  Co.  Stevens,  63  Ind.  337. 

(3)  Indianapolis  etc.,  R.  R.Co.  r.  Adklns,  23  Ind.  340. 

(4)  Evansville  etc.,  R.  R.  Co.  0.  Tipton,  101  Ind.  197. 

(5)  Missouri  Pacific  R.  R.  Co.  t;  Morrow,  36  Kas.  495. 
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place  where  said  horses  got  on  the  track  and  where  said 
horses  were  killed"  is  sufficient  to  withstand  a  demurrer.(i) 
So  is  "where  said  mare  entered  upon  said  defendant's  rail- 
way and  was  killed,  said  railway  was  not  fenced  at  all. "("2) 
So  "said  animal  entered  at  a  point  where  said  railway  was 
not  securely  fenced.  "(3)  **That  said  railroad  was  not,  at 
the  time  and  place  aforesaid,  fenced  in  by  said  defendant 
in  the  manner  and  form  as  in  the  statute  provided.  "(4) 
'*Not  securely  fenced  in  and  said  fence  maintained  by  said 
company  or  any  other  person  at  its  special  instance  and  re- 
quest" is  good  i  the  phrase  ''or  any  other  person  at  its  spe- 
cial instance  and  request"  not  creating  an  implication  that 
the  road  was  fenced  in  by  some  person  not  at  the  instance 
and  request  of  the  company. (5)  **The  road  was  not  se- 
curely fenced  as  required  by  law"  is  good.(6)  So  is  ''not 
securely  fenced  as  by  law  required,"(7)  It  is  sufficient  to 
allege  that  the  railroad  was  not  fenced  at  the  place  of  the 
injury,  without  adding  that  it  was  not  fenced  at  the  place  of 
entry ;  for  the  presumption  is  that  the  animal  entered  where 
injured  or  killed.(8)  An  allegation  that  there  was  no  fence 
at  the  place  of  the  injury  is  unnecessary  if  there  is  one  that 
there  was  no  fence  at  the  place  of  entry. (9)  But  it  was 
said  that  the  following  allegation  was  not  good  on  demurrer 
although  good  after  verdict,  notwitlistanding  the  decision 
noted  above,  viz;  "And  at  the  point  where  said  sheep  were 

(1)  Louisville,  etc.  R.  R.  Co.  v.  Harrlgan,  94  Ind.  246;  Louisville  R. 
R.  Co.  V.  Sbanklin,  94  Ind.  297. 

(2)  Louisville,  etc.,  R.  W.  Co.  t?.  Detrick,  91  Ind.  519. 

(3)  Louisville,  etc.,  R.  W.  Co.  v.  Overman,  88  Ind.  115. 

(4)  Toledo,  etc.,  R.  R.  Co.  v.  Fowler,  22  Ind.  316. 

(5)  Ft.  Wayne,  etc.,  R.  R.  Co.  v,  Mussetter,  48  Ind.  286. 

(6)  Indianapolis,  etc.,  R.  W.  Co.  v.  Lyon,  48  Ind.  119;  Toledo,  etc., 
R.  R.  Co.  V,  Harris,  49  Ind.  119. 

(7)  Pittsburg,  etc.,  R.  R.  Co.  v.  Brown,  44  Ind.  409. 
<8)  Ohio,  etc.,  R.  R.  Co.  v.  Miller,  46  Ind.  215. 

<9)  Wabash,  etc.,  R.  W.  Co.  v.  Forshee,  77  Ind.  158. 
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SO  injured  and  killed  aforesaid,  said  railroad  was  not  se- 
curely fenced.in,  and  such  fence  properly  maintained  by  the 
defendant  as  required  by  law.(  i)  That  at  a  place,  where 
by  law,  the  defendant  was  compelled  to  fence  its  railroad, 
but  which  was  not  done,  and  a  gate  was  left  open  so  that 
the  colts  could  and  did  enter  upon  the  railroad  without  hin- 
drance, and  the  same  not  being  on  station  grounds  or  at 
any  crossing,"  there  being  a  statement  that  the  defendant's 
cars  killed  the  colts,  was  held  good  after  verdi<Sl.(  2)  Al- 
leging that  the  defendant  carelessly  and  negligently  failed 
to  fence  does  not  make  a  case  of  negligence,  it  remains  a 
statutory  a(3ion.(3)  That  defendant's  road  "was  not  fenced 
as  required  by  law  "  at  the  place  of  entrj'  was  held  bad,  on 
the  ground  that  it  stated  a  '^  legal  conclusion  and  not  a 
fa<ft."{4)  So  is  "not  fenced  according  to  law  ;"(5)  and  "was 
not  fenced  by  said  defendant  in  manner  and  form  as  in  the 
statute  provided.  "(6)  But  "not  securely  fenced  as  required 
by  law"  was  held  good.(7) 

§  225.  Pleading  Before  Justice  of  the  Peace 

in  Indiana* — In  Indiana  when  the  a6lion  is  commenced 
before  a  Justice  of  the  Peace,  it  is  not  necessary  to  aver 
that  the  railroad  was  not  securely  fenced  in  where  the  ani- 
mal entered  on  the  track.  In  the  Circuit  Court  such  an 
allegation,  as  we  have  seen,  is  necessary. (8)    Nor  is  such 

(1)  Loulscllle,  etc.,  R.  W.  Co.  v.  Gk>odbar,  102  Ind.  596. 

(2)  Baltimore,  etc.,  R.  R.  Co.  v.  Krelger,  90  Ind.  380.  See  Indiana- 
polis, etc.,  R.  R.  Co.  V.  Petty,  30  Ind.  261 ;  Baltimore,  etc.,  R.  R.  Co.  v, 
Anderson,  58  Ind.  413. 

(3)  Jeffersonville,  etc.,  R.  R.  Co.  v.  Lyon,  55  Ind.  477. 

(4)  Indianapolis,  etc.,  R.  R.  Co.  v.  Bishop,  29  Ind.  202. 

(5)  Jeffersonville,  etc.,  R.  R.  Co.  v.  Underbill,  40  Ind.  220;  India- 
napolis, etc.,  R.  R.  Co.  V,  Robinson,  35  Ind.  380. 

(6)  Pittsburg,  etc.,  R.  R.  Co.  v.  Keller,  49  Ind.  211. 

(7)  Jeffersonville,  etc.,  R.  R,  Co.  v.  Chenoweth,  30  Ind.  366. 

(8)  Indianapolis,  etc.,  R.  R.  Co.  v,  Sims,  92  Ind.  490;  Ohio,  etc.,  R^ 
R.  Co.  1?.  Miller,  46  Ind.  215. 
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a  complaint  bad,  in  addition  to  the  failure  to  allege  lack  of 
a  fence  at  the  place  of  entry,  because  it  contains  no  diredt 
averment  that  the  plaintiff  was  damaged,  nor  any  that  the 
damages  were  due  and  unpaid,  where  the  value  of  the 
animal  killed  is  alleged. ( i)  The  complaint  is  sufficient  if 
it  will  be  a  bar  to  another  action  for  the  same  demand, 
and  apprise  the  defendant  of  the  nature  of  the  plaintifTs 
claim. (2)  But  a  mere  account  cannot  be  regarded  as  stat- 
ing a  statutory  cause  of  adtion  ;(3)  although  it  is  a  sutFicient 
complaint  U[x>n  which  to  base  a' common  law  liability. (4) 

§  226  Action  upon  the  Iflissouri  Statutes,  Sec- 

tion  809. — In  Missouri  there  are  iwo  statutes  with  refer- 
ence to  the  liability  of  a  railroad  company  for  not  fencing. 
The  first  is  known  as  section  809.(5)  By  its  terms  a  com- 
pany is  required  to  fence  on  the  sides  of  its  "road  where 
the  same  passes  through,  along  or  adjoining  inclosed  or 
cultivated  fields  or  inclosed  lands,  with  openings  and  gates 
therein,  to  be  hung  and  have  latches  or  hooks,  so  that  they 
may  be  easily  opened  or  shut  at  all  necessary  farm  cross- 
ings of  the  road;  *  *  *  and  until  fences,  openings, 
gates  and  farm  crossings  and  cattle-guards  *  *  shall  be 
made  and  maintained,  such  corporations  shall  be  liable  in 
double  the  amount  of  all  damages  which  shall  be  done  by 
its  agents,  engines  or  cars  to  horses,  cattle,  mules  or  other 
animals  on  said  road,  or  by  reason  of  any  horses,  cattle, 
mules  or  other  animals  escaping  from  or  crossing  upon 
said  lands-  fields  or  inclosures,  occasioned  in  either  case 
by  the  failure  to  construct  or  maintain  such  fences  or 
cattle-guards."     With  respect  to  a  complaint  based  upon 

(1)  Louisville,  etc.,  R.  B.  Co.  v.  Argenbright,  9S  Ind.  254. 

(2)  Indiana  Central  R.  R.  Co.  v.  Leamon,  18  Ind.  173. 

(3)  Toledo,  etc.,  R.  W.  Co.  v.  Reed  23  Ind.  101 ;  Toledo,  etc.,  R.  W. 
Co.  V,  Eidson,  61  Ind.,  67. 

(4)  Indianapolis,  etc.,  R.  R.  Co.  v.  Clark,  21  Ind.  150. 

(5)  R.  S.  1879,  p.  135. 
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this  statute  it  was  said  that  it  '*is  penal  in  its  character, 
and  the  companies  are  entitled  to  a  more  definite  state- 
ment under  it  than  is  usual  in  ordinary  cases  before  jus- 
tices."(i)  This  statute,  it  was  held,  only  required  the 
company  to  fence  its  road  where  it  passed  "through,  along 
or  adjoining  inclosed  or  cultivated  fields  or  uninclosed 
lands;"  and  not  where  it  passed  through  an  incorporated 
town.  But  where  itwas  alleged  inthe  complaint  or  petition, 
that  the  place  of  entrance  was  where  the  road  ran  adjoin- 
ing inclosed  fields  and  uninclosed  prairie  lands,  being 
entirely  uninclosed,  it  was  deemed  sufficient.(2)  Nor  is  it 
necessary  to  allege  that  the  place  of  entry  was  not  within  a 
city  or  town,  where  it  is  charged  that  the  railroad  *.*  passes 
through,  along  or  adjoining  inclosed  or  cultivated  fields  or 
uninclosed  lands."(3)  Such  a  clause  negatives  the  claim  that 
the  place  of  entry  was  within  a  city,  town  or  highway. (4) 
The  allegation  that  the  place  of  entry  was  "  one  mile  east- 
wardly  from  Harlem  depot,  where  the  road  passes  through 
and  along  uninclosed  lands,  where  there  are  no  fences  on 
the  side  of  said  railroad,"  reasonably  excludes  the  idea 
that  the  injury  was  infli6led  within  a  city  or  town  or  at  a 
highway  crossing, (5)  If  the  fa6l  that  the  injury  did  not 
occur  within  the  city  is  not  inferentially  averred,  it  must  be 

(1)  Campbell  r.  Missouri  Pacific  R.  W.  Co.,  78  Mo.  639. 

(2)  Elliott  V.  Hannibal,  etc ,  R.  R.  Co.,  C6  Mo.  683:  Edwards  v, 
Hannibal,  etc.,  R.  R  Co.  66  Mo.  567. 

(3)  Brig^s  V,  Missouri  Pacific  R.  W.  Co.,  82  Mo.  37. 

(4)  Meyers  v.  Union  Trust  Co.,  82  Mo.  237;  Ward  r.  St.  Louis,  etc., 
R.  W.  Co.,  91  Mo.  168;  Perriquez  v.  Missouri  Pacific  R.  W.  Co.,  78 
Mo.  91 ;  Wade  v.  Missouri  Pacific  R.  W.  Co.,  78  Mo.  362. 

(5)  Mayfield  v.  St.  Louis,  etc.,  R.  W.  Co.,  91  Mo.  206;  Kinney  r. 
Hannibal,  etc.,  R.  R.  Co.,  27  Mo.  App.  610;  Williams  r.  Hannibal,  etc., 
R.  R.  Co.  80  Mo.  597;  Rozzelle  v.  Hannibal,  etc.,  R.  R.  Co.,  79  Mo.  349; 
Rutledge  v.  Hannibal,  etc.,  R.  R.  Co.  78  Mo.  286;  Henson  v.  St.  Louis, 
etc.,  R.  W.  Co.,  34  Mo.  App.  636. 

(6)  Jantzen  v.  Wabash,  etc.,  R.  W.  Co.,  83  Mo.  171;  Veil  r.  Kfcnsas 
City,  etc.,  R.  W.  Co.  28  Mo,  App.  372. 
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done  so  in  positive  or  affirmative  language. (i)  But  to  say 
that  the  injury  was  not  within  the  corporate  limits  of  a  town 
or  city,  when  it  is  not  alleged  that  it  occurred  "along  or  ad- 
joining inclosed  or  cultivated  fields  or  uninclosed  lands  "  is 
not  sufficient,  for  it  may  have  been  at  a  highway.(2)  Under- 
taking to  enumerate  the  places  where  it  was  not  fenced,  the 
pleader  must  mention  all  of  them  or  the  pleading  will  be 
insufficient. (3)  So  alleging  that  the  place  was  not  inclosed 
with  a  lawful  fence  "  is  bad. (4)  The  allegation  should  be 
that  it  was  not  or  was  insufficiently  fenced  ;(5)  but  the  alle- 
gation not  **a  good  and  lawful  fence'*  was  held  good. (6)  A 
reference  to  the  statute  under  which  the  a6lion  is  brought  is 
unnecessary.(7)  But  referring  to  the  statute  by  direA  terms 
may  aid,  to  show  under  what  statute  the  adtion  is  brought.(8) 
Thus  where  it  was  charged  that  the  place  of  entry  "was  not 
fenced,  and  where  there  was  no  crossing  on  said  railroad,  * 
*  *  *  the  defendant  had  failed  and  neglefled  to  maintain 
good  and  sufficient  fences  on  the  sides  of  its  road  where  the 
said  mare  got  on  the  track  and  was  killed  ;  and  that  by 
reason  of  the  killing  of  said  mare  and  by  virtue  of  the 
Sopth  sedlion  of  the  revised  statutes,"  which  was  followed 
by  a  prayer  for  double  damages,  it  was  held  that  these 


(1)  Holland  v.  West  End,  etc.,  R.  W.  Co.,  16  Mo.  App.  172;  Schalte 
r.  St.  Louis,  etc.,  R.  W.  Co.  76  Mo.  324;  Rowland  v.  St.  Louis,  etc.,  R. 
W.  Co.,  73  Mo.  619;  Clare  v.  Chicago,  etc.,  R.  W.  C.  79  Mo.  39;  Tic- 
kell  V.  St.  Louis,  etc.,  R.  W.  Co.,  90  Mo.  296. 

(2)  Summers  v.  Hannibal,  etc.,  R.  R.  Co.,  29  Mo.  App.  41. 

(3)  Mcintosh  v.  Hannibal,  etc.,  R.  R.  Co.,  26  Mo.  App.  377. 

(4)  Boyle  v.  Missouri  Pacific  R.  W.  Co.,  21  Mo.  App.  416. 

(6)  Manz  v.  St.  Louis,  etc.,  R.  W.  Co.,  87  Mo.  278;  Wilson  v,  Wabash, 
etc.,  R.  W.  Co.  18  Mo.  App.  258. 

(6)  Blakely  v,  Hannibai,  etc.,  R.  R.  Co.,  79  Mo.  388;  Edwards  r. 
Kansas  City,  etc.,  R.  R.  Co.,  74  Mo.  117;  Belcher  v.  Missouri  Pacific 
R.  R.  Co.,  75  Mo.  514;  Asher  v.  St.  Louis,  etc.,  R.  W.  Co.,  79  Mo.  432. 

(7)  Jenkins  r.  Chicago,  etc.,  R.  R.  Co.,  32  Mo.  App.  552. 

(8)  Crutchfield  r.  St.  Louis,  etc.,  R.  W.  Co.  64  Mo.  255. 
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allegations,  and  the  reference  to  the  statute  sufficiently 
implied  that  it  was  the  defendant'sduty  to  eredl  and  main- 
tain fences  at  the  place,  and  that  the  mare  got  on  the  track 
in  consequence  of  the  defendant's  failure  to  do  this,  and 
that  the  complaint  was  sufficient  after  verdi6l.(i)  The 
Court  said :  "  An  issue  raised  on  the  statement  of  a  legal 
conclusion  which  presents  the  real  point  in  controversy 
will  be  regarded  as  sufficient  after  verdi<ft."(2)  So  an 
allegation  that  the  place  of  entry  was  "  where  the  defen- 
dant was  required  by  law  to  eredl  and  maintain  lawful 
fences  on  both  sides  of  its  road."  was  held  good  after  ver- 
divft,  though  nothing  was  said  concerning  public  crossings 
or  the  track  not  being  in  a  city  or  town. (3)  A  judgment 
will  be  permitted  to  stand  if  the  pleading  contains  enough 
from  which  it  may  be  reasonably  inferred  that  the  animal 
escaped  upon  the  right  of  way  where  the  company  had 
negle6led  to  lence.(4)  But  simply  saying  that  the  slock 
got  on  the  track  where  it  was  not  fenc  ed  with  good  and 
sufficient  fences,  not  at  any  public  or  private  crossings,  is 
not  enough. (5)  An  instruction  which  contains  a  hypo- 
thetical statement,  touching  the  defendant's  liability,  that 
the  animal  was  killed  at  a  point  where  it  was  the  defen- 
dant's dutv  to  maintain  a  lawful  fence  on  the  sides  of  its 
road,  but  omits  the  necessary  condition  that  the  animal 
strayed  upon  the  track  at  such  a  point,  not  fenced,  is  er- 
roneous ;  and  an  instruction  to  the  efFe<ftthat  if  there  was  a 
lawful  fence  and  the  animal  got  upon  the  track  by  jumping 
ever  it,  the  verdi<ft  should  be  for  the  defendant,  does  not 


(1)  Jackson  v.  St.  Louis,  etc.,  R.  W.  Co.,  80  Mo.  147. 

(2)  See  Mumpower  r.  Hannibal  etc.,  R.  R.  Co.  59  Mo.  245. 

(3)  Stanley  v.  Missouri  Pacific  R.  W.  Co.  84  Mo.  625. 

(4)  Busby  V,  St.  Louis  etc.,  R.  W.  Co.  81  Mo.  43. 

(6)  Morrow  v,  Missouri  Pacific  R .  W.  Co.  82  Mo.  169.   Nance  v,  St. 
Louis  etc.,  R.  W.  Co.  79  Mo.  106. 


§    226  PLEADING  AND   PRACTICE.  365 

cure  the  error.(i)  The  duty  to  fence  may  be  inferentially 
averred.(2)  The  complaint  need  *'not  negative  the  fa^t 
that  the  killing  occurred  at  a  point  where  the  company 
was  not  required  to  fence.  "(3)  It  must  be  alleged  that  the 
place  where  the  injured  animal  entered  upt»n  the  track  of 
the  railroad  the  company  was  bound  to  fence.  **  It  is  the 
place  where  the  animal  got  on  the  track  and  not  where  it 
was  killed,  that  fixes  the  liability  of  the  road. "(4)  And 
this  fadt  must  appear  by  direA  averment  or  necessary 
implication, — "  that  the  animal  got  upon  the  defendant's 
railroad  track  at  a  point  where,  by  the  law,  the  defendant 
was  required  to  ereft  and  maintain  fences."  In  examin- 
ing the  complaint,  after  laying  down  the  rule  just  stated, 
the  Missouri  Court  of  Appeals  saj'':  "Tested  by  the  rule 
prescribed  in  these  cases,  does  the  statement  contain  the 
necessary  averment?  In  one  place  it  slates  ^  that  said  colt 
came  upon  the  track  of  said  railroad,  in  said  township, 
where  it  passes  through  and  along,  and  adjoining  inclosed 
and  cultivated  fields.'  This,  neither  directly  nor  by  nec- 
essary implication,  avers  that  the  animal   came  upon  the 

(1)  Henson  r.  St.  Louis  etc.,  R.  W.  Co.  34  Ma  App.  636.  Sec 
Mumpower  r.  Hannibal  etc.,  R.  R.  Co.  59  Mo.  245.  See  for  other 
cases  Toung  r.  Kansas  City  R.  R.  Co.  39  Mo.  App.  52  (an  example  of 
a  sufficient  coniplaint).  Lainiger  r.  Kansas  City  etc.,  R.  R.  Co.,  41 
Mo.  App.  165. 

(2)  Briscoe  v,  Missouri  Paoifle  R.  W.  Co.  25  Mo.  App.  468.  Morris 
V.  Hannibal  etc.,  R.  R.  Co.  79  Mo.  307. 

(3)  Snider  v.  St.  Louis  etc.,  R.  W.  Co.  73  Mo.  465.  If  the  petition 
does  not  specially  allege  the  damage  done  to  each  head  of  stock,  and 
show  that  they  were  damaged  at  different  times,  the  error,  if  such, 
cannot  be  reached  by  a  motion  to  make  it  more  specific.  The  proper 
practice  is  to  require  the  plaintiff  to  elect  which  cause  of  action  he 
will  pursue.  Dooley  v.  Missouri  Pacific  R.  W.  Co.  36  Mo.  App.  381. 
If  killed  on. a  crossing,  there  can  be  no  recovery,  unless  the  animal 
came  upon  it  from  a  place  where  the  defendant  was  bound  to  fence. 
Henderson  v.  St.  Louis  etc.,  R.  W.  Co.  36  Mo.  App.  109.  See  Wood  r. 
Kansas  City,  etc.,  R.  R.  Co.,  39  Mo.  App.  63. 

(4)  Ebret  v.  Railroad,  20  Mo.  App.  251. 
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defendants'  railroad  track  at  a  point,  where  by  law  the 
defendants  were  required  to  fence.  The  statement  no- 
where contains  the  dire<5t  averment  of  such  fa6t,  nor  does 
it  state  facSls  from  which  it  should  be  necessarily  implied. 
To  raise  such  an  implication  the  statement  should  show 
that  the  point  where  the  animal  got  upon  the  railroad 
ground  was  at  a  place  other  than  those  places  where  the 
defendants  were  not  required  by. law  to  fence.  Sufficient 
negative  averments  should  appear  to  show  that  the  animal 
did  not  enter  upon  the  defendant's  road  inside  of  a  city  or 
town  or  at  depot  grounds  or  at  a  public  crossing.  In  plead- 
ing under  such  a  statute  as  this,  it  is  always  better  to  make 
these  necessary  allegations  by  dire<ft  averment.  It  should 
be  remembered  that  it  is  the  statute  which,  in  such  cases, 
gives  the  remedy  here  sought.  The  statute  is  penal,  and 
no  cause  of  adlion  should  be  maintained  under  it  that  does 
not  clearly  and  plainly  fall  within  its  provisions.  The 
statement  in  this  case  *  admits  that  there  was  a  public  road 
crossing  near  by  where  such  a  colt  was  killed,'  and  further 
alleges  that  the  defendant's  railroad  runs  so  close  to  a  pri- 
vate fence  on  the  right  of  way,  that  it  was  impossible  for  the 
colt  to  turn  around  without  being  struck  by  the  locomotive 
and  cars.  From  these  allegations  the  implication  might 
more  readily  arise  that  the  colt  entered  upon-  the  railroad 
at  this  public  crossing  (where  the  defendants  were  not 
required  to  fence)  and  owing  to  the  proximity  of  Bailey's 
private  fence,  the  colt,  through  fright,  was  unable  to  make 
its  escape  from  the  crossing  in  time  to  avoid  collision,  than 
that  the  colt  entered  upon  the  track  at  a  point  where  defen- 
dants should  have  fenced  their  road.  If  the  colt  entered 
upon  the  defendants'  road  at  a  public  crossing,  viz.,  at 
anjt  point  included  within  the  limits  of  the  public  road 
where  said  road  crossed  the  railroad  track,  the  plaintiff 
was  not  entitled  to  recover  under  the  statement  in  this 
case.  It  will  be  noted  that  the  failure  on  the  part  of  the 
defendants  to  comply   with   sedliou   809  charged  in   the 
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petition,  is  that  defendants  have  failed  and  negledled  to 
ereA  and  maintain  a  lawful  fence  on  the  sides  and  along 
the  right  of  way  so  as  to  furnish  a  proper  pass-way  for 
animals,  etc.  Such  a  statement  has  been  dire6tly  passed 
upon  by  this  Court.(i)  It  was  unquestionably  the  duty  of 
the  defendants  to  construct  a  cross- fence  or  other  proper 
barrier,  extending  from  the  track  on  each  side  out  so  as  to 
connedt  with  fences  on  the  sides  of  its  road,  where  the 
sides  of  its  road  are  fenced,  and  to  ere(!*t  and  maintain 
under  such  circumstances  proper  cattle  guards. (2)  But 
no  violation  of  the  duty  is  alleged  in  the  statement.  The 
complaint  seems  to  be  that  animal  could  not  pass  along  the 
sides  of  said  railroad  track  to  the  crossings  not  that  owing 
to  a  defedlive  cross-fence,  or  an  absence  of  such  fence, 
stock  were  permitted  to  pass  from  the  crossing  up  or  down 
the  railroad  track  at  points  where  there  was  no  crossing. 
The  statement,  in  our  opinion,  under  a  long  line  of  decis- 
ions in  this  slate,  is  fatally  defe6tive."(3) 

§  227  ]fli880uri    Statute    Continued,    Section 

3134. — Another  section  of  the  Missouri  statutes(4)  P^^" 
vides  that  the  owner  of  stock  killed  by  a  railroad  company 
may  recover  its  value  from  the  company  without  any  proof 
oi  negligence,  unskillfulness  or  misconduct  on  the  part  of 
the  officers,  servants  or  agents  of  such  company,"  but  also 
provides  that  ''the  section  shall  not  apply  to  anv  accident 
occurring  on  any  portion  of  such  road  that  maybe  inclosed 
by  a  lawful  fence,  or  on  the  crossing  of  any  public  high- 
way." In  distinguishing  between  this  section  and  section 
809,  the  Supreme  Court  of  that  State  said ;  "At  places 
where  the  law  requires  the  roads  to  maintain  fences,  they 

(1)  Ehret  0.  Railroad,  20  Mo.  App.  251.  258. 

(2)  Edwards  r.  Kansas  City  R.  R.  Co.  74  Mo.  117. 

(3)  Brassfield  r.  Patton,  32  Mo.  App.  672.    See  Vail  v.  Kansas  City, 
etc.,  R.  W.  Co.,  28  Mo.  App.  372. 

(4)  1  R.  S.  1879.    See  2124. 
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are  liable  for  injurv  to  stock  because  of  the  failure  to  fence, 
under  se6lion  809.  At  places  where  they  are  not  required 
to,  but  where  they  may  fence  and  do  not,  they  are  liable 
under  seAion  2124. "(i)  This  se6lion  2124  allows  for  a 
recovery  within  a  town  or  city,  if  the  place  was  a  suitable 
one  to  be  fenced.(2)  If  the  action  was  based  on  sediion 
809  on  failure  of  proof  thereunder,  no  recovery  can  be 
had  under  seflion  2124.(3)  Of  section  2124  it  was  said  ; 
*' A  statement  under  this  section  must  contain,  first,  the  af- 
firmative necessary  allegations,  and  must  negative  the  ex- 
ceptions in  the  statute,  allege  that  the  injury  occurred  at  a 
place  where  there  was  no  lawful  fence ;  second,  at  a  place 
where  such  fence  could  be  made  by  the  company  if  it 
chose  to  do  so  ;  and,  third,  at  a  place  other  than  the  cross- 
ing of  a  public  highway."  Consequently  the  allegation, 
**  where  the  same  was  not  inclosed  by  a  lawful  fence,  and 
where  the  same  is  not  crossed  by  any  public  highway," 
was  held  bad ;  because  it  did  not  contain  the  statement 
that  the  place  *'may  be  inclosed  by  a  lawful  fence. "(4 » 
The  complaint  must  show  that  the  place  was  one  which 
might  be  inclosed  by  a  lawful  fence.(5)  Such  an  allegation, 
however,  is  not  essential  if  the  complaint  contains  a  state- 
ment of  fads  which  shows  that  the  company  might  have 
fenced  its  road  at  the  place  of  entrance. (6) 

§  228  Action  before  lUissoiiri  Justice  of  the 

Peace. — More  leniencv  is  allowed  in  Missouri  before  a 

(1)  Rhea  v.  St.  Louis,  etc.,  R.  W.  Co.  84  Mo.  346;  Clarkson  v,  Wa- 
bash, etc.,  R.  W.  Co.,  84  Mo.  583. 

(2)  Elliott  V.  Hannibal,  etc.,  R.  R.  Co.,  66  Mo.  683. 

(3)  Rhea  t?.  St.  Louis,  etc.,  R.  W.  Co.,  84  Mo.  345. 

(4)  Clarkson  t-.  Wabash,  etc.,  R.  W.  Co.,  84  Mo.  583. 

(5)  Russell  V.  Hannibal,  etc.,R.  W.Co.,  83  Mo.  607;  Vail  v,  Kansas 
City,  etc.,  R.  W.  Co.,  28  Mo.  App.  372;  see  Henson  v.  St.  Louis,  etc.,  R. 
W.  Co.,  34  Mo.  App.  636. 

(6)  Radcliffe  r.  St.  Louis,  etc.,  R.  W.  Co.  90  Mo.  127. 
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Justice  of  the  Peace  than  before  the  Circuit  Court.  Thus 
where  the  a6tion  was  under  an  old  form  of  section  2124  it 
was  held  that  an  action  in  the  form  of  an  account,  stating 
that  it  was  "  for  damages  amounting  to  sixty-five  dollars 
for  a  cow  killed  on  railroad"  was  sufficient,(i)  So 
where  the  charge  was  that  the  defendant  by  its  agents 
and  cars,  on  a  certain  day,  within  the  township,"  on  its 
road  one  mile  east  '*  of  a  certain  town  "  at  a  point  where 
the  same  was  not  fenced  by  defendant,  did  strike,  bruise, 
wound  and  kill  a  white  cow,"  the  property  of  the  plaintiff, 
and  of  a  certain  value,  and  it  was  also  alleged  that  under 
the  statute,  naming  it,  the  plaintiff  was  entitled  to  recover 
single  damages,  the  complaint  was  held  sufficient,  the 
Court  adding :  "All  the  averments  of  an  original  petition 
are  not  required,  but  the  statement  will  be  sufficient  if  it 
advise  the  opposite  party  of  the  nature  of  the  claim,  and 
be  sufficiently  specific  to  make  the  judgment  a  bar  to 
another  a^iiion."  "Tested  by  these  principles,  the  statement 
above  must  be  held  sufficient.  It  is  not  possible  to  mistake 
the  nature  of  the  claim,  or,  if  adjudicated,  again  to  bring 
suit  upon  it ;  and  to  hold  it  sufficient  would  be  to  require 
that  a  statement  before  a  Justice  of  the  Peace  should  con- 
tain all  the  material  averments  necessary  in  a  petition. "(2) 
So  where  the  complaint  contained  no  direft  allegation  that 
the  stock  came  on  the  track  where  it  was  fenced,  but  did 
contain  a  clause  charging  that  the  injury  was  occasioned 
"  solely  on  account  of  the  defendant's  failure  to  fence  ;" 
this  was  held  to  exclude  every  other  implication  than  the 
one  that  the  stock  came  on  the  track  where  it  was  not 
fenced.(3)  So  an  averment  that  the  road  "  was  not  inclosed 


(1)  Iba  V.  Hannibal,  etc.,  R.  R.  Co.,  45  Mo.  469. 

(2)  Norton  v.  Hannibal,  etc.,  R.  R.  Co.,  4S  Mo.  387;  Minter  v,  Han- 
nibal, etc.,  R.  R.  Co.,  82  Mo.  128;  Razor  0.  St.  Louis,  etc.,  R.  W.  Co., 
73  Mo.  471. 

(3)  Fields  v.  Wabash,  etc.,  R.  W.  Co.,  80  Mo.  203. 
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by  a  good  and  sufficient  fence  as  the  law  direfts"' was  held 
sufficient  after  verdi<St.  "  The  averment  that  the  land  was 
not  there  fenced  *as  the  law  directs',  is,  after  verdift,  to  be 
regarded  as  equivalent  to  the  averment  that  the  road  at 
the  given  point  ran  through  the  character  of  land  which 
the  statutes  required  to  be  fenced,  "(i)  That  the  animals 
"strayed  upon  the  track  of  said  railroad  on  or  near  a  farm- 
crossing,  at  a  point  in  the  track  of  said  railroad  where  said 
railroad  was  not  fenced,  and  where  the  cattle-guards  were 
not  made  as  the  law  requires ;  and  that  the  defendant  so 
carelessly  and  negligently  ran  and  managed  its  cars  and 
locomotive  that  they  ran  against  and  over  "  the  animal,  is 
sufficient.  (2) 

§  229  Amendment  on  Appeal  ft*om  a  Justice 

of  Peace. — The  complaint  filed  before  a  Justice  of  the 
Peace  may  be  amended  on  appeal  to  the  Circuit  Court,  if 
the  amendnent  does  not  change  the  cause  of  a6tion.(3)  If 
it  charge  the  killing  of  a  "horse"  it  may  be  changed  to 
the  killing  of  a  "mare. "(4)  But  the  name  of  another 
company  which  owns  the  road,  where  the  lessee  is  sued, 
cannot  be  inserted,  even  though  the  a<Slion  originated  in 
the  Circuit  Court. (5)  The  defendant  is  not  entitled  to  a 
continuance  by  reason  of  the  amendment,  unless  it,  by  a 
statutory  affidavit,  shows  surprise  and  that  it  was  not,  by 
reason  of  the  amendment,  ready  for  trial. (6) 

(1)  Nicholson  v.  Hannibal,  etc.,  R.  R.  Co.,  82  Mo.  78;  Brown  v. 
Missouri  Pacific  R.  W.  Co.,  14  Mo.  App.  580. 

(2)  Belcher  r.  Missouri  Pacific  R.  W.  Co.,  75  Mo.  514.  In  Kansas 
it  must  be  alleged  that  there  was  no  fence  at  the  place  of  entry.  Kan- 
sas Pacific  R.  W.  Co.  t\  Taylor,  17  Kas.  566. 

(3)  Rowland  v.  St.  Louis,  etc.,  R.  W.  Co.,  73  Mo.  619;  King  v.  Chi- 
cago, etc  ,  R.  W.  Co.,  79  Mo.  328.  Nor  may  he  add  a  count  for  loss  by 
fire.    Union  Pacific  v.  Sternberg,  13  Colo.141. 

(4)  South,  etc.,  R.  R.  Co.  v,  Bses,  82  Ala.  340. 

(5)  Cincinnati,  etc.,  R.  R.  Co.  v.  Bunnell,  61  Tnd.  183. 

(6)  Keltenbaugh  v.  St.  Louis,  etc.,  R.  W.  Co.,  34  Mo.  App.  157. 
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§  230  Absence  of  Fence  Must  be  the  Cause  of 

the  Injury. — Since  the  fence  is  to  prote<!:t  the  animal 
injured,  the  lack  of  it  must  be  the  occasion  of  the  injury 
to  the  animal ;  and  if  the  complaint  does  not  show  that  to 
be  the  case  it  is  subject  to  a  demurrer. (i)  But  if  the  com- 
plaint state  fadts  from  which  it  can  be  reasonably  inferred 
that  such  was  the  case,  it  will  be  sufficient. (2)  But  this 
does  not  apply  to  section  2124  of  the  Revised  Statutes  of 
Missouri,  although  it  does  to  section  809.  (3)  Usually  it  is 
sufficient  to  aver,  at  least  in  Indiana,  that  the  railroad  was 
not  securely  fenced  in  at  the  place  of  entry  without  connect- 
ing the  absence  of  a  fence  with  the  injury. (4)  In  Mis- 
souri, *'by  reason  of  the  failure  of  defendant  to  so  con- 
stru6t  and  maintain  said  fences  *  *  his  cow  strayed 
upon  its  road  and  was  killed,"  was  held  a  sufficient  state- 
ment that  the  lack  of  a  fence  occasioned  *the  injury. (5) 
In  Illinois,  a  failure  to  aver  that  a  fence  was  necessary  is 
cured  by  the  verdift ;  the  omission  must  be  raised  by  a  de- 

(1)  Campbell  v.  Missouri  Pacific  R.  W.  Co.  78  Mo.  639;  Terry  r. 
Missouri  Pacific  R.  W.  Co.,  77  Mo.  254;  Oregon  R.  W.  Co.  t'.  Dacres, 
23  Pac.  Rep.  416;  Hudgens  r.  Hannibal,  etc.,  R,  R.  Co.,  79  Mo.  418; 
Dryden  v.  Smith,  79  Mo.  529;  Montgomery  v.  Wabash,  etc.,  R.  W.  Co., 
90  Mo.  446. 

(2)  Thomas  v.  Hannibal,  etc.,  R.  R.  Co.,  82  Mo.  538;  Kronski  t\ 
Missouri  Pacific  R.  W.  Co.,  77  Mo  362;  Farrell  v.  Union  Trust  C(».,  77 
Mo.  475;  Chubbucic  r.  Hannibal»  etC/,R.  R.  Co.,  77  Mo.  591;  Johnson  v^ 
St.  Louis,  etc.,  R.  R.  Co.,  76  Mo.  563;  Clardy  v,  St.  Louis,  etc.,  R.  W. 
Co.,  73  Mo.  576;  Rowland  v.  St.  Louis,  etc.,  R.  W.  Co.,  73  Mo.  619; 
Cunningham  r.  Hannibal,  etc.,  R.  R.  Co.,  70  Mo.  202;  Luckie  v.  Chi- 
cago, etc.,  R.  R.  Co.,  67  Mo.  245;  Bowen  v,  Hannibal,  etc.,  R.  R.  Co, 
76  Mo.  426 ;  Belcher  v.  Missouri  Pacific  R.  W.  Co.,  75  Mo.  514 ;  Morrow 
V.  Kansas  City,  etc.,  R.  R.  Co.,  74  Mo.  82;  Bates  v.  St.  Louis,  etc.,  R. 
W.  Co.,  74  Mo.  60;  Edwards  v.  Kansas  City,  etc.,  R.  R.  Co.,  74  Mo.  117; 
Williams  v,  Missouri  Pacific  R.  W.  Co.,  74  Mo.  453 

(3)  Radcllflfe  v.  St.  Louis,  etc.,  R.  W.  Co.,  90  Mo.  127. 

(4)  Bellefontaine  R.  W.  Co.  v.  Suman,  29  Ind.  40;  Missouri  Paciflo 
R.  R.  Co.  V.  Baxter,  26  Pac.  Rep.  49. 

(5)  Moore  v.  Wabash,  etc.,  R.  W.  Co.,  81  Mo.  499. 
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murrer.{i)  Speaking  upon  this  subje<5i  generally,  the  Su- 
preme Court  of  Wisconsin  said :  "The  injury  complained  of 
must  be  shown  to  be  occasioned,  that  is,  caused  by  the  want 
of  a  proper  railroad  fence.  The  injury  must  be  affirmatively 
shown  to  be  a  consequence  of  the  absence  of  a  fence.  It 
is  true,  that  the  injury  may  be  caused  by  the  absence  of  a 
proper  fence  at  any  place,  whether  adjoining  or  near  or 
distant.  But  the  evidence  must  conne6l  the  injury  with 
the  want  of  fence,  and  show  that  the  one  was  a  conse- 
quence of  the  other.  Otherwise  railroad  companies  would 
be  liable  for  injuries  occurring  where  the  roads  are  legally 
fenced,  if  they  should  be  left  unfenced  at  any  point  how- 
ever distant,  or  unconnected  with  such  injuries.  This  is 
not  the  statute,  and  ought  not  to  be."(2)  But  if  the  com- 
plaint and  fa<Sts  shown  by  the  evidence  are  sufficient,  the 
case  will  not  be  reversed  because  an  instru<5lion  did  not 
require  the  jury  to  find  that  the  injury  was  occasioned  by 
the  company's  failure  to  fence. (3) 

§  231  Kind  of  Action. — In  Wisconsin  the  action  is 
one  of  negligence,  the  Court  saying  there  is  a  manifest 
difference  in  a  statute  providing  that  until  a  company  shall 
have  fenced  its  track  it  shall  be  liable  for  all  damages  to 
animals  on  its  track,  and  one  imposing  damages  occasioned 
by  a  failure  to  fence  ;  in  the  latter  contributory  negligence 
(which  was  the  Wisconsin  statute)  is  a  defense ;  in  the 
former  it  is  not. (4)  In  Maine,  at  an  early  day,  case  was 
proper,  for  a  failure  to  fence  whereby  the  injury  was 
caused  -,(5)  so  in  England,  and  not  trespass  ;(6)  and  so  in 

(1)  Toledo,  etc.,  R.  R.  Co.  v.  McClannon,  41  in.  238. 

(2)  Lawrence  v,  Milwaukee,  etc.,  R.  R.  Co.,  42  Wis.  322. 

(3)  Terry  v,  Missouri  Pacific  R.  W.  Co.,  77  Mo.  264. 

(4)  Curry  v.  Chicago,  etc.,  R.  R.  Co.,  43  Wis.  665.  See  Blomberg  v. 
Stewart,  67  Wis.  455;  S.  C.  30  N.  W.  Rep.  617,  for  a  complaint. 

(5)  Norris  v.  Androscoggin  R.  R.  Co.,  39  Me.  273. 

(6)  Sharrod  v.  London,  etc.,  R.  W.  Co.,4  Exch.  580;  S.  C.  14  Jur.  23. 


§    233  PLEADING   AND    PRACTICE.  373 

Michigan.(i)  In  Indiana  no  particular  form  is  required 
under  the  code,  except  the  pleading  must  be  certain  to  a 
common  intent. (2) 

§  232.  Time  and  Place  of  Injury. — A  motion  to 
make  the  complaint  more  specific  or  certain  as  to  the  time 
of  the  injury  cannot  be  made. (3)  If  a  date  is  alleged,  the 
plaintiff  is  not  confined  to  it  expressly,  nor  to  the  exafk 
place  named. (4)  If  it  is  an  adtion  on  the  case,  the 
plaintiff  may,  in  Illinois,  prove  any  time  within  the  statute 
of  limitations.  (5) 

§  233.  Joinder  of  Actions.— All  animals  killed  at 
one  time  must  be  recovered  for  in  one  a6tion  ;  the  plaint- 
iff cannot  split  up  his  cause  of  a(5lion.(6)  In  such  an  in- 
stance, one  count  is  sufficient.(7)  If  the  animals  were 
killed  at  different  times,  there  are  two  causes  of  action,  as 
we  have  seen, (8)  and  if  one  of  them  is  below  the  jurisdiAion 
of  the  Court,  the  adtion  can  be  maintained  only  upon  one 
of  them ;  they  cannot  be  joined  so  as  to  give  jurisdi6tion  to 
the  one  of  which  the  Court  has  no  jurisdi6tion.(9)  It  is  not 
error  to  join  two  causes  of  aftion  in  the  same  complaint, 
in  separate  paragraphs. (10)     If  there  is  a  charge  in  one 

(1)  Lemon  v,  Chicago,  etc,  R.  W.  Co.,  69  Mich.  618;  S.  C.  26  N.  W. 
Rep.  791.  In  New  Jersey  case,  Green  v.  Morris,  etc.,  R.  R.  Co.,  24 
N.  J.  L.  4S6. 

(2)  Indianapolis,  etc.,  R.  R.  Co.  v.  Bishop,  29  Ind.  202. 

(3)  LouieviHe,  etc.,  R.  W.  Co,  v.  Shanklin,  94  Ind.  297. 

(4)  Western  R.  W.  Co.  v,  Sistrunk,  85  Ala.  352. 

(5)  Toledo,  etc.,  R.  R.  Co.  v,  McClannon,  41  111.  238. 

(6)  Lonisville,  eto.,  R.  W.  Co.  r.  Quade,101  Ind.  364. 

(7)  Binicker  v.  Hannibal,  etc,,  R.  R.  Co.,  83  Mo.  660;  Lafayette, 
etc.,  R.  R.  Co.  V.  Ehman.  30  Ind.  83. 

(8)  Dooley  v.  Missouri  Pacific  R.  W.  Co.,  36  Mo.  App.  381. 

(9)  Indianapolis ,  etc  ,  R.  R.  Co.  v.  Kercheval,  24  Ind.  139. 

(10)  Toledo,  etc.,  R.  W.  Co.  r.  Daniels,  21  Ind.  256. 
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paragraph  of  several  animals  killed  at  one  time,  it  is  error 
to  admit  evidence  of  animals  killed  at  two  or  more  differ- 
ent times.(i)  In  Missouri  an  action  under  sedlion  809  of 
the  Revised  Statutes(2)  may  be  joined  with  another  under 
se<ftion  2124.(3)  So,  generally,  an  a<5tion  for  a  negligent 
killing  or  injury  may  be  joined,  in  different  paragraphs, 
with  an  aftion  under  the  statute.  (4)  But  an  a6tion  for  the 
harness  broken  on  the  injured  horse  and  for  the  horse, 
cannot  be  joined  in  an  a(ftion  on  the  statute,  in  one  para- 
graph ;  and  if  so  it  will  be  considered,  before  a  Justice  of 
the  Peace,  a  common  law  a6lion.(5)  Where  two  animals 
entered  at  the  same  time  and  place,  and  both  ran  before 
the  train,  one  was  struck  and  killed,  and  the  other  was  not 
struck  until  a  point  was  reached  thirty  rods  further  along, 
and  then  only  injured  and  died  several  weeks  afterward  ;  a 
recovery  for  the  one  first  killed,  before  the  other  one  died, 
was  held  not  a  bar  to  a  recovery  for  the  value  of  the  one 
last  struck. (6) 

§  234.  Cumulative  Action.— The  fa£l  that  the 
plaintiff  has  a  right  of  aftion  by  reason  of  the  statute  does 
not  deprive  him  of  his  common  law  right  of  aftion.(7)   A 

(1)  Indianapolis,  etc.,  R.  R.  Co.  v,  Sims,  92  Ind.  496. 

(2)  See  §  230. 

(3)  See  §  231 ;  Wood  v.  St.  Louis,  etc.,  R.  W.  Co ,  58  Mo.  69. 

(4)  Stewart  v,  Manhattan,  etc.,  R.  R.  Co.,  27  Eas.  631;  Lynn  v. 
Chicago,  etc.,  R.  R.  Co.,  75  Mo.  167. 

(5)  Dillard  v,  St.  Louis,  etc.,  R.  R.  Co.,  59  Mo.  69;  Kendrick  i'.  Chi- 
<;ago,  etc.,  R.  R.  Co.  81  Mo.  521.  To  charge  a  statutory  and  common 
law  liability  in  the  same  paragraph  is  duplicity.  Chicago,  etc,  R.  R. 
Co.  V.  Magee,  60  III.  529 ;  Jones  v,  Americus,  etc.,  R.  R.  Co.,  80  Geo.  S03 ; 

^  Green  v.  Morris,  etc.,  R.  R.  Co.,  24  N.  J.  L.  486. 

(6)  Missouri  Pacific  R.  W.  Co.  v.  Scammon,  41  Kas.  621. 

(7)  Toledo,  etc.,  R.  R.  Co.  v.  Fowler,  22  Ind.  316;  Iba  t\  Hannibal, 
etc.,  R.  R.  Co.,  45  Mo.  469;  Mortimer  v.  Louisville,  etc.  R.  R.  Co.,  10 
Bush  485;  Denver,  etc.,  R.  W.  Co.  v.  Henderson,  10  Colo.  1;  explain- 
ing Atchison,  etc.  R.  R.  Co.  v.  Lujan,  6  Colo.  338. 
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right  in  the  land-owner  to  build  or  repair  the  fence  and  re- 
cover of  the  company  the  cost,  does  not  prevent  a  recovery 
for  the  animal  killed,  nor  for  double  damages. (i) 

§  235.  Burden  of  Excuse  in  IVIissouri. — From  a 
review  of  the  Missouri  cases,  elsewhere  made, (2)  it  is  quite 
evident  that  the  plaintiff  has  the  burden,  under  section  809, 
of  showing  that  the  place  of  entry  was  where  the  company 
was  required  to  build  and  maintain  a  proper  fence.  **  The 
burden  is  upon  the  plaintiff  to  bring  himself  within  the 
terms  and  meaning  of  the  statute  creating  the  penalty;" 
*'  he  must  show  the  necessary  fadts,  and  is  not  helped  out 
by  the  mere  presumption  of  right  a6ting."(3)  But  in  an 
adlion  under  setStion  2124,  where  the  company  is  held  lia- 
ble without  proof  of  negligence,  yet,  in  a  proviso,  it  is 
provided  that  the  "  seAion  shall  not  apply  to  any  accident 
occurring  on  any  portion  of  such  road  that  may  be  en- 
closed by  a  lawful  fence,  or  in  the  crossing  of  any  public 
highway,"  the  burden  is  upon  the  railroad,  or  defendant, 
to  show  an  excuse  for  not  fencing, — to  show  that  the  place 
of  entry  was  not  a  proper  place  to  fence. (4) 

§  236.  Burden  of  Excuse  in  Indiana. — In  Indi- 
ana, a  railway  company  injuring  stock  is  liable,  without  re- 
gard to  negligence  ;  and  nothing  in  the  section  so  rendering 
them  liable  is  said  about  fences.  But  a  subsequent  sedlion 
of  the  same  statute  declares  that  *'This  a6t  shall  not  apply 
to  any  railroad  securely  fenced  in,  and  if  such  fences  be 
properly  maintained  by  such  company,  lessee,  assignee, 

• 

(1)  Carpenter  v.  St.  Louis,  etc.,  R.  W.  Co.,  20  Mo.  App.  644. 

(2)  See  4  231. 

(3)  Sumners  0.  Hannibal,  etc.,  R.  R.  Co.,  29  Mo.  App.  41 ;  Bates  v. 
St.  Louis,  etc.,  R.  W.  Co.,  74  Mo.  60;  Williams  t?.  Missouri  Pacific  R. 
W.  Co.,  74  Mo.  463. 

(4)  Russell  V,  Hannibal,  etc.,  R.  W.  Co.  83  Mo.  607;  Hamilton  0. 
Missouri  Pacific  R.  W.  Co.,  87  Mo.  85. 
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receiver  or  any  person  running  the  same."(i)  It  will  be 
observed  that  this  se6lion  makes  no  reference  to  public 
highways,  or  public  places  within  a  city  or  town,  or  depot 
or  switching  grounds.  Exceptions  as  to  these  have  been 
created  by  the  Courts  of  that  State,  as  we  have  seen.  The 
Courts,  in  construAing  the  various  seftions  of  that  statute, 
substantially  as  we  have  set  them  out  in  this  sedtion,  have 
held  that  the  complaint  need  not  contain  an  allegation  that 
the  railroad  could  have  been  fenced  at  the  place  of  entry  .(2) 
If  the  place  is  one  that  is  not  suitable  for  a  fence,  or  one 
where  the  defendant  is  excused  from  fencing,  the  burden 
is  upon  the  defendant  to  prove  that  fad  which  it  must  dis- 
tin6lly  show.(3)  It  is  not  necessary  for  the  defendant  to 
specially  plead  an  excuse ;  he  may  show  it  under  the  gen- 
eral denial. (4) 


(1)  R.  S.  1881  «  4031. 

(2)  Louisville,  etc.,  R.  W.  Co.  v.  Hall,  93  Ind.  245;  Louisville,  etc., 
R.  W.  Co.  V,  Kious,  82  Ind.  357;  Terre  Haute,  etc.,  R.  R.  Co.  v.  Penn, 
90  Ind.  284;  Jefferson ville,  etc.,R.  R.  Co.  t'.  yaneant,40Ind.233;  Jef- 
ferson ville,  etc.,  R.  R.  Co.  V.  Lyon,  55  Ind.  477;  Ft.  Wayne,  etc.,  R.  R. 
Co.  V.  Mussetter,48  Ind.  286;  Jefferson ville,  etc.,  R.  R.  Co.  v.  Brevoort,. 
30  Ind.  324. 

(3)  Indianapolis,  etc.,  R.  R.  Co.  v.  Snellinf:,  16  Ind.  435;  Jefferson- 
ville,  etc.,  R.  R.  Co.  v,  O'Connor,  37  Ind.  95;  Cincinnati,  etc.,  R,  R.  Co. 
V.  Ford,  89  Ind.  92;  Terre  Haute,  etc,  R.  R.  Co.  r.  Penn,  90  Ind.  284; 
Jeffersonville,  etc.,  R.  R.  Co.  1?.  Lyons,  72  Ind.  107;  Cincinnati,  etc., 
R.  R.  Co.  V,  Jones,  111  Ind.  269;  Cincinnati,  etc.,  R.  R.  Co.  v.  Parker, 
109  Ind.  235;  Evansville,  etc.,  R.R.  Co.  v.  Hosier,  101  Ind.  597;  Evans- 
ville,  etc.,  R.  R.  Co.  v.  Tipton,  101  Ind.  197;  Louisville,  etc^R.  W.  Co. 
V.  Shanklin,  94  Ind.  297;  Louisville,  etc.,  R.  W.  Co.  v.  White,  94  Ind. 
257;  Chicago,  etc.,  R.  R.  Co.  v,  Modesitt,  124  Ind.  212;  Lake  Erie,  etc., 
R.  R.  Co.  V.  Kneadle,  94  Ind.  454;  Louisville,  etc.,  R.  W.  Co.  v,  Clark, 
94  Ind.  Ill;  Ohio,  etc.,  R.  R.  Co.  v.  McClure,  47  Ind.  317;  Indiana- 
polis, etc.,  R.  W.  Co.  t?.  Penry,  48  Ind.  128;  Ft.  Wayne,  etc.,  R.  R.  Co. 
V,  Mussetter,  48  Ind.  286. 

(4)  Jeffersonville,  etc.,  R,  R.  Co.  v,  Lyon,  55  Ind.  477;  Toledo,  etc., 
R.  W.  Co.  V,  Owen,  43  Ind.  405;  Banister  r.  Pennsylvania  R.  R.  98 
Ind.  220;  Louisville,  etc.,  R.  W.  Co.  v.  Skelton,  94  Ind. 222. 
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§  237  Bnrden  of  Excuse  in  Illinois,  Iowa, 
Texas,  Kansas  and  IVeir  Brunsirick. — The  stat- 
ute of  Illinois  requires  every  railroad  company  to  * 'erect 
and  thereafter  maintain  fences  on  both  sides  of  its  road, 
or  so  much  thereof  as  is  open  for  use,  suitable  and  suffi- 
cient to  prevent  cattle,  horses,  etc.,  from  getting  on  such 
railroad,  except  at  the  crossings  of  public  roads  and  high- 
ways, and  within  such  portions  of  cities  and  incorpo- 
rated towns  and  villages  as  are  or  may  be  hereafter  laid 
out  and  platted  into  blocks  and  lots,  with  gates  or  bars  at 
the  farm  crossings  of  such  railroad,"  etc.(i)  Thisstatute 
is  almost  identical,  so  far  as  quoted,  with  an  early  statute 
of  that  State  ;  and  in  construing  such  earlier  statute  it  was 
held  that  the  plaintiff  must  allege  and  prove  that  the  injury 
was  not  inflicted  at  a  crossing  of  a  publi^  road  and  high- 
way, and  was  not  within  an  incorporated  city  or  town 
where  it  was  laid  out  and  platted  into  blocks  and  lots.  It 
was  considered  that  the  exception  was  within  the  enact- 
ing clause,  and  such  being  the  case  the  plaintiff  must  show 
that  the  defendant  was  not  within  its  provisions.(2)  But 
it  was  also  held  that  the  complaint  need  not  state  that  the 
animal  had  not  entered  and  was  killed  at  a  farm  crossing ; 
for  that  was  a  matter  of  defense. (3)  So  if  the  land-owner 
has  agreed  to  build  the  fence,  or  has  waived  his  right, 
even  for  the  time  being,  to  insist  upon  a  fence,  that  is  a 
matter  of  defence  ;  and  the  same  is  true  if  he  has  received 
compensation   by  way  of   damages. (4)     The   statute  in 

(1)  Hurds  R.  S.  1889  p.  1056  §  69. 

(2)  Chicago,  etc.,  R.  R.  Co.  v.  Carter,  20  111.  391;  Ohio,  etc.,  R.  R. 
Co.  V.  Brown,  23  111.  94;  Galena,' etc.,  R.  R.  Co.  v.  Sumner,  24  111.  631 ; 
Toledo,  etc.,  R.  R.Co.  v.  La  very,  71  111.  522;  Ohio,  etc.,  R.  R.  Co.  r. 
Taylor,  27  111.  207;  see  Chicago,  etc.,  R.  R.  Co.  v.  Dumser,  109  111.  402; 

(3)  Great  Western  R.  R.  Co.  v.  Helm,  27  111.  198. 

(4)  Toledo,  etc.,  R.  W.  Co.  v.  Pence,  68  111.  524;  Great  Western,  etc., 
R.  R.  Co.  V.  Bacon,  30  111.  347. 
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Iowa  is  very  similar,  and  under  it  a  like  burden  rests 
upon  the  plaintiff.  *'  The  burden  of  proof  is  upon  the 
plaintiff  to  show  that  the  injury  occurred  at  a  place  where 
the  defendant  had  a  right  to  fence  and  had  not."(i)  If  it 
is  shown  that  the  injury  occurred  on  a  farm,  and  at  no 
highway  or  public  crossing,  this  is  sufficient  to  show  that 
it  occurred  at  a  place  where  the  defendant  was  bound  to 
fence. (2)  In  Texas  the  company  has  the  burden  of  show- 
ing that  it  was  excused  from  fencing ;  as  where  the  injury 
occurred  within  the  corporate  limits  of  a  city  at  a  place 
that  it  would  be  illegal  to  fence. (3)  In  Michigan  a 
railway  is  required  to  "ere6l  and  maintain  on  the  sides  of" 
its  road  certain  kind  of  fences,  '*  with  suitable  openings 
and  gates  or  bars  therein,  convenient  for  farm  crossings 
of  the  road,  for  the  use  of  the  proprietors  of  the  land  ad- 
joining such  railway,  or  in  lieu  of  such  fences,  shall  make 
ditches  or  other  obstrudlions  that  would  be  equivalent  to 
such  fences,  for  the  protecflion  of  such  subsequent  proprie- 
tors, and  shall  also  constnift  and  maintain  cattle-guards  at 
all  road  crossings,  suitable  and  sufficient  to  prevent  cattle 
and  other  animals  from  getting  onto  such  railway.  *  * 
*  Until  such  fences  and  cattle-guards  or  ditches  shall  be 
duly  made,  such  company,  person  or  corporation,  while 
operating  its  road,  shall  be  liable  for  all  damages  done  to 
cattle,  horses,  or  other  animals  thereon,  and  all  other  dam- 
ages which  may  result  from  the  negleft  of  such  company, 
person,  or  corporation  to  construct  and  maintain  such 
fences,  and  cattle-guards,  or  ditches  as  aforesaid,  and  after 
such   fences   and    cattle-guards  or   ditches  shall  be  duly 

(1)  Comstock  t'.  DesMolnes  Valley  R.  R.  Co.,  32  la.  376; 

(2)  Schlengene  v.  Chicago,  etc.,  R.  R.  Co.,  61  la.  235. 

(3)  I.  &  G.  N.  R.  R.  Co.  r.  C(»cke,  64  Tex.  151 ;  T.  &  P.  R.  R.  Co.  tj. 
Miller,  1  Tex.  App.  Civ.  Cas.  §  263;  H.  &  T.  C.  R.  R.  Co.  v.  Lough- 
bridge,  1  Tex.  App.  Civ.  Cas.  ?  1301 ;  Texas,  etc.,  R.  W.  Co.  v.  Mitchell, 
2  Tex.  App.  Civ.  Cas.  §  373;  International,  etc.,  R.  R.  Co.  v,  Dunham, 
68  Tex.  231. 
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made  and  maintained,  such  company,  person,  or  corpora- 
tion shall  not  be  liable  for  any  such  damages,  unless  neg- 
ligently or  willfully  done."  An  injury  was  occasioned  in 
a  small  town  or  hamlet,  and  the  company  claimed  that  it 
was  excused  from  fencing ;  but  the  Court  held  that  it  had 
failed  to  show  any  excuse  for  not  fencing,  and  the  burden 
for  so  doing  lay  upon  it.(i)  The  same  rule  was  adopted 
with  reference  to  depot  grounds  ;(2)  and  it  prevails  in  New 
Brunswick.(3)  Under  a  Kansas  statute,  almost  identical 
with  the  Indiana  statute, (4)  the  defendant  has  the  burden 
of  showing  an  excuse  for  not  fencing. (5) 

§  238.  Burden  to  Show  no  Fence  or  an  Insuf- 
ficient One. — The  burden  in  Indiana  to  show  that  there 
was  no  fence  or  an  insuflicient  one  at  the  place  of  entry  is 
upon  the  plaintiff;  who  must  plead  and  prove  the  fa<ft.(6) 
The  same  rule  prevails  in  Illinois. (7)  and  in  Iowa.(8)  In 
the  latter  state  the  plaintiff  must  show  negligence  in  not 
making  repairs. (9)  The  statute  of  Texas  provides  that 
'*  Each  and  every  railroad  company  shall  be  liable  to  the 
owner  for  the  value  of  all  stock  killed  by  the  locomotive  or 

(1)  Flint,  etc.,  R.  R.  Co.  r.  Lull,  28  Mich.  510. 

(2)  Wilder  r.  Chicago,  etc.,  R.  W.  Co.,  70  Mich.  382;  S.  C.  38  N.  W. 
Rep.  289;  Lafferty  r.  Chicago,  etc.,  R.  W.  Co.,  70  Mich.  210;  S.  C.  38  N. 
W.  Rep.  660. 

(3)  New  Brunswick  R.  W.  Co.  v,  Armstrong,  23  N.  B.  193. 

(4)  See  i  238. 

(6)  Atchison,  etc.,  R.  R.  Co.  r.  Shaft,  33  Kas.  621;  Union  Pacific 
R.  W.  Co.  r.  Dycbe,  28  Kas.  200;  S.  C.  11  Am.  &  Eng.  R.  R.  Cas.  427; 
1  Pac.  Rep.  243;  Missouri  Pacific  R.  W.  Co.  t'.  Bradshaw,  33  Kas.  633. 

(6)  Indianapolis,  etc.,R.  W.  Co.  p.  Penry,48  Ind.  128;  Indianapolis, 
etc.,  R.  R.  Co.  r.  Wharton,  13  Ind.  509;  Indianapolis,  etc.,  R.  R.  Co.  v. 
Means,  14  Ind.  30;  Lake  Erie,  etc.,  R.  R.  Co.  r.  Kneadle,  94  Ind.  454; 
Indianapolis,  etc.,  R.  R.  Co.  r.  Williams,  15  Ind.  48C. 

(7)  Galena,  etc.,  R.  R.  Co.  r.  Crawford,  26  111.  529. 

(8)  Comstock  r.DesMoines Valley  R.  R.  Co.,  32  la.  376. 

(9)  Dunn  v.  Chicago,  etc.,  R.  R.  Co.,  58  la.  674. 
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cars  of  such  railroad  company  in  running  over  their  re- 
spe6live  railways,  which  may  be  recovered  by  suit  before 
any  Court  having  competent  jurisdiftion  of  the  amount. 
If  the  railroad  company  fence  in  their  road,  they  shall  only 
then  be  liable  in  case  of  injury  resulting  from  the  want  of 
ordinary  care."(i)  Under  this  statute  the  Court  held  that 
the  burden  was  upon  the  railroad  to  prove  that  its  track 
was  fenced  in  when  the  plaintiff  had  proved  the  injurj'. 
*'  The  statute  first  fixes  the  general  liability  of  the  company 
in  all  cases  where  the  killing  or  injury  has  occurred,  and 
then  provides  an  exceptional  case  in  which  the  company 
may  escape  such  liability.  It  clearly  intended  to  provide, 
first,  what  should  make  out  a  case  for  recovery  on  the  part 
of  the  plaintiff,  and  then  what  should  constitute  the  only 
defense  which  the  defendant  could  set  up  to  defeat  it.  It 
was  not  the  business  of  the  plaintiff  to  anticipate  this  de- 
fense or  combat  it  in  advance.  The  clear  meaning  of  the 
statute,  as  derived  from  its  language,  is  that  if  the  owner 
of  the  stock  proves  that  it  has  been  killed  or  injured  by 
the  cars  of  the  company,  he  shall  recover  damages,  unless 
they  prove  that  their  road  was  fenced,  in  which  event  he 
shall  not  recover,  unless  injury  resulted  from  want  of  the 
ordinary  care  on  the  part  of  the  railroad  company."(2) 
Where  the  action  was  for  killing  stock,  and  a  breach  of  a 
contradt  to  put  in  cattle-guards  at  private  crossings  was  al- 
leged it  was  held  that  k  prima  facie  c^sq  was  made  out  when 
the  contrail  was  shown,  a  breach  of  it,  and  the  consequent 
killing  of  the  stock. (3)  If  a  fence  has  been  built  but  not 
maintained,  or  it  has  been  blown  or  thrown  down,  under  an 
allegation  that  the  railroad  was  not  securely  fenced  in  at 
the  place  of  entrance  the  plaintiff  may  recover  on  proving 

(1)  2  Sayles  Civ.  Stat.  Art.  4246. 

(2)  Texas  Central  R.  W.  Co.  t?.  Childress.  64  Tex.  346. 

(3)  Chicago,  etc.,  R.  W.  Co.  i?.  Barnes,  116  Ind.  126;  S.  C.  18  N.  E. 
Rep.  459. 
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these  fafts ;  he  may  recover  even  if  it  be  shown  that  the 
track  was  only  insufficiently  fenced  ;  and  the  burden  still 
devolves  upon  the  defendant  to  show  that  it  had  no  notice 
of  the  fence  being  blown  or  thrown  down,  or  not  a  suflS- 
cient  tinie  within  which  to  rebuild  it,  or  that  time  enough 
between  its  blowing  down  and  the  injury,  in  the  absence  of 
express  notice,  had  not  elapsed  to  charge  it  with  construc- 
tive notice.  Usually,  however, in  the  practice,  such  matters 
of  defense  are  very  apt  to  crop  out  in  the  evidence  in  chief, 
or  at  least  on  cross-examination.  So  if  the  plainlifT  has 
waived  a  right  to  have  a  fence  ere(5ted,  either  with  or 
without  compensation,  the  defendant  has  the  burden  to 
show  that  fa6t  as  an  excuse.(  i )  In  Kansas  the  plaintiff 
must  show  that  there  was  no  fence, (2)  and  so  in  Wiscon- 
sin. (3)  Where  a  gate  was  left  open  at  night,  the  faft  that 
the  gate  was  defe<5tively  construAed  and  out  of  repair,  was 
held  to  raise  no  presumption  that  the  injury  occurred  by 
reason  of  such  defe<5t,  so  as  to  cast  the  burden  upon  the 
defendant  of  disproving  such  facft,  in  order  to  defeat  a 
recovery.  (4) 

§  239.  Burden  to  Show   Breachy  Animal. — 

The  presumption  is  that  a  good  and  lawful  fence  would 
have  turned  the  animal  killed  or  injured.  Therefore,  the 
burden  is  upon  the  defendant  to  show  that  the  animal  was 
breachy,  if  it  desires  to  insist  upon  that  as  a  defense. (5) 

(1)  See  Toledo,  etc.,  R.  W.  Co.  v.  Fowler,  22  Ind.  316. 

(2)  Missouri  Pacific  R.  W.  Co.  r.  Bradshaw,  33  Kas.  533. 

(3)  Bennett  v.  Chicago,  etc.,  R.  W.  Co.,  19  Wis.  145. 

(4)  Jolinson  v.  Chicago,  etc.,  R.  R.  Co.,  55  la.  707, 

(5)  Missouri  Pacific  R.  W.  Co.  r.  Bradshaw,  33  Kas.  533.  In  Wis- 
consin to  instruct  the  jury  that  "The  fact  that  the  horse  was  or  was 
not  breachy,  cuts  no  figure  in  the  case,  except  so  far  as  it  is  a  circum- 
stance bearing  upon  the  theory  of  the  defendant,  that  the  horse 
jumped  the  fence,"  is  error;  for  if  the  plaintifiT  knew  that  the  ani- 
mal was  breachy,  and  turned  it  out  in  a  field  adjoining  the  railroad, 
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§  240.  Complaint  must  Contain  an  Allevia- 
tion or  Collision  Betireen  Animal  and  Train. 

— Where  no  recovery  can  be  had  under  the  statute  for  an 
injury  to  an  animal,  unless  there  was  an  actual  conta6l 
between  the  train  and  the  animal,  the  facft  of  the  collision 
causing  the  injury  must  be  averred,  or  the  complaint  will 
be  insufficient  on  demurrer.(i)  Where  the  allegation  was 
that  the  train  *'  ran  against  and  over  said  mare  and  killed 
her,"  this  was  held  good  after  verdi<S,(2)  although  it 
might  have  been  insufficient  on  demurrer,  or,  on  motion, 
the  Court  would  have  required  it  to  be  made  more  specific. 
A  complaint  is  good  which  charges  that  the  defendant 
'*byits  servants,  locomotive  or  cars,  ran  upon,  against 
and  over"  the  plaintifTs  animal,  to  its  injury.(3)  Where 
the  declaration  contained  an  allegation  for  killing  and 
crippling  a  mare  and  mule,  but  which  was  killed  and 
which  crippled  did  not  appear,  a  subsequent  averment 
that  both  were  lost  to  the  owner  was  held  to  render  the 
complaint  good. (4) 

§  241.  Proof  of  Place  Of  Entry.— If  the  animal, 
as  has  been  elsewhere  shown,  gained  access  to  the  railroad 
track  at  a  place  where  it  was  securely  fenced,  there  can  be 
no  recovery,  even  though  the  fence  not  far  away  was  not 
sufficient.     The  fence  at  the  place,  then,  where  the -animal 

where  there  was  an  in<«iifflcierit  fence,  he  is,  in  that  state,  guilty  of 
such  contributory  negfligence  as  will  prevent  a  recovery.  Jones  t>. 
Sheboygan,  etc.,  R.  K.  Co.,  42  Wis.  306;  overruling  Brown  v,  Mil- 
waukee, etc.,  R.  R.  Co.  21  Wis.  39. 

(1)  Pittsburg,  etc.,  R.  R.  Co.  r.  Hannon,  60  Ind.  417;  Pittsburg, 
etc.   R.  R.  Co.  V.  Troxell,  57  Ind.  246. 

(2)  Louisville,  etc.,  R.  R.  Co.  v.  Harrington,  92  Ind.  457. 

(3)  Louisville,  etc.,  R.  R.  Co.  v.  Spain,  61  Ind.  460;  Toledo,  etc.)  R. 
R.  Co.  V.  Stevens,  63  Ind.  337. 

(4)  Toledo,  etc.,  R.  W.  Co.  v.  Cole,  60  111.  184. 


§    241  PLEADING   AND    PRACTICE  383 

entered  is  necessarily  the  subjeft  of  investigation-  The 
complaint  must,  therefore,  contain  an  allegation  showing 
that  the  fence  at  that  point  was  insufficient,  and  the  plain- 
tiff has  the  burden  to  prove  that  the  fence  there  was  not  suf- 
ficient, as  well  as  the  fait  of  the  animal  entering  there.  But 
the  place  of  entry  may  be  proved  inferentially,  and  need 
not  be  shown  by  an  eye  witness.!  i)  If  it  is  shown  that 
the  animal  was  killed  at  a  place  the  company  was  bound 
to  fence,  the  case  must  go  to  the  jury  ;(2)  for  the  presump- 
tion is  raised  that  the  animal  entered  upon  the  track  where 
it  was  killed.(3)  The  plaintiff  may  show  the  condition  of 
the  fence,  before  showing  anything  else,  if  the  Court  will 
permit  it,  without  committing  error,  about  the  time  the 
stock  is  alleged  to  have  got  on  the  track. (4)  He  may 
show  tufts  of  hair  on  the  fence,  tracks  of  the  animal,  and 
blood  and  hair  on  the  track  at  or  near  the  alleged  place  of 
entry. (5)  Where  the  railroad  track,  at  the  place  of  injury 
was  fenced  on  the  east  side  but  not  on  the  west,  and  the 
plaintiff  testified  he  saw  foot-prints  of  the  ox  leading  from 
the  west  side  across  the  switch  track  onto  the  main  track, 

(1)  Evanifville,  etc.,  R  R.  Co.  v.  Hosier,  101  Ind.  597;  Gee  v.  St. 
Louis,  etc.,  R.  W.  Co.,  80  Mo.  283;  Walthers  v.  Missouri  Pacific  B.  W, 
Co  78  Mo.  617;  Mc Bride  v.  Kansas  City,  etc.,  R.  W.  Co.,  20  Mo.  App. 
216;  Ebret  v.  Kansas  City,  etc.,  R.  W.  Co.,  20  Mo.  App.  251;  Render- 
son  V.  Kansas  City,  etc.,  R.  R.  Co.,  36  Mo.  App.  109;  Briscoe  v.  Mis- 
souri Pacific  R.  W.  Co.,  25  Mo.  App,  468;  Cox  r.  Minneapolis,  etc.,  R. 
W.  Co.,  41  Minn.  101;  Lepp  v.  St.  Louis,  etc.,  R.  W.  Vo,,  87  Mo.  139. 
If  the  animal  enters  at  a  place  where  the  railroad  was  not  bound  to 
fence  and  passes  to  a  place  where  it  is  bound  to  fence,  and  is  there 
injured  it  cannot  be  said  that  'Hhe  injury  was  occasioned  by  the  failure 
toYence."    St.  Loais,  etc.,  R.  R.  Co.  r.  Lowder,  39  111.  433. 

(2)  Lepp  V.  St.  Louis  etc.,  R.  W.  Co.  87  Mo.  139;  Ehret  9.  Kansas 
City  etc.,  R.  W.  Co.  20  Mo.  App.  251. 

(3)  Asher  v.  St.  Louis,  etc.,  R.  W.  Co.  89  Mo.  116;  St.  Louis,  etc., 
R.  W.  Co.  V.  Casner,  72  111.  384;  Johnson  r.  Chicago,  etc.,  R.  W.  Co.^ 
27  Mo.  App.  379;  Jantzen  r.  Wabash,  etc.,  R.  W.  Co.,  83.  Mo.  171. 

(4)  Walthers  r.  Missouri  Pacific  R.  W.  Co.,  78  Mo.  617. 
(6)  Missouri  Pacific  R.  W.  Co.  1;.  Metzger,  24  Neb.  9a 
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where  the  ox  was  killed,  and  saw  no  other  tracks  on  the 
right  of  way  between  the  depot  grounds  and  place  of  kill- 
ing ;  it  was  held  that  there  was  sufficient  evidence  upon  1 
which  to  base  an  instruction  to  the  jury  that,  to  entitle  the 
plaintiff  to  recover,  they  must  be  satisfied  that  the  ox  got 
upon  the  right  of  way  at  some  point  other  than  the  depot 
grounds  and  was  killed  outside  its  limits.(i)  It  was  al- 
leged that  the  injured  horses  went  onto  the  track  through  a 
break  in  the  fence.  There  was  no  evidence  showing 
whether  the  horses,  went  on  the  track  through  a  break  in  the 
fence  or  at  a  street,  except  that  the  last  point  to  which  they 
were  traced  bv  their  tracks  was  nearer  the  break  than  the 
crossing.  It  was  held  that  the  finding  that  the  horses 
went  through  the  break  was  not  supported  by  this  evi- 
dence.(2)  An  allegation  that  the  place  of  entry  was  "un- 
fenced"  is  sustained  by  proof  that  the  fence  was  once 
erected  and  had  been  destroyed,  and  that  no  fence  since 
had  been  built  there. (3)  But  under  a  charge  that  the 
track  was  not  fenced  at  the  place  of  entry,  the  plaintiff 
cannot  recover  by  showing  that  the  animal  escaped  from 
a  lot  into  the  highway,  and  thence  went  onto  the  track ; 
for  that  is  not  the  offence  charged. (4)  To  ask  a  witness 
**  where  was  the  steer  when  the  train  struck  him,  as  indi- 
cated by  the  marks  on  the  ground  and  track  "  is  proper ; 
it  calls  for  a  fa6l  and  not  for  an  opinion. (5) 

§  242.  Proof  of  Collision  l¥ith  Animal^  and 

(1)  Dinwoodle  v.  Chicago,  etc.,  R.  R.  Co.  70  Wis.  160;  S.  C.  36  N. 
W.  Rep.  296. 

(2)  Rhines  r.  Cliicago,  etc.,  R.  W.  Co.,  75  la.  697;  S.  C.  39  N.  W. 
Rep.  912. 

(3)  Fritz  i\  Kansas  City,  etc.,  R.  W.  Co.,  61  la.  323. 

(4)  Jebb  r.  Ciiicago,  etc.,  R.  W.  Co.,  67  Mich.  160;  S.  C,  34  N.  W. 
Rep.  538.  See  Bremmer  t?.  Green  Bay,  etc.,  R.  R.  Co.,  61  Wis.  114; 
Smith  V.  Kansas  City,  etc.,  R.  R.  Co.,  68  la.  622. 

(5)  Fanning  v.  Long  Island  R.  E.  Co.,  2  T.  &  C.  (N.  Y.)  686. 
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Injury. — As  it  is,  under  the  decisions  of  several  Courts, 
that  an  actual  collision  of  the  animal  injured  and  the  de- 
fendant's train  of  cars  must  take  place  before  there  can  be 
a  recovery  under  the  fencing  law,  the  fa<ft  of  the  collision 
must  not  only  be  alleged,  but  must  also  be  proved.  Proof  of 
thatfacS  is  essential  to  a  recovery.(i)  But  direct  evidence 
of  the  collision  is  not  necessary, (2)  for  that  may  be  proved 
infprentially,(3)  or  by  circumstantial  evidence.(4)  Appear- 
ing and  defending  the  action  is  not,  however,  an  admission 
of  the  fa6t  of  the  collision. (5)  Where  it  was  shown  that  at 
the  time  of  the  injury  the  defendant  was  operating  the  rail- 
road upon  which  the  stock  was  killed,  it  was  held  that  the 
trial  Court  may  infer  therefrom  in  the  absence  of  proof  to  the 
contrarv,  that  the  locomotives  and  cars  which  struck  and 
killed  the  stock  were  the  property  of  the  defendant.(6)  And 
where  blood  was  found  on  the  track,  and  traced  through  a 
gap  where  a  fence  was  required,  and  the  cow  was  found  in 
a  field  one  quarter  of  a  mile  away,  with  a  broken  leg,  and 
dead,  the  verdift  of  the  jury  against  the  company  was  up- 
held.(7)  So  it  was  held  sufficient  to  warrant  the  submission 
of  a  case  to  the  jury  where  it  was  shown  that  the  cow  was 
found,  torn  and  mutilated,  dead  near  the  track,  with  blood 
and  her  hair  on  the  rail  of  the  defendant's  road. (8)  A  mule 

(1)  Croy  V,  Louisville,  etc.,  R.  \V.  Co.,  97  Ind.  126;  Louisville,  etc., 
R.  Co.  V,  Thomas,  106  Ind.  10;  Louisville,  etc.,  R.  W.  Co.  t?.  Smith,  68 
Ind.  576;  Wabash  R.  W.  Co.  r.  Forshee,  77  Ind.  168. 

(2)  Whitewater  R.  R.  Co.  v.  Bridgett,  94  Ind.  216. 

(3)  Terre  Haute,  etc.,  R.  R.  Co.  r.  Penn,  90  Ind.  284. 

(4)  Indianapolis,  etc.,  R.  R.  Co.  r.  Thomas,  84  Ind.  194;  Kelten- 
baugh  V.  St.  Louis,  etc.,  R.  W.  Co.,  34  Mo.  A  pp.  147;  Mayfleld  v.  St. 
Louis,  etc.,  R.  W.  Co.,  91  Mo.  296;  St.  Louis,  etc.,  R.  W.  Co.  «.  Casner, 
72  111.  384;  Vaughan  v,  Kansas  City,  etc.,  R.  R.  Co.  34  Mo.  App.  141. 

(5)  Wabash  R.  W.  Co.  v.  Forshee,  77  Ind.  168. 

(6)  Evansville  etc,  R.  R.  Co.  r.  Smith,  66  Ind.  92. 

(7)  Mayfleld  r.  St.  Louis  etc.,  R.  W.  Co.  91  Mo.  296. 
<8)  Blewett  r.  Wyandotte  etc.,  R.  W.  C(».  72  Mo,  683. 
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was  seen  in  the  afternoon  near  the  track.  The  next  morn- 
ing its  tracks  were  traced  to  a  railroad  and  onto  an  open 
bridge.  Along  the  bridge  for  twenty  feet  was  blood  and 
hair  the  color  of  the  mule's  hair,  showing  marks  of  vio- 
lence, It  was  found  immediately  below,  dead.  A  witness 
testified  that  in  the  night  he  heard  a  train  on  the  defen- 
dant's road  whistle  near  the  bridge,  and  something  fall  into 
the  water  and  swim  around.  Under  this  evidence  the 
company  was  held  liable.(i)  A  passenger  testified  that 
the  train  stopped  at  night  and  that  he  saw  the  conductor 
looking  at  a  mare  lying  at  the  foot  of  the  embankment. 
The  next  morning,  the  plaintiff  testified  he  found  his 
mare  there  dead,  with  several  ribs  broken,  and  that  she 
had  been  grazing  the  evening  before  and  was  then  unin- 
jured. This  was  held  sufficient  evidence  on  which  to  sub- 
mit the  case  to  the  jury  .(2)  A  horse  was  found  in  a  cattle- 
guard,  partly  on  the  track,  with  his  feet  elevated.  A  train 
had  passed  some  time  before,  but  there  was  no  evidence 
that  the  horse  was  on  or  near  the  railroad  at  that  time,  nor 
that  he  was  struck  i»r  frightened  by  it,  or  ran  into  the 
guards.  The  guards  were  not  deep  enough  to  have  allowed 
the  train  to  pass  over  him  while  on  them,  without  killing  or 
injuring  him  in  those  parts  of  his  body  which  showed  no 
injury.  It  was  held  that  it  was  not  shown  that  the  horse 
was  thrown  into  the  guards  by  the  train.(3)  A  horse 
was  injured  at  night.  The  tracks  showed  that  three  horses 
ran  to  the  cattle-guard,  and  beyond  it.  One  horse  got 
into  the  guards  and  was  hurt.  There  was  no  direct  evidence 
to  show  that  it  had  been  struck  by  the  train  ;  and  that  the 
engine  scared  the  horse  was  mere  surmise.     It  was  held 


(1)  UnioD  Pacifio  R.  R.  Co.  v.  Harris,  28  Kas.  206.    See  Asbach  v, 
Chicago  etc.,  R.   W.  Co.  74  la.  248;  S.  C.  37  N.  W.  Rep.  182. 

(2)  New  Brunswick  R.  W.  Co.  v.  Armstrong  23  N.  B.  193. 

(3)  Brookert  v.  Central  Iowa  R.  W.Co.  75  la.  529;  S.  C.39.  N.  W. 
Rep.  871. 
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that  there  could  be  no  recovery. (.i)  A  witness  said  he  saw 
cattle  near  the  railroad,  and  in  returnin^g  in  an  hour  and 
a  half  he  saw  them  just  as  the  train  moved  off,  after  stopping 
at  the  place  where  the  cattle  were  injured.  It  was  held 
that  he  could  testifiy,  if  he  knew,  if  any  train  had  passed 
during  the  interval  he  would  have  heard  it,  and  that  none 
passed. (2)  Where  a  collision  was  not  shown  by  direct  evi- 
dence, nor  was  there  any  trace  along  the  track,  it  was  held 
that  evidence  to  show  that  tracks  are  always  found  when 
stock  are  struck  was  not  admissible  ;  for 'the  jury  may  take 
cognizance  of  that  fa<5t.(3)  A  failure  to  tell  the  jury,  among 
other  things,  that  they  should  consider  whether  or  not  there 
was  any  blood  on  the  rail  is  not  error ;  chiefly  because  it  is 
a  one-sided  constru(!ition.(4) 

§  243  Pleadings  and  Proof  that  the  Defendant 
caused  the  Injury. — It  is  commonplace  to  say  that  the 
defendant  must  have  caused  the  injury  complained  of.(5) 
It  may  be  shown  inferentially  ;(6)  but  the  faft  of  a  company 
appearing  and  defending  is  not  an  admission  that  it  caused 

(1)  Moore  v.  Burlington  etc.,  R.  R.  Co.  72  la.  75;  S.  C.  33  N.  W. 
Rep.  371. 

(2)  East  Tennessee  etc.,  R.  R.  Co.  v.  Carloss,  77  Ala.  443. 

(3)  Clark  v.  Kansas  City  etc.,  R.  R.  Co.  55  la.  455. 

(4)  Taylor  v,  Chicago  etc.,  R.  W.  Co.  76  la.  753;  S.  C.  40  N.  W.  Rep. 
84.  In  Iowa  actual  contact  of  the  animal  with  the  train  is  not  nec- 
essary. Van  Slyke  v.  Chicago  etc.,  R.  R  Co.  80  la.  620.  Tiie  engineer's 
report  to  the  company  of  the  killing  of  the  animal  is  not  admissible 
as  evidence  in  favor  of  the  corporation,  although  it  is  In  favor  of  the 
owner  of  the  animal.  Jacksonville  etc.,  R.  W.  Co.,  o.  Wellman,  7  So. 
Rep.  845. 

(5)  Ohio  etc.,  R.  R.  Co.  v,  Taylor,  27  111.  207;  Logansport  etc.,  R.  R. 
Co.  t;.  Caldwell,  38  111.  280;  Wabash  R.  W.  Co.  v.  Forshee  77  Ind.  158; 
Keltenbaogh  v.  St.  Louis  etc.,  R.  W.  Co.  34  Mo.  App.  147. 

(6)  St.  Louis  etc.,  R.  W.  Co.  v.  Casner,  72  111.  384;  Evansville  etc., 
R.  R.  Co.  V,  Snapp.  61  Ind.  303;  Indianapolis  etc.,  R.  W.  Co.  r.  Moore. 
16  Ind.  43. 
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it.(i)  The  Court  judicially  knows  that  trains  running  on 
a  railroad  are  usually  run,  direAed  and  controlled  by  the 
owner  of  the  road,  and  the  plaintiff  is  not  bound  to  prove 
that  fa<ft.(2)  The  proof  of  the  ownership  of  the  road  may 
be  shown  by  a  foreclosure  proceeding,  and  sale  thereunder 
which  is  allowed  to  stand. (3)  An  engineer  swore  that 
**he  was  on  the  train  when  the  sow  was  killed ;  that  he 
had  been  an  engineer  about  ten  years,  and  had  been  on 
defendant's  road  six  or  seven  months."  This  was  held 
sufficient  proof  that  the  defendant  caused  the  injury.(4) 
So  where  it  was  shown  that  the  defendants  were  incorpo- 
rated by  the  name  they  bore,  so  that  it  must  have  been 
their  road  on  which  the  injury  was  inflicted,  no  other  road 
being  operated  in  that  section  of  the  country,  it  was  held 
that  the  inference  was  a  fair  one  that  the  injury  was  in- 
flicted on  the  road  of  the  defendant. (5)  If  the  judgment 
is  against  the  company,  the  case  on  appeal  will  not  be  re- 
versed on  account  of  the  mere  absence  of  evidence  show- 
ing that  the  defendant  caused  the  injury.  Every  intend- 
ment on  that  point  is  in  favor  of  the  judgment. (6)  Thus 
where  it  was  shown  by  the  evidence  on  appeal  that  some 
railroad  caused  the  injury,  but  none  was  named,  the  Court 
refused  to  reverse  the  case  for  that  reason. (7)  Where 
the  allegation  was  that  the  injured  animal  "entered  upon 
the  said  railway,  and  was  then  and  there,  by  the  locomo- 
tive, cars  and  carriages  of  the  said  defendant,  killed,"  it  was 
held  a  sufficient  allegation  to  show  that  the  defendant  was 

(1)  Wabash  R.  W.  Co.  v.  Forshee,  77  Ind.  158. 

(2)  South  etc.,  R.  R.  Co.  v,  Pilgreen,  62  Ala.  305. 

(3)  Martin  v.  Central  Iowa  R.  R.  Co.  59  la.  411. 

(4)  Rockford  etc.,  R.  R.  Co.  v,  Lewis,  58  111.  49. 

(5)  Toledo,  etc.,  R  R.  Co.  v.  Arnold,  49  111.  178. 

(6)  Evansville,  etc.,  R.  R.  Co.  v.  Snapp,  61  Ind.  303. 

(7)  Indianapolis,  etc.,  R.  R.  Co.  v,  Moore,  16  Ind.  43. 
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in  possession  of  the  road  and  operating  the  cars.(i)  It 
must  appear  by  the  pleading  that  either  the  train  causing 
the  injury  belonged  to  the  defendant,  or  that  it  was  run  over 
its  road.(2)  "Immediately  after"  running  over  a  mule  the 
fireman  said:  ''You  have  knocked  off  one  on  this  side," 
addressing  the  engineer.  It  was  held  that  this  statement 
was  not  admissible  in  evidence,  unless  the  fafts  showed  it 
to  be  within  the  principle  of  the  law  of  res  gestae  -yfor  it 
may  have  related  to  another  mule.{3) 

§  244.  Onrnership  or  Animal  Injured.— It  must 
be  averred  that  the  animal  killed  or  injured  was  the  plaint- 
iff's ;  and  this  averment  must  be  pi'oved.(4)  Proof  that 
the  animal  was  in  the  plaintiffs  possession  at  the  time  of 
the  injury  is  sufficient. (5)  Ownership  may  be  inferentially 
shown ;  as  by  showing  how  the  animal  was  kept,  who 
turned  it  out  to  water,  and  that  the  plaintiff  did  not  want 
to  sell  it. (6;  A  tax  list,  however,  is  not  admissible  for  or 
against  the  plaintiff,  especially  so  in  arriving  at  the  value 
of  the  animal,  by  proving  the  value  of  others  with  which' 
the  one  in  question  was  listed.(7)  A  bailee  having  only  a 
special  property  in  the  animal  can  sue  for  its  full  value. 
The  person  having  the  reversionary  interest,  after  judg- 
ment against  the  bailee  in  an  adlion  brought  by  him  to  re- 

(1)  Wabash,  etc.,  R.  W.  Co.  t?.  Lash,  103  Ind.  80;  Pittsburg,  etc., 
R.  R.  Co.  V,  Hunt,  71  Ind.  229. 

(2)  Toledo,  etc.,  R.  R.  Co.  r.  Weaver,  34  Ind.  288. 

(3)  Western  R.  W.  Co.  v.  Sistrunk,  85  Ala.  352;  see  also  Smith  v. 
St.  Louis,  etc.,  R.  W.  Co.  91  Mo.  58. 

(4)  Welsh  V.  Chicafifo,  etc.,  R.  R.  Co.,  53  la.  632;  Vaughn  r.  Missouri 
Pacific  R.  W.  Co.  15  Mo.  App.  598;  Turner  v.  St.  Louis,  etc.,R,  R.  Co., 
76  Mo.  261;  Alexander  v.  Hannibal,  etc.,  R.  R.  Co.,  76  Mo.  494;  Sparr 
r.  St.  Louis,  etc.,  R.  R.  Co.,  57  Mo.  152. 

(5)  Toledo,  etc.,  R.  R.  Co.  r.  Stevens,  63  Ind.  337. 

(6)  St.  Louis,  etc.,  R.  W.  Co.  v.  Casner,  72  111.  384. 

(7)  Cincinnati,  etc.,R.  R.  Co.  v.McDougall,  108  Ind.  179. 
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cover  the  value  of  the  animal,  or  any  part  of  it,  cannot 
recover  for  an  injury  to  it  nor  for  its  loss.  When  the 
bailee  sues,  the  reversioner  is  not  a  necessary  party.(i) 
In  such  an  instance  there  is  no  difference  between  an 
a(5lion  on  the  statute  and  one  at  common  law.(2)  But  a 
father  cannot  sue  and  recover  for  the  destruction  of  his 
son's  animal,  even  though  the  son  live  with  him  at 
home.(3)  In  a  joint  a6tion  by  two  or  more,  a  recovery  can 
be  had  only  for  those  animals  owned  by  them  jointly. (4) 
Such  joint  ownership  must  be  reasonably  and  stridtly 
proved.  (5) 

§  245.  Demand  Before  Suit  Brought.— Unless 

the  statute  requires  it,  a  demand,  before  suit  brought,  made 
on  the  railway  company  for  the  amount  of  damages  in- 
curred, is  not  necessary. (6)  But  if  the  statute  requires  it, 
the  demand  must  be  made  before  suit  brought.  Thus  a 
statute  provided  that  '•  in  case  such  railway  [producing  the 
injury]  shall  fail  for  thirty  days  after  the  demand  to  pay 
the  full  value,"  etc.,  ''  such  owner  mav  sue  and  recover 
the  full  value,"  etc.,  "together  with  a  reasonable  attorney 
fee  ;"  it  was  held  that  not  only  must  a  demand  be  made  in 
order  to  recover  the  attorney  fee,  but  also  to  recover  the 
principal  sum. (7)  If  the  statute  designates  the  agent  of  the 
company  upon  whom  the  demand  must  be  made,  its  terms 
must  be  complied  with  ;  and  a  demand  upon  any  one  else 
will  not  be  sufficient. (8)     The  bill  of  particulars  or  com- 

(1)  St.  Louis,  etc.,  R.  W.  Co.  v.  Biggs,  50  Ark.  169. 

(2)  Id.  Ohio,  etc.,  R.  R.  Co.  v.  Jones,  27  111.  41. 

(3)  Morris  v.  St.  Louis,  etc.,  R.  R.  Co.,  58  Mo.  78. 

(4)  St.  Louis,  etc.,  R  R.  Co.  v.Linder,  39  111.  433. 

(5)  Illinois  Central  R.  R.  Co.  v.  Finnigan,  21  111.  646. 

(6)  Georgia  R.  R.  Co.  r.  Monroe,  49  Geo.  373. 

(7)  Kansas  Pacific  R.  W.  Co.  r.  Ball,  19  Kas.  535;  see  Denver,  etc., 
R.  R.  Co.  V.  Henderson,  10  Colo.  1. 

(8)  Central  Brancn  R.  R.  Co.  o.  Ingram,  20  Kas.  66. 
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plaint  must  contain  an  allegation  that  a  demand  was  made 
upon  the  proper  agent,  and  this  must  be  proved.  But 
where  the  allegation  was  that  a  demand  had  been  made 
upon  the  agent  of  the  defendant  by  the  owner,  it  was  held 
sufficient  after  verdicft,  and  meant  that  he  was  such  an 
agent  upon  whom  a  demand  could  be  made.(i)  Where 
the  notice  was  served  upon  the  receiver  in  charge,  that 
was  deemed  sufficient  under  a  statute  providing  that 
such  notice  could  be  served  upon  "  any  officer,  station  or 
ticket  agent,  employed  in  the  management  of  the  business 
of  the  corporation  in  the  county  where  the  injury  was 
sustained. "(2) 

§  246  Appraisement— Presentation  of  Claim. 

— In  Dakota,  the  statute  providing  for  an  appraisement  by 
appraisers  is  merely  cumulative  and  not  a  condition  pre- 
cedent to  a  recovery. (3)  In  Colorado  a  statute  required 
the  owner  to  make  out  and  deliver  to  an  agent  or  officer 
of  the  company,  within  six  months  after  the  injury,  an 
affidavit  of  ownership,  and  to  cause  it  to  be  appraised  be- 
fore suit  brought.  It  was  held  that  this  was  to  afford  the 
company  '*  an  opportunity  in  all  cases  to  pay  the  fair  value 
of  animals  injured  by  their  engines  or  cars  without  suit." 
But  the  failure  of  the  plaintiff  to  have  the  cattle  appraised 
was  a  matter  of  abatement,  and  a  failure  to  so  plead  it  was 
a  waiver  of  the  objection  that  could  have  been  made. (4) 
Where  no  statute  required  an  appraisement,  but  the  plaintiff 
procured  the  appraisement  of  the  animal  killed  by  two 
appraisers,  this  appraisement  was  held  to  be  an  admiss- 

(1)  Missouri  Pacific  R.  W.  Co.  0.  Morrow,  36  Kas.  495. 

(2)  Brockert  v.  Central  Iowa  R.  W.  Co.,  47  N.  W.  Rep.  1026. 

(3)  Volkman  r.  Chicago,  etc.,  R.  R.  Co.  (Dak.)  S.  C.  37  N.  W.  Rep. 
731. 

(4)  Atchison,  etc.,  R.  R.  Co.  v.  Lujan,  6  Colo.  338;  see  Denyer,  etc., 
R.  T.  Co.'r.  Henderson,  10  Colo.  1;  Union  Pacific  R.  R.  Co.  v,  Stern- 
berg, 13  Colo.  141. 
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ion  on  his  part  of  the  value  of  the  animal  as  stated ;  but  it 
was  subje<Si  to  be  explained,  or  rebutted,  by  proof  of  any 
fa6t  connected  with  the  appraisement  which  was  admissible 
as  part  of  the  res  gestae ;  as,  that  he  had  told  the  appraisers 
to  put  the  lowest  cash  value  on  the  animal,  not  exceeding 
the  sum  fixed  by  them,  because  the  agent  of  the  company 
had  promised  that  the  claim  should  be  paid  at  once  with- 
out abatement.(i)  When  an  officer  of  the  company  took 
the  claim  as  presented  and  promised  to  forward  it  to  the 
proper  officer  of  the  defendant,  and  afterwards  said  to  the 
plaintiff  that  he  did  forward  it,  and  it  would  be  paid  on  his 
return  trip  ;  and  the  evidence  showed  that  he  had  done  in 
like  manner  with  other  claims  and  had  paid  them ;  and  he 
held  himself  out  as  a  claim  agent  of  the  company ;  this 
was  sufficient  evidence  of  due  presentation  to  authorize 
the  submission  of  the  question  of  presentation  to  the  jur)% 
even  though  the  defendant's  evidence  tended  to  show  no 
authority  in  the  agent  to  receive  the  claim.(2)  Evidence 
of  an  offer  to  arbitrate  the  claim  is  not  admissible. (3) 
*' Assessed  value"  used  in  an  instru6lion,where  no  appraise- 
ment was  made,  was  held  not  error ;  such  an  expression  re- 
ferring to  the  value  proved. (4)  Presenting  an  account,  by 
the  owner  to  the  company,  for  the  value  of  the  animal, 
giving  the  date  of  the  accident,  is  sufficient.(5) 

§  247.  Eipert  Testimony  Reg^ardingr  Fence- 
Opinion. — Expert  testimony  to  show  the  sufficiency  or 
insufficiency  of  the  fence  is  not  admissible. (6)  The  wit- 
nesses must  describe  the  fence,  and  let  the  jury  decide  its 

(1)  East  Tennessee,  etc.,  R.  R.  Go.  v.  Bayliss,  74  Ala.  150. 

(2)  Alabama,  etc.,  R.  R.  Co.  v.  Roebuck,  76  Ala.  277. 

(3)  Mundbenk  v.  Central  Iowa  R.  R.  Co.  57  la,  718. 

(4)  Chio,  etc.,  R.  W.  Co.  r.  Clutter,  82  111.  123. 

(5)  Ft.  Scott,  etc.,  R.  W.  Co.  v.  Holman,  25  Pac.  Rep.  585. 

(6)  Enright  jr.San  Francisco,  etc.,  R.  R.  Co.,  33  Cal.  230;  Baltimore, 
etc.,  R.  R.  Co.  V,  Schultz,  43  Ohio  St.  270;  S.  C.  1  N.  E,  Rep  324. 
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sufficiency  or  insufficiency.(i)  But  the  testimony  of  a 
witness,  who  had  seen  the  fence,  touching  its  sufficiency  to 
keep  out  stock,  is  admissible  to  prove  that  it  so  operated. 
Such  testimony  is  not  a  matter  of  opiDion.(2)  So  if  a 
witness  made  an  examination  of  the  fence  where  the  ani- 
mal went  upon  the  track,  he  may  state  whether  it  is  or  is 
not  a  sufficient  fence  to  turn  stock ;  for  such  is  not  a  mere 
opinion  or  hearsay. (3)  Whether  or  not  a  cattle-guard  is 
properly  constru<!:ted  is  not  a  question  calling  for  the  testi- 
mony of  an  expert.  (4)  When  the  manner  ol  its  construc- 
tion is  shown,  the  jury  is  competent  to  determine  its  fitness 
for  use. (5) 


§  248.  Eyidence    Regrarding^    Safficiency     of 


Fence. — It  is  not  admissible  to  show  that  the  company  is 
liable  to  build  a  fence  where  it  is  claimed  to  be  a  duty 
devolving  upon  it  so  to  do,  by  showing  that  it  had,  where 
the  a6lion  is  to  recover  dam.agesfor  taking  a  right  of  way, 
built  fences  for  other  proprietors  along  the  line,(6)  If  the 
plaintiff  first  introduces  evidence  to  show  that  he  had  a  con- 
trail with  the  company  for  a  certain  kind  of  fence  to  be 
built  by  it,  he  is  precluded  from  introducing  evidence 
tending  to  show  that  the  fence  built  was  not  a  statutory 
one. (7)  In  Kansas,  where  hogs  can  only  run  at  large 
upon  a  vote  of  the  township  to  that  effeA,  it  will  not  be 
presumed  that  such  a  vote  was  taken  ;(8)  and  if  it  is  shown 
that  they  were  at  large,  it  raises  a  presumption  that  they 
were  so  with  the  owner's  permission.(9)    Evidence  of  the 

(1)  Id. 

(2)  Silvarer  v.  Hanson,  77  Cal.  579. 

(3)  Dunn  0.  Chicago,  etc.,  R.  R.  Co.,  58  la.  674. 

(4)  Swartout  v.  New  York  Central,  etc.,  R.  R.  Co.  7  Hun  571. 

(5)  Moras  v.  Boston,  etc.,  R.  R.  Co.,  2  Cusb.  536. 

(6)  Enright  v.  San  Francisco,  etc.,  R.  R.  Co.,  33  Cal.  230. 

(7)  Atchison,  etc.,  R.  R.  Co.  r.  Yates,  21  Kas.  613. 

(8)  Atchison,  etc.,  R.  R.  Co.  v.  Hegwir,  21  Kas.  622. 


394  FENCES.  §    249 

kind  of  a  fence  at  a  time  subsequent  to  the  injury  is  not 
admissible,  unless  it  is  shown  that  no  change  had  taken 
place  in  its  condition  since  the  injury,(i)  The  condition 
of  the  fence  for  one  half  mile,  up  and  down  the  railroad 
from  the  place  of  injury  and  even  on  both  sides,  may  be 
given  in  evidence. (2)  If  the  animal  went  on  the  track  by 
reason  of  bars  being  down,  evidence  of  their  height 
is  immaterial. (3)  Evidence  of  other  injuries  to  stock 
inilidted  at  the  same  place  is  not  admissible;  but  if 
admitted,  and  the  judgment  is  clearly  right  upon  the 
,  evidence,  the  case  will  not  be  reversed  upon  appeal. (4) 
Fencing  up  the  place  of  entry  after  the  accident  is  an 
admission  upon  the  part  of  the  company  that  the  place 
can  be  legally  fenced. (5)  Proof  of  negligence  is  imma- 
terial.(6)  Whether  or  not  a  fence  is  sufficient,  in  the 
absence  of  a  statutory  definition  of  a  sufficient  fence,  is  a 
question  for  the  jury. (7) 

§  249  Variance — Amendment. — In  an  action  on 

the  statute  there  can  be  no  recovery  for  a  negligent  killing. 
(8)  In  such  an  instance,  an  instruction  concerning  a  neg- 
ligent killing  will  be  a  sufficient  error  to  reverse  the  case.(9) 
And  in  Missouri,  when  the  action  is  based  on  section  809, 
there  can  be  no  recovery  under  section  2124,  even  though 

(1)  Brentner  v.  Chicago,  etc.,  R.  R.  Co.,  68  la.  625. 

(2)  Maberry  v.  Missouri  Pacific  R.  W.  Co.,  83  Mo.  661. 

(3)  Bay  City,  etc.,  R.  R.  Co.  v.  Austin,  21  Mich.  390. 

(4)  Rockford,  etc.,  R.  R.  Co.  r.  Rafferty,  73  111.  68. 

(5)  Toledo,  etc.,  R.  R.  Co.  v.  Owen,  43  Ind.  406. 

(6)  Edwards  v.  Hannibal,  .etc.,  R.  R.  Co.,  66  Mo.  567;  Shelton  v,  St. 
Louis,  etc.,  R.  R.  Co.,  60  Mo.  412;  Nail  v.  St.  Louis,  etc.,  R.  R.  Co.,  69 
Mo.  112;  Bigelow  v.  North  Missouri  R.  R.  Co.,  48  Mo.  510. 

(7)  Toledo,  etc.,  R.  R.  Co.  v.  Cory,  39  Ind.  218. 

(8)  Gary  v.  Louis,  etc.,  R.  W.  Co.,  60  Mo.  209;  Edwards  r.  Hanni- 
bal, etc,  R.  R.  Co.,  66  Mo.  567;  Ashbach  v.  Chicago,  etc.,  R.  W.  Co.,  74 
la.  248;  S.  C.  37  N.  W.  Rep.  182. 

(9)  Jeffersonville,  etc.,  R.  R.  Co.  v.  Lyon,  55  Ind.  477. 
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the  evidence  clearly  make  out  a  case  under  it.(i)  So 
charging  negligence  in  running  a  train  will  not  entitle  the 
plaintiff  to  prove  negligence  in  not  maintaining  cattle- 
guards  or  in  not  building  a  fence, (2)  The  proof  must 
conform  to  the  facts  as  alleged,  and  the  natural  connec- 
tion between  them  established. (3)  But  under  a  charge 
that  there  was  no  fence,  the  plaintift'  may  show  an  insufli- 
cient  one.(4)  Alleging  the  animal  was  killed  at  a  station, 
proof  that  it  was  killed  nine  hundred  yards  away  makes 
no  variance. (5)  Where  the  charge  was  that  the  horse 
escaped  from  the  plaintifTs  field  and  went  through  fields 
of  several  adjoining  owners  to  the  track,  it  was  held  an 
immaterial  variance  that  the  horse  went  through  only 
one  adjoining  field  to  the  track ;  and  the  complaint  could 
be  amended  on  motion  to  correft  the  error.(6)  A  charge 
of  killing  one  sow  and  one  cow  is  supported  by  showing 
that  one  cow  and  one  "shoat"  about  three  months  old  was 
killed. (7)  It  was  alleged  that  two  colts,  worth  $100  each, 
were  killed  ;  but  the  proof  showed  one  worth  $150  and  the 
other  worth  $50.  This  was  held  an  immaterial  variance, 
which  could  be  amended,  and  would  be  so  deemed  on  an- 
peal. (8)  But  charging  ''damages  done  to  this  plaintifTs 
stock  by  defendant's  engines  passing  over  said  railroad" 
is  too  general   a  statement  to  admit  proof  of  the  killing  of 

(1)  Luckie  v.  Chicago,  etc.,  R.  R.  Co.,  67  Mo.  245. 

(2)  Lathrop  r.  Central  Iowa  R.  W.  Co.  09  la.  106;  S.  C.  28  N.  W. 
Rep.  465. 

(3)  Lemon  r.  Chicago,  etr.,  R.  W.  Co.,  j>9  Mich.  618;  S.  C.  26  N.  \V. 
Eep.  791. 

(4)  Toledo,  etc.,  R.  R.  Co.  v.  Fowler,  22  Ind.  316. 

(6)  Brown  v.  Missouri  Pacific  R.  W.  Co.,  14  Mo.  App.  580. 

(6)  Underbill  r.  New  York  Central  R.  R.  Co.,  21  Barb.  489. 

(7)  Jebb  f.  Chicago,  etc.,  R.  W.  Co.,  67  Mich.  160;  S.  C.  34  N.  W. 
Rep.  538. 

(8)  Louisville,  etc.,  R.  W.  Co.  t.  Overman,  88  Ind.  115. 
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a  colt,  in  an  a6lion  for  negligence.(i)  If  the  charge  is 
that  the  defendant  killed  the  animal  on  its  railroad,  it  is 
error  to  admit  evidence  that  such  killing  had  been  done 
bv  the  defendants'  cars  on  the  railroad  of  another  com- 
pany ;  and  over  objeftion  the  complaint  cannot  be  so 
amended  as  to  conform  to  such  erroneous  evidence.(2)  In 
New  Hampshire  it  was  said,  in  a  case  of  negligent  killing 
upon  the  proof  showing  the  injury  was  caused  by  the  fail- 
ure to  build  or  maintain  a  fence,  that  the  plaintiff  could 
amend, "probably  without  terms."  by  inserting  that  the  ani- 
mal got  over  an  insufficient  fence  ;  but  after  verdict  it  was  too 
late  to  insist  on  the  variance,  unless  objecSlion  to  the  evidence 
was  made  at  the  trial. (3)  Proof  that  the  horse,  by  reason  of 
negleft  to  maintain  a  fence,  went  upon  a  track,  and  fell 
into  a  bridge,  and  in  some  way  was  killed,  is  not  a  material 
variance  or  defeft  of  proof  under  a  charge  that  the  horse 
was  killed  in  being  taken  out  of  the  bridge. (4) 

§  250.  Assi§^nineiit« — A  claim  against  a  railroad 
company,  for  killing  stock  by  reason  of  a  failure  to  fence, 
may  be  assigned  ;(5)  and  the  assignee  may  bring  suit 
thereon  in  his  own  name. (6)  "The  ancient  doftrine," 
said  the  Court  of  Mississippi,  **  was  that  a  demand  arising 
out  of  a  tort  was  not  assignable,  but  the  modern  cases  re- 
strift  the  principle  to  torts  against  the  person,  or  to  such 
as  did  not  survive  to  the  personal  representatives  after 
death,  such,  for  instance,  as  slander,  assault  and  battery, 
sedudlion,  and  the  like.  Torts  to  property  on  the  other 
hand,  whereby  estates  are  destro3'ed  or  diminished,  are  now 

(1)  Grand  Rapids,  etc.  R.  R.  Co.  v.  Southwick.  30  Mich.  444. 

(2)  Cincinnati,  etc.,  R.  R.  Co.  t7.  Bunnell,  61  Ind.  183. 

(3)  Smith  v.  Eastern  R.  R.  Co.,  35  N.  H.  356. 

(4)  Moser  v,  St.  Paul,  etc.,  R.  W.  Co.,  42  Minn.  480. 

(5)  Asher  v.  St.  Louis,  etc.,  R.  \V.  Co.,  89  Mo.  116. 

(G)  Chicago,  etc.,  R.  R.  Co.  r.  Packwood,  59  Miss.  280;  Louisville, 
etc.,  R.  W.  Co.  p.  Goodbar,  88  Ind.  213. 
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held  assignable,  either  by  the  a<5l  of  the  party,  or  by  gen- 
eral assignment,  by  operation  of  law,  and  the  docftrine  is 
recognized  both  in  England  and  America.  The  claim 
being  assignable,  and  the  transfer  having  been  made  in 
writing,  the  assignee  had  the  right  to  bring  the  suit  in  his 
own  name/'(i)  In  Indiana  it  is  said  that  the  liability  was 
wholly  statutory,  not  a  tort,  and  was  assignable.  In  Iowa 
a  claim  for  double  damages  may  be  assigned,  and  the 
assignee  recover  thereon. (2) 

§  251  Double  Damag^es — Notice — Practice. — 

Several  of  the  statutes  giving  double  damages  require 
notice  of  the  injury  infiidted  to  be  served  upon  some  de- 
signated agent  of  the  company  before  suit  brought,  and  a 
certain  period  thereafter  allowed  for  payment  of  the  dama- 
ges caused  by  the  injury  inflicted.  If  it  is  not  paid  with- 
in that  time,  suit  may  be  brought  and  double  the  amount 
due  recovered.  It  will  be  perceived  that  the  double  dam- 
ages are  collected  only  upon  a  contingency ; — a  failure 
to  pay  after  notice  given. (3)  An  aflidavit  stating  the  in- 
jury must  accompany  the  notice.  Where  such  an  affidavit 
set  out  "that  said  animals  were  not  on  the  track  of  said 
railroad  company  by  any  fault  of  his  [the  owner's]  or  by 
any  procurement  of  his,  but  were  by  reason  of  fencing  up 
the  crossing  of  said  railroad  company,  and  not  providing 
another  in  its  stead  where  the  same  passed  through  the 
premises  of  affiant;"  and  the  statute  allowed  a  recovery 
'•by  reason  of  the  want  of  such  fence  or  fences,"  it  was 
held  that  the  company  was  not  liable  to  double  damages, 
the  affiant  claiming  it  '*by  reason  of  fencing  up  the  cross- 
ing."    Having  made  such  an  affidavit,  the  plaintiflf  was 

(1)  Chicago,  etc.,B.  R.  Co.  v.  Pack  wood,  supra, 

(2)  Everett  v.  CeDtral  Iowa  R.  W.  Co.,  73  la.  442;  S.  C  35  N.  W. 
Rep.  609. 

(3)  Jones  r.  Galena,  etc.,  R.  R.  Co.  16  la.  6. 
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estopped  to  claim  double  damages  even  though  the  killing 
occurred"by  reason  of  the  want  of  such  fence  or  fences."(i) 
But  where  the  value  of  the  animal  killed,  in  the  notice  and 
affidavit,  was  placed  at  $60,  and  the  petition  iixed  it  at  $40, 
it  was  held  immaterial  so  far  as  it  concerned  the  plaintifTs 
right  to  double  damages,  in  the  absence  of  bad  faith.  "If 
the  defendant  considered  the  claim  was  made  in  bad  faith, 
that  faft  should  have  been  pleaded  and  issue  joined  there- 
on, and  the  same  submitted  to  the  jury."(2)  An  allegation 
in  the  petition  that  the  defendant  had  been  duly  notified 
of  the  killing  of  the  cow  and  payment  thereof  duly  de- 
manded" is  sufficient  to  enable  the  plaintiff  to  recover 
double  damages. (3)  If  the  defendant  desires  to  avoid  the 
liability  of  the  damages  imposed  by  such  a  statute,  it  must 
tender  the  full  amount  due  within  the  thirty  days ;  and  if  it 
do  not,  even  though  adling  in  good  faith  in  failing  to  make 
the  tender,  it  will  be  liable. (4)  In  Arkansas  the  company 
killing  stock  must  post  up  at  the  depot  nearest  the  place  of 
the  accident,  within  a  week  thereafter,  to  be  kept  up  for 
twenty  days,  a  description  of  the  stock,  or  be  liable  for 
double  its  value.  The  onus  of  proving  a  non-compliance 
with  this  statute  was  held  to  lie  upon  the  plaintiff; — at 
least  he  must  offer  some  proof  of  a  failure  to  comply  with 
its  terms,  perhaps,  however,not  very  stringent  proof,  it  was 
said,  but  such  as  would,  in  the  absence  of  any  proof  on  the 
subje(5\,  warrant  the  jury  in  inferring  that  notice  had  not 
been  given. (5)  There  can  in  no  instance  be  a  recovery 
for  more  than  twice  the  amount  stated  in  the  affidavit,  the 

(1)  Davis  v.  Chicago  etc.,  R.  R.  Co.  40  la.  292. 

(2)  Valleau  v.  Chicago  etc.,  R.  R.  Co.  73  la.  723;  36  N.  W.  Rep.  760. 

(3)  Clary  v.  Iowa  Midland  R.  W.  Co.,  37  la.  344.  In  an  action  be- 
fore a  justice  it  is  not  necessary,  in  order  to  recover  double  damages, 
to  plead  seryiee  of  the  notice.  Brandt  v.  Chicago,  etc.,  £.  R.  Co.,  62 
la.  114. 

(4)  Brandt  v,  Chicago,  etc.,  R.  R.  Co.,  26  la.  114. 

(5)  Kansas  City,  etc.,  R.  R.  Co.  v.  Summers,  45  Ark.  295. 
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plaintiff  being  estopped  to  claim  more.(i)  The  plaintiff 
may  recover  double  damages  for  the  amount  he  has  spent 
in  doctoring  the  animal  injured,  his  loss  of  time  and  the 
loss  of  the  animal's  service/(2) 

§  252.  Object  and  Serrice  of  rVotice— Suffi- 
ciency of  AffidaTlt. — -'The  objedt  [of  the  statute] 
was  to  provide  a  notice  and  advise  the  company  how  much 
and  for  what  the  injured  party  claimed.  The  sanctity  of 
an  oath  was  provided  that  the  company  should  not  be 
made  liable  to  the  penalty  of  double  damages,  in  order 
to  pay  an  extravagant  and  unverified  demand. "(3)  The 
affidavit  may  be  made  by  any  one  knowing  the  fa6ts.(4) 
In  Iowa,  formerly,  the  original  affidavit  must  have  been 
left  with  the  company,  a  co'py  would  not  do;(5)  but  now  a 
copy  is  sufficient. (6)  The  notice  need  not  be  separate 
from  the  affidavit,  they,  may  be  combined  ;  in  facSl  a  verified 
notice,  if  it  have  all  the  essentials  of  the  affidavit,  is  suffi- 
cient.(y)  The  affidavit  need  not  especially  designate  the 
place  where  the  injury  occurred. (8)  It  need  only  show 
the  claim  and  fadt  of  the  injury.  A  showing  that  the 
animal  was  '^running  at  large,"  and  that  it  was  destroyed 
"without  the  willful  act  of  the  owner,"  is  not  necessary. {9) 
Where  the  animal  was  killed  by  the  "Central  Iowa  Rail- 

(1)  Man  well  v.  Burlin|?ton,  etc.,  R.  W.  Co.,  80  la.  662. 

(2)  Manwell  v.  Burlington,  etc.,  R.  W.  Co.,  80  la.  662. 

(3)  Mendel!  v.  North  Western  R.  R.  Co.  20  la.  9. 

(4)  Henderson  r.  St.  Louis,  etc.,  R.  R.  Co.  36  la.  387. 

(6)  McNaught  v.  Chicago,  elc,  R.  R.  Co.,  30  la.  336;  Campbell  i'. 
Chicago,  etc.,  R.  R.  Co.,  35  la.  334;  Cole  r.  Chicago,  etc.,  R.  R.  Co.,  38 
la.  311. 

(6)  Van  Slyke  v.  Chicago,  etc.,  R.  W.  Co.,  80  la.  620. 

(7)  Mandell  v.  North  Western,  etc.,  R.  R.  Co.,  20  la.  9. 

(8)  Mundhenk  v.  Central  Iowa  R.  R.  Co.,  57  la.  718, 

(9)  Mackie  v.  Central  R.  R.  Co.,  54  la.  540. 
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way  Company,"  and  the  notice  was  addressed  to  the  Iowa 
Central  Railway  Company,  but  served  on  the  former  com- 
pany, it  was  held  sufficient  under  the  statutory  rule  that 
"the  omission,  alteration  or  transportation  of  any  of  the 
words,  if  the  words  in  the  name  are  synonymous  with  the 
true  name  of  the  corporation,  is  not  a  misnomer  that  will 
defeat  the  notice/'  In  such  an  instance  the  Court  may 
say  to  the  jury  that  if  the  plaintiff  intended  to  serve  the 
notice  on  the  defendant,  if  the  misnomer  was  a  mistake,  it 
was  sufficient ;  but  if  he  intended  to  serve  it  on  some  other 
company,  it  was  not.(i)  Proof  of  the  service  may  be 
made  by  the  sworn  return  thereon. (2)  If  served  by  a 
constable,  his  return  is  the  proper  evidence ;  and  he  may 
amend  the  return  so  as  to  show  that  he  served  the  original, 
instead  of  a  copy,  upon  the  company.(3)  Oral  proof  is  not 
admissible,  although  its  admission  is  a  harmless  error.(4) 
The  jurat  to  the  affidavit  may  be  amended  within  a  rea- 
sonable time,  even  on  the  trial.  The  affidavit  mav  be 
served  by  any  one. (5)  Service  of  the  notice  and  affidavit 
may  be  made  upon  any  station  or  ticket  agent  employed 
in  the  management  of  the  defendant's  business. (6)  "Sta- 
tion agents  of  a  railroad  is  a  designation  commonly  used, 
and  it  is  well  understood  to  mean  agents  of  the  company 
operating  or  owning  a  road,  as  the  designation  station 
agents  of  the  railroad  or  corporation. "(7)  A  paper  shown 

(1)  Martin  r.  Central  Iowa  R.  R.  Co.  59  la.  411. 

(2)  Brandt  v.  Chicago  etc.,  R.  R.  Co.  26  la.  114;  Macon  etc.,  R.  R. 
Co.  V,  Baber,  42  Geo.  300. 

(3)  Liston  V.  Central  Iowa  R.  W.  Co.  70  la.  714;  S.  C.  29  N.  W.  Rep. 
445. 

(4)  McKinley  r.  Chicago  etc.,  R.  R.  Co.  47  la.  76. 

(5)  Mundhenk  v.  Central  Iowa  R.  R.  Co.  67  la.  718. 

(6)  Brandt  v.  Chicago  etc.,  R.  R.  Co.  26  la.  114;  Welsh  v.  Chicago 
etc.,  R.  R.  Co.  53  la.  632. 

(7)  Welsh  V.  Chicago  R.  R.  Co.  supra.;  Smith  v.  Chicago  eto.,R..W. 
Co.  60  la.  512;  Schlengener  v.  Chicago  etc.,  R.  W.  Co.  61  la.  235. 
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to  be  similar  to  the  affidavit  made,  but  not  a  copy,  is  not 
admissible  to  prove  the  contents  of  the  original  or  the 
affidavit  served  ;  nor  can  it  be  shown  that  the  affidavit  and 
notice  used  was  similar  to  others  introduced  in  evidence.(  i) 
*'  Where  the  fa<ft  of  service,  rather  than  its  sufficiency,  is 
at  issue ;  or,  the  fadt  of  the  person  upon  whom  the  service 
is  made  is  controverted,  such  faA  may  perhaps  properly  be 
left  to  the  jury  to  find,  under  proper  instruAions  by  the  Court 
as  to  the  law/'(2)  Unless  double  damages  are  claimed, 
service  of  the  notice  and  affidavit  need  not  be  made,(3)  Fail- 
ure to  set  out  the  notice  in  the  complaint  must  be  objefted 
toby  demurrer,  or  it  is  waived.(4)  Proof  of  the  contents  of 
the  notice  and  affidavit  may  be  made  by  duplicates(5)  or 
copies  shown  to  be  correal,  without  notice  to  the  defendant 
to  produce  the  originals.(6) 

§  253  Champerty  —  Combination  of  Cattle 
Owners  to  Prosecute  Stoeic  Claims.— In  Tennes- 
see the  question  arose  whether  it  was  legal  for  owners  of 
cattle  to  combine  by  articles  of  agreement  to  prosecute  a 
particular  railroad  for  stock  it  had  killed.  The  articles  of 
agreement  recited  that  a  particular  railroad  often  killed 
stock  without  giving  the  statutory  signals,  refused  to  pay 
only  one  half  their  own  valuation  ;  and  that  those  signing 
the  articles  agreed  to  form  themselves  into  a  company  "for 
the  purpose  of  contending,  under  the  law,  for  our  rights 
thus  infringed  upon  by  said  railroad  company  ;"  that  they 
did  not  intend  to  wage  any  war  on  the  company,  but 
wished  it  well,  wanting  only  *«a  fair  and  just  valuation  of 

(1)  Eeyser  v.  Kansas  City  eti\  R.  R.  Co.  66  la,  440. 

(2)  Cole  V.  Chicago  etc.,  R.  W.  Co.  38  la.  311. 

(3)  Rodemaoher  0.  Milwaukee  etc.,  R.  R.  Co.  41  la.  297. 

(4)  McEinley  v,  Chicago  etc.,  R.  R.  Co.  47  la.  76. 

(5)  Brentner  v,  Chicago  etc.,  R.  R.  Co.  68  la.  626. 

(6)  Smith  V,  Kansas  City  etc.,  R.  R.  Co.  68  la.  622. 
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stock  destroyed  by  railroad,  and  compensation  for  the 
same;"  that  they  should  have  a  president  and  secretary, 
who  should  perform  the  usual  duties ;  that  any  person 
could  become  a  member  by  paying  a  certain  sum  and  sign- 
ing the  articles  ;  that  if  the  particular  railroad  refused  "  to 
pay  a  just  and  fair  valuation,  by  two  disinterested  parties 
making  affidavit  to  the  same,"  the  association  **agrees 
jointly  to  carry  up  said  case  or  cases  to  the  highest  Court 
for  decision  ;"  and  that  if  the  company  should  dissolve,  the 
funds  on  hand  should  be  distributed  among  its  members. 
In  answer  to  interrogatories  it  was  elicited  that  the  objeA 
of  the  company  was  •'  to  secure  reasonable  compensation 
for  the  stock  of  said  company  unlawfully  killed  or  dam- 
aged by  the  railroad  company,  and  in  case  of  refusal,  by 
said  railroad  company,  to  pay  the  same,  to  appeal  to  the 
Courts,  and  jointly  to  pay  all  expenses  of  such  litigation." 
It  was  also  farther  stated  that  "the  fees  of  attorneys  for 
the  plaintiff  [the  owner  of  the  stock  killed]  he  expe<5ls  to 
be  paid  out  of  the  funds  of  said  stock  company."  A  sta- 
tute of  the  State  provided  that  "  No  party  plaintiff,  or  in- 
tending to  be  plaintiff,  to  a  suit  at  law  or  in  equity,  shall 
promise  or  agree  to  pay  or  give  any  greater  or  less  sum  of 
money,  or  any  greater  or  less  portion  of  the  thing  in  litiga- 
tion, upon  any  contingency,  upon  the  event  of  the  suit." 
It  was  contended  that  these  articles  of  agreement  violated 
the  provisions  of  this  se<5lion,  but  this  was  denied.  The 
Court  said  :  "  The  undertaking  is  only  a  confederation  of 
the  citizens  along  the  line  of  railroad,  who,  reciting  that 
they  have  sustained  wrong  without  compensation,  agree 
and  resolve  to  submit  not  to  their  repetition,  and  provide  a 
fund  for  their  several  protecSlion.  A  common  fund  is 
raised,  and  to  be  raised,  for  a  specific  purpose.  It  is  paid 
in  with  a  view  to  no  particular  suit,  and  with  no  agreement 
for  an  interest  in  any  suit.  The  amount  paid  in  does  not 
depend  upon  any  contingency  growing  out  of  the  suit,  or 
upon  the  event  of  it,  nor  do  the  parties  to  the  agreement 
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promise  to  give  or  receive  any  greater  or  less  sum  of 
money,  nor  any  greater  or  less  portion,  nor  in  fa<St  any  por- 
tion of  the  thing  in  litigation,  upon  any  contingency  or 
upon  the  event  of  the  suit.  The  apparent  sole  purpose  of 
the  association  is  to  secure  to  such  of  its  members  his 
rights  under  and  by  the  law,  with  no  interest  in  such  rights 
passed  or  pledged  to  his  colleagues.  Attorney's  fees  and 
costs  of  suit  are  no  more  contingent  in  a  suit  brought  in 
furtherance  of  this  agreement  than  on  any  other  suit.  The 
most  that  can  be  claimed  is  that  the  agreement  is  merely 
an  undertaking  that  they  will  be  sureties  to  any  one  or 
more  that  may  have  to  resort  to  the  Courts  for  redress  of 
wrong.  If  we  should  declare  the  amount  of  fees  and 
costs  expended  in  a  cause  at  the  suit  of  one  was  a  gift  on 
the  part  of  the  others,  to  enable  him  to  prosecute  his  suit, 
we  must  still  hold  it  is  no  violation  of  the  law.  We  know 
of  no  law  which  prohibits  an  agreement  between  parties 
to  devote  a  given  sum  of  money  to  such  for  the  prosecution 
of  any  meritorious  suit  he  may  then  or  thereafter  have. 
In  view  of  the  statute,  which  is  in  lieu  of  the  common 
law,  the  rules  of  common  law  can  give  us  but  little  aid. 
The  statute,  being  parol  in  character,  must  be  stridtly 
construed. "( I ) 

§  254.  Collection  and  Enforcement  of  Judge- 
ments.— In  Indiana,  and  possibly  in  some  other  states, 
statutes  have  been  enacSed  providing  a  method  of  speedy 
colleAion  of  judgments  rendered  for  stock  killed  or  in- 
jured by  railroad  companies.  In  Indiana  a  statute  pro- 
vides that  any  person  obtaining  such  a  judgment  before  a 
Justice  of  the  Peace  may  file  a  certified  transcript  of  it  in 
the  office  of  the  Clerk  of  the  Circuit  Court  of  the  countv 
in  .which  such  animal  was  killed  or  injured  ;  and  such 
Clerk  shall  enter  the  same  upon  the  order  book.     Then 

(1)  Mobile,  etc.,  R.  R.  Co.  v.  Etheridge,16  Lea,  398. 
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upon  at  least  a  ten  days  notice,  the  plaintiff  may  enter  a 
motion  for  a  writ  to  be  issued  to  the  sheriff  and  served  by 
him  on  any  agent,  condu6lor  or  employe  of  the  company, 
commanding  such  agent  to  appear  forthwith,  or  set  an  ap- 
pointed time,  and  answer  under  oath  the  amount  of  money 
in  his  hands,  and  also  the  probable  amount,  belonging  to 
the  company.  If  the  agent  answers  that  he  has  any  such 
money,  or  is  in  the  constant  receipt  of  it  as  such  agent, 
the  Court  must  order  him  to  pay  into  the  Clerk's  office  of 
the  Court,  at  such  times  as  may  be  named,  such  portions 
of  the  money  as  he  holds  or  will  receive,  not  exceeding  one 
half  the  amount  thereof,  as  may  be  deemed  just  by  the 
Court,  until  the  judgment  and  costs  are  fully  paid  and 
satisfied.(i)  Several  decisions  have  been  rendered,  con- 
struing the  praftice  under  this  statute.  The  first  is  that 
so  far  as  it  attempts  to  control  funds  in  the  hands  of  a 
receiver  appointed  by  a  Federal  Court  it  is  void,  when  the 
a<Ittion  is  brought  in  a  State  Court  to  collecSt  a  judgment.(2) 
But .  it  is  constitutional  so  far  as  it  concerns  the  State 
Courts,  not  being  a  special  statute  prohibited  by  the  con- 
stitution.(3)  A  proceeding  of  the  Circuit  Court  to  enforce  a 
judgment  rendered  before  a  Justice  of  the  Peace  is  a  new 
and  original  suit  or  proceeding  in  the  Circuit  Court,  and 
although  the  plaintiff's  pleading  is  designated  as  a  motion 
b}^  the  statute,  it  may  be  tested  by  a  demurrer  touching  the 
sufficiency  of  the  fails  alleged  ;  and  issues  of  either  law  or 
faft  may  be  formed  thereon,  as  in  other  civil  actions.  The 
decision  of  the  Court  ordering  the  agent  of  the  railway 
company  to  pay  over  money  is  final,  and  not  interlocutory, 
and  may  be  appealed  from,  to  the  Supreme  Court,  without 
regard  to  the  amount  of  the  judgment  sought  to  be  en- 
CD  R.  S  1881  ^  4029,  4030. 

(2)  Ohio,  etc.,  R.  R.  Co.  v.  Fitch,  20  Ind.  498. 

(3)  Toledo,  etc.,  R.  R.  Co.  v.  Nordyke,  27  Ind.  95. 
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forced,(i)  The  company  or  the  agent  in  such  a  proceed- 
ing may  contest  the  validity  of  the  original  judgment 
when  it  is  void ^i 2)  but  not  if  only  irregular, (3)  An 
appearance  on  the  part  of  the  agent  is  a  waiver  of 
service  of  notice,  or  of  an  improper  notice  or  service.(4) 
Where  a  motion  for  an  order  on  an  agent  of  the  company 
concluded  with  a  request  that  the  Court  "order  said 
agent  to  pay  into  the  Clerk's  office  of  said  Court  one- 
half  of  said  money,  or  so  much  thereof  as  will  pay  the 
judgment  and  costs  herein,"  and  no  obje6tion  was  made  to 
it  by  demurrer  or  motion  to  make  more  certain,  it  was  held 
that  no  objection  would  be  made  to  the  introduction  of  the 
record  of  said  judgment  in  evidence  on  the  ground  that 
**  the  motion  did  not  show  that  there  was  such  a  judgment 
rendered,  or  that  a  transcript  of  it  had  been  filed  and  re- 
corded in  the  Clerk's  office.  "(5)  In  such  a  proceeding,  a 
jury  trial  cannot  be  demanded. (6)  The  statute  we  have 
referred  to  also  allowed  a  motion  to  be  made  when  the 
aAion  was  originally  brought  and  judgment  obtained  in 
the  Circuit  Pourt.  No  provision  expressly  provided  for 
such  a  motion  when  the  judgment  rendered  before  a  Jus- 
tice of  the  Peace  was  appealed  from,  and  judgment 
rendered  in  the  Circuit  Court  on  such  appeal.  Therefore, 
in  such  an  instance,  it  was  claimed  that  no  such  a  motion 
could  be  successfully  made ;  but  the  Court  held  that  it 
could  the  same  as  if  the  case  had  been  originally  brought 
in  the  Circuit  Court. (7) 

(1)  Chicafi^o,  etc.,  R.  W.  Co.  v.  Summers,  113  Ind.  10;  Indianapolis, 
etc.,  R.  R.  Co.  V.  Kibby,  28  Ind.  479. 

(2)  Chicago,  etc.  R.  W.  Co.  v.  Summers,  113  Ind.  10. 

(3)  Louisville,  etc.,  R.  W.  Co.  v,  Thompson,  62  Ind.  87. 

(4)  Id. 

(5)  Logan  sport,  etc.,  R.  W.  Co.  v.  Byrdj  61  Ind.  525. 

(6)  Logansport,  etc.,  R.  W.  Co.  v.  Patten,  51  Ind.  487. 

(7)  Ft.  Wayne,  etc.,  R.  R.  Co.  r.  Clark,  59  Ind.  191.    See  generally, 
Railroad  Co.  v.  Hofkhines,  46  Ohio  St.  643. 
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§  255.  Jlliscellaneous. — If  the  plaintiffs  evidence 
shows  that  the  place  of  entry  is  not  a  proper  one  to  fence, 
the  defendant  can  successfully  demur  to  the  evidence.(i) 
If  there  is  a  conflict  in  the  evidence  concerning  the  suffi- 
ciency or  insufficiency  of  the  fence,  the  Court  cannot  enter 
a  non-suit.(2)  An  interrogatory  asking,  "could  the  defen- 
dant have  lawfully  fenced  its  track  at  the  point "  where 
the  animals  entered  upon  it,  calls  for  a  question  of  law» 
and  maybe  refused-(3)  So  a  special  finding  that  such 
place  could  have  been  fenced  is  also  a  conclusion  of 
law. (4)  If  snow  sheds  on  the  company's  right  of  way 
cause  snow  to  drift  on  the  plaintifTs  lands,  he  is  without 
remedy. (5)  A  prayer  for  double  damages  will  not  prevent 
the  recovery  of  single  damages. (6)  If  there  are  two  para- 
graphs, the  prayer  in  the  last  is  sufficient  to  recover  upon 
the  first  one. (7)  The  fadt  that  the  animal  was  killed  on 
Sunday  does  not  vary  the  company's  liability, (8) 

(1)  Musick  V.  Atlantic,  etc.,  R.  R.  Co.,  57  Mo.  134. 

(2)  Welch  V.  Abbott,  (Wia.)  40  N.  W.  Rep.  223. 

(3)  Louisville,  etc.,  R.  R.  Co.  v.  Worley,  107  Ind.  320. 

(4)  Bechdolt  r.  Grand  Rapids,  etc.,  R.  R.  Co.,  113  Ind.  343. 
(6)  Carson  v.  Western  R.  R.  Co.,  8  Gray,  423. 

(6)  Scott  V,  Sr.  Louis,  etc.,  R.  W.  Co.,  75  Mo.  136. 

(7)  Briggs  v.  Missouri  Pacific  R.  W.  Co.,  82  Mo.  37. 

(8)  Tingle  v.  Chicago,  etc.,  R.  R.  Co.,  60  la.  333, 
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CHAPTER  XXIV. 

Private  Crossings. 

Section  266.  Definition. 

257.  Company  must  pat  in  Private  Crossings. 
268.  Damages—Not  Required  to  put  in  Crossing. 

259.  Damages  do  not  Cover  Cost  of  Crossing. 

260.  Waiver  of  Right  to  Crossing  by  Conveyance  of  Right 

of  Way. 

261.  Conveyance  of  Right  of  Way  not  a  Release  of  Right 

to  Farm  Crossing. 

262.  Contract  for  a  Crossing. 

263.  Power  of  Company's  Agent  to  make  Contract  for  Cross- 

ings— Built  under  Void  Contract. 

264.  Contract  for  Crossing  Running  with  Land — Tenant. 

265.  Approaches. 

266.  Contract  to  makeCrossing"Convenient"— Gates— Pub* 

lie  User. 

267.  Kind  and  Sufficiency  of  Crossing. 

268.  •*  Necesbary  "  Farm  Crossings. 

269.  Place  for  Crossing-— Selection. 

270.  Failure  of  Statute  to  Specifly  the  Place  For,  or  Who 

shall  Select  the  Place. 

271.  Crossing  Acquired  by  Adverse  User. 

272.  Only  Person  to  be  Benefited  can  Require  Crossing — 

Waiver  of  Kind. 

273.  Passage  under  Track  may  be  Enforced. 

274  Duty  to  Furnish  Crossings  Mandatory. 

275  Power  in  Railway  to  take  Lands  to  make  Crossing  upon. 

276.  Courts  may  Enforce  the  Construction  of  Crossings. 

277.  Jurisdiction  to  Enforce  Construction  of  Accommoda- 

tion Works. 
278  Uncertainty  in  Contract  for  Crossings. 

279.  Impossible  to  Enforce  Contract — Interest. 

280.  Changing  place  of  Bridge  without  Consent  of  Owner. 

281.  Company  cannot  take  out  Crossing. 

282.  Trustees  and  Receivers  must  put  in  Crossings. 

283.  Damages  for  Failure  to  put  in— Insufficient  Crossing- 

Damages  in  Lien  of  Performance. 
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284.  Repairing  and  Maintaining. 

285.  Obstructing  Private  Crossing  and  Private  Way. 

286.  Company  must  Fence  at  Private  Crossing — Waiver. 

287.  Farm  Crossing  Used  as  a  Public  one. 

288.  Same  Continued. 

289.  Cattle-Guards. 

290.  Early  Pennsylvania  Rule  Concerning  the  Duty  of  Land- 

Owners  to  provide  Guards  for  Pitfalls— Owners  of 
Cattle  not  Liable  for  a  Trespass  on  Unindoaed  Wood- 
Lands. 

291.  Rigbts,  Duties  and  Injuries  at  Private  Crossings. 

292.  Correlative  Rights  and  Duties  at  Private  Crossings. 

§  256  Deflnition—Farm  Crossings— The  Supreme 
Court  of  Georgia  has  defined  a  crossing  in  the  following 
language :  "  The  crossing  includes  the  width  of  the  land 
on  both  sides  of  the  road  allowed  by  charter,  or  appropri- 
ated by  the  company  therefor,  and  for  as  many  feet  beyond 
each  way  as  is  necessary  for  a  traveler  to  get  on  and  oft 
the  crossing  safely  or  conveniently."! i)  This,  however, 
is  a  definition  of  a  public  crossing ;  and  while  not  stri<5Uy 
applicable  to  a  private  one,  it  maj'  be  taken  as  very  near- 
ly a  correct  definition  of  the  latter.(2)  A  statute  required 
a  railway  company  to  put  in  a  private  crossing  whenever 
it  ran  through  a  farm  or  tract  of  land,  so  the  owner  there- 
of could  pass  from  one  part  of  his  farm  to  the  other ;  and 
it  was  also  required  to  put  in  a  crossing  where  it  ran  on  a 
line  between  two  farms,  so  that  the  one  land-owner  could 
pass  over  to  the  other's  farm.  But  it  was  held  that  this 
statute  did  not  apply  to  an  instance  where  a  highway  ran 
parallel  with  it,  and  the  land-owner  thus  cut  off  from  ac- 
cess to  the  highway.  If  the  crossing  had  been  such  as  the 
statute  defined,  the  company  would  not  have  been  liable 
for  the  stock  of  a  third  person,  which  got  through  the  open 
gate  at  the  crossing ;  but  not  being  such,  the  company  was 
liable,  even  though  the  stock  came  from  the  highway.(3) 

(1)  Collier  v.  Georgia  R  R.  Co.  76  Geo.  611. 

(2)  See  Meeker  p.  Chicago,  etc.,  R.  W.  Co.,  64  la.  641. 

(3)  LoulsvUle  etc.,  R  R  Co.  v.  Hughes,  28  N.  Ei  Rep.  158. 
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§  257.  €onipaiiy  must  put  in  PriTate  Cross- 
ing's.— It  was  a  common  thing  in  the  early  Legislation  on 
the  siibjeft  of  railroads  for  the  Legislature  to  negleft  to 
provide  for  the  right  to  private  crossings  ;  but  if  it  under- 
took to  do  so,  the  crossing  became  the  land-owner's  pro- 
perty and  could  not  be  removed,  except  when  necessary 
for  the  improvement  of  the  road.(  i )  It  is  to  be  observed 
that  in  the  case  cited  the  company  had  only  an  easement, 
and  did  not  own  the  fee-simple  of  its  right  of  way.  But 
it  is  now  settled,  whether  a  statute  expressly  requires  the 
putting  in  of  crossings  or  not,  that  where  a  right  of  way 
runs  through  a  farm  or  other  landed  property,  and  a  pri- 
vate crossing  is  essential  to  a  complete  enjoyment  of  such 
farm  or  property,  the  company  must,  at  its  own  expense, 
put  in  a  suitable  crossing  or  crossings.  The  owner  of 
the  land  on  both  sides  has  a  right  to  cross  the  track,  with 
his  stock  and  produce,  from  one  part  of  his  farm  to  the 
other.(2) 

§  258.  Damag^es  — IVot    Required   to    Put  in 

Crossing's. — The  broad  statement  made  in  the  previous 
se6lion  is  subjecft  to  a  qualification.  Thus,  if  the  damages 
assessed  for  the  right  of  way  cover  the  loss  sustained  by 
reason  of  the  lack  of  a  communication  across  the  track, 
then  the  company  is  not  liable  to  furnish  a  crossing.  Or, 
to  put  it  in  other  language,  where  damages  are  allowed  for 
the  land  a<5lually  appropriated,  for  an  injury  to  the  residue 
of  the  land  from  which  the  right  of  way  is  taken  naturally 
resulting  from  the  appropriation,  constru6^ion  and  opera- 
tion of  the  road,  such  as  cutting  the  fields   into   incon- 

(1)  March  v.  Portsmouth,  etc.,  R.  R.  Co.  19  N.  H.  372. 

(2)  Housatonic  R,  R.  Co.  r.  Waterbury,  23  (Jonn.  101 ;  Kansas  City, 
«tc.,R.  R.  Co.  V.  Kresrelo,  32  Kas.  608;  Gulf,  etc.,  R.  W.  Co.  v.  Rowland, 
70  Tex.  298;  I.  &  G.  N.  R.  v.  Bost,  2  Tex.  App.  Civ.  Cas.  {  383,  386; 
Chicago,  etc.,  R.  R.  Co.  xk  Cosper,  42  Kas.  561. 
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venient  and  ill  shapes  and  destroying  the  means  of  com- 
munication between  one  portion  and  another ;  then  the 
company  is  not  liable  to  put  in  a  crossing,  and  is  entitled 
to  the  exclusive  possession  of  the  strip  of  land  over  which 
the  right  of  way  was  obtained.(i)  If  the  crossing  has 
already  been  put  in  by  the  company,  that  fa<5t  may  go  to 
the  jury  in  estimating  the  damages.(2)  But  **  if  such  cross- 
ings are  a  part  of  the  plan  of  a  railroad  where  it  crosses 
the  farm,  and  are  shown  on  the  maps  and  profile  of  the 
road  on  record,  and  are  taken  into  consideration  by  the 
commissioners  in  making  the  award  of  damages,  the  Court 
or  jury  on  appeal  should  assess  the  damages  with  reference 
to  such  plan  of  construdlion,  and  the  railroad  company  be- 
comes bound  to  make  such  crossing.''(3)  So  in  Texas  the 
expense  of  a  farm  crossing  must  be  borne  by  the  farmer  ;  and 
he  is,  consequently,  entitled  to  this  cost  in  the  assessment 
of  damages.(4)  In  Iowa,  where  crossings  on  the  plaint- 
iffs land  were  already  established,  but  there  was  a  dispute 
as  to  whertr  they  should  be,  in  a  right  of  way  damage  case 
it  was  held  proper  to  instruft  the  jury  that  they  had  nothing 
to  do  with  the  question  as  to  whether  the  defendant  had  or 
had  not  refused  to,  or  would  or  would  not,  furnish  proper 
and  suitable  crossings  ;  nor  is  it  error  to  refuse  to  add  to 
such  instruction  that  the  plaintiff  could  require  the  com- 
pany to  keep  such  crossings  open. (5) 

(1)  Baltimore,  etc.,  R.  R.  Co.  r.  Lansinj?,  62  Ind.  229;  Atchison,, 
etc.,  R.  R.  Co.  V.  Gougb,  29  Kas.  94 ;  Chicago,  etc.,  R.  R.  Co. v.  Cosper,  42 
Kas.  561 ;  Clark  v.  Boston,  et^*  .  R.  E.  Co.  4  Fost.  114;  Springfield  etc., 
R.  W.  Bo.  V.  Rhea,  44  Ark.  258. 

(2)  Kansas  City,  etc.,  R.  R.  Co.  r.  Kregelo,  32  Kas.  608;  Lind  r.  Chi- 
cago, etc.,  R.  R.  Co.,  42  Kas.  352. 

(3)  Kansas  City,  etc.,  R.  R.  Co.  r.  Kregelo,  32  Kas.  608;  Kyle  v. 
Auburn  etc  ,  R.  R.  Co.,  2  Barb.  Ch.  489,  and  Chicago,  etc.,  R.  R.  Co.  v. 
Cosper,  42  Kas.  561. 

(4)  Gulf,  etc.,  R,  W.  Co.  r.  Rowland,  70  Tex.  298;  Gulf,  etc.,  R.  W. 
Co.  r.  Ellis,  70  Tex.  307;  I.  &  G.  N.  R.  r.  Bost.  2  Tex.  App,  Civ.  Cas^ 
§  383,  387. 

(5)  PIngery  v,  Cherokee,  etc.,  R.  W.  Co.,  78  la.  488. 
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§  259.  Damag^es  do  not  Cover  Cost  of  Crom- 

ing^. — But  the  docStrine  of  all  the  cases  cited  in  the  pre- 
ceding seAion  has  not  met  with  the  approval  of  all  the 
Courts,  Thus  in  Missouri  damages  for  crossings  cannot 
be  allowed  nor  the  cost  of  putting  them  in ;  for  the  com- 
pany may  at  some  remote  time  see  fit  to  remove  or  abolish 
those  already  established.(  i )  So  in  New  Jersey  damages 
cannot  be  allowed  for  crossings.(2)  But  in  Kansas  such 
damages  can  be  allowed  ;  and  the  jury  after  a  view  of  the 
premises,  can  assess  them,  even  though  no  evidence  of  the 
necessity  for  a  crossing  be  given, (3)  In  an  a<Slion  to 
compel  the  putting  in  of  farm  crossings,  the  claim  was  made 
that  the  damages  allowed  for  the  right  of  way  covered 
the  cost  of  putting  in  such  crossings,  but  this  was  denied. 
The  Court  said  :  '*  The  proceeding  taken  to  condemn  the 
land,  and  the  damages  paid  by  reason  thereof,  do  hot 
necessarily  preclude  the  plaintiff  from  maintaining  an 
a6lion  to  compel  the  corporation  to  provide  suitable  and 
proper  crossings,  in  case  it  has  failed  to  fulfil  the  duty  im- 
posed upon  it  by  law.  As  we  have  seen,  the  crossings  are 
to  be  located  and  made,  having  in  view  the  rights  of  all 
the  parties ;  and  as  the  corporation  may  not  always  con- 
form to  this  rule,  and  those  provided  may  not  answer  the 
purpose  designed,  there  must  be  a  remedy  to  enforce  the 
obligation  which  devolves  upon  it.  If  it  had  entirely  failed 
to  make  any  crossings  whatever,  most  manifestly  the 
Courts  would  be  authorized  to  grant  the  proper  relief. 
For  the  same  reason  it  should  be  compelled  to  make  such 
crossings  as  are  necessary  for  the  proper  and  reasonable 
use  of  the  farm  by  the  proprietor.  The  proposition  that 
when  lands  are  taken  compulsorily,  the  proceedings  for 

(1)  St.  Louis,  etc.  R.  W.  Co.  r.  North,  31  Mo.  App.  345. 

(2)  Ellsworth  v.  Central  R.  R.  Co.,  31  K.  J.  L.  93. 

(3)  Kansas  City,  etc.,  R.  R.  Co.  v.  Baird,  41  Kas.  69. 
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condemnation  complete  and  provide  for  every  form  of 
damage  or  inconvenience  to  the  owner,  is  not  well  founded 
and  cannot  be  upheld.  In  Smith  v.  N.  Y.  &  O.  M.  R.  R. 
Co.,(i)  it  was  held  that  a  conveyance  to  a  corporation  of 
a  right  of  way  to  a  road  across  a  farm  is  not  a  waiver  or 
release  of  the  obligation  imposed  by  the  General  Railroad 
A6t  to  erecft  and  maintain  farm  crossings.  Church,  Ch.  J., 
says  :  '  It  is  said  that  when  lands  are  acquired  compulsor- 
ily  farm  crossings  are  deemed  a  part  ot  the  compensation. 
I  am  not  prepared  to  assent  to  this  proposition.'  We  think 
that  such  an  item  is  not  a  proper  subject  of  consideration 
in  estimating  damages  for  land  taken  for  railroad  purposes, 
and  that  the)'  have  once  been  made  cannot  affeft  the  right 
of  the  owner  to  additional  ones  where  these  are  insuffi- 
cient."(2) 

§  260.  ll^aiTer  of  Rig^ht  to  Grossing  by  €oii- 
Teyance  of  Rig^ht  of  Way. — In  Texas,  where  dam- 
ages are  allowed  for  crossings,  and  the  land-owner  must 
himself  put  them  in,  a  conveyance  by  a  land-owner  of  the 
right  of  wav  across  his  land,  reserving  no  right  to  cross 
such  right  of  way,  is  not  a  waiver  of  a  crossing,  upon  the 
same  principle  that  if  one  reserves  land  in  the  center  of 
that  conveyed  he  is  entitled  to  a  way  to  it  as  of  right. (3) 
He  must  make  it  at  his  own  cost.  But  if  a  roadway  al- 
readv  runs  across  the  strip  conveyed,  the  grantor  loses  his 
right  to  that  particular  way,  not  however,  to  a  way  of  nec- 
essity ;  for  the  reason  that  he  cannot  have  an  easement 
over  his  own  land,  before  the  conveyance  ;  and  it  cannot  be 
said  that  the  conveyance,  no  reservation  having  been  made, 

(1)  63  N.  Y.  58. 

(2)  Jones  v.  Seligman,  81  N.  Y.  190  (1880).    Aflarming  16  Hun  230; 
Wademan  v.  Albany,  etc.,  R.  R.  Co.  51  X.  Y.  568. 

(3)  Gulf,  etc.,  R.  W.  Co.  r.  Rowland,  70  Tex.  298;  I.  A.  G.  N.  B.  v. 
Bost.,  2  Tex.  App.  Civ.  Cas.  ^  §  383,  387. 
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created  an  easement  where  none  previously  existed.(i) 

§  261.  Conveyance  of  Rig^ht  of  l¥ay  not  a 
Release  of  Rig^ht  to  Farm  Crossing's. — A  convey- 
ance, by  the  owner  of  the  land  through  which  a  railroad 
passes,  of  the  right  of  way  to  it  is  not  a  release  of 
his  right  to  insist  upon  proper  farm  crossings.  In  speak- 
ing of  this  point,  the  New  York  Court  of  Appeals  said  : 
"  The  statute  is  general  and  applies  to  cases  where  the 
lands  are  acquired  by  purchase,  as  well  as  to  those  where 
they  are  acquired  by  the  power  of  eminent  domain.  It 
may  be  assumed  that  the  owner  has  power  to  waive  or 
release  this  obligation  in  respedt  to  his  lands,  but  we  do 
not  think  that  a  conveyance  in  fee  of  a  right  of  way  has 
this  efFeft.  Such  a  conveyance  is  not  inconsistent  with 
the  duty  imposed  upon  the  corporation.  It  gives  the  com- 
pany a  title  in  fee  to  the  land  for  their  roadway,  and  noth- 
ing more.  In  the  conveyance  of  this  land  there  is  not  a 
word  indicating  a  purpose  to  waive  or  release  the  right 
to  enforce  the  duty  to  make  a  farm  crossing,  and  the  pre- 
sumption is,  that  the  parties  intended  t(»  leave  the  duty 
unaffefted.  The  obligation  imposed  is  not  conne<^ted  with 
the  acquisition  of  land  by  purchase  or  otherwise,  but  is 
enjoined  independently,  and  upon  the  assumption  of 
ownership,  and  without  regard  to  the  manner  of  acquisi- 
tion. It  is  said  that  when  lands  are  acquired  compulsorily, 
farm  crossings  are  deemed  a  part  of  the  compensation.  I 
am  not  prepared  to  assent  to  the  proposition,  but,  if  true, 
the  sameisequallytrue  in  case  of  a  purchase  and  voluntary 
conveyance,  without  restriction  or  reservation,  and  the 
expense  of  building  the  farm  crossing  would  be  deemed 
an  additional  consideration  to  that  expressed  in  the  con- 
veyance."(2)     So  a  release  *' of  all  claims  and  demands 

(1)  I.  A  G.  N.  R.  r.  Bo8t.,2  Tex.  App.  Civ.  Cas.  §§  383  to  386. 

|2)  Smith  V.  New  York,  etc.,  R  R.  Co.,  63  N.  Y.  68  (1875).     Ap- 
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whatsoever  that  the  lessees  might  have  against  said  com- 
pany for  the  loss  of  occupation  of  the  premises  in  question, 
and  generally  of  all  rights  and  privileges  resulting  in  their 
favor  from  the  said  lease,  with  respe<Sl  to  the  portion  of  said 
farm  required  by  said  company  for  their  railway,"  does  not 
bar  a  claim  for  damages  occasioned  by  the  company  fail- 
ing, for  several  years,  to  put  in  a  proper  crossing,  even  dur- 
ing the  progress  of  the  work ;  for  the  release  only  covered 
indemnity  for  the  loss  of  the  strip  taken  by  the  railway.(i) 

§  262.  Contract  for  a  Crossing^-— Contra<5ts  for 

crossings  are  not  infrequent.  In  such  instances  the  com- 
pany cannot  escape  the  obligation  to  build  the  crossing  by 
condemning  the  right  of  way.  Thus  a  company  accepted 
a  deed  conveying  the  right  of  way  to  them  through  a  farm, 
containing  a  proviso  that  it  should  construA  adequate 
crossings  over  its  road,  but  it  attempted  to  escape  from 
the  force  of  the  obligation  to  constru6i  the  crossings  by  a 
condemnation  of  the  right  of  way  under  the  provisions  of 
the  statute.  The  Court  held  that  it  could  not  thus  escape 
from  the  obligation  of  the  contra(S.(2)  Where  the  owner 
of  lands  entered  into  a  special  agreement  with  the  com- 
pany for  certain  crossings  on  its  line  of  railway  through 
his  land  at  certain  places,  and  it  was  found  that  the  agree- 
ment could  not  be  carried  out,  it  was  held  that  he  could 
not,  on  the  ground  of  any  general  rights,  claim  to  have 
other  crossings  made  according  to  the  discretion  of  the 
Court ;  for  that  would  be  to  get  the  Court  to  substitute  a 


proving  expressly  Wademan  v.  Albany,  etc.,  R.  R.  Co.,  61  N.  Y.  668 
(1873). 

(1)  A  statute  required  the  company  to  put  in  necessary  cross- 
ings. The  damages  were  continuous  and  not  barred  by  the  six  months 
limitation,  as  the  statute  applied  to  the  taking  of  the  right  of  way. 
Smith  V,  Atlantic,  etc.,  R  W.  Co.,  5  Montreal  Sup.  Ct.  148. 

(2)  Gray  v.  Burlington,  etc.,  R.  R.  Co.  37  la.  119. 
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new  agreement,  not  to  enforce  the  performance  of  the 
original.(i) 

g  263.  Poirer  of  Gompany's  Ag^ents  to  Make 
Contract  for  Crossings— Built  Under  Void  Con- 
tract.— In  Canada  it  is  held  that  the  solicitor  of  the 
company  has  no  power  to  bind  it  to  build  crossings,  in  a 
proceeding  before  arbitrators  to  assess  damages. (2)  An 
engineer  of  the  company,  In  treating  for  the  conveyance 
of  the  right  of  way,  accepted  a  deed  with  a  clause  as  fol- 
lows: **The  company  to  make  and  maintain  a  farm- 
crossing  with  gates  at  the  present  farm  lanes,  the  fence  at 
crossing  to  be  returned  as  much  as  possible."  The  engi- 
neer had  no  power  to  agree  to  a  second  crossing,  though 
he  promised  to  put  it  in  if  he  found  it  necessary,  so  far  as 
in  him  lay,  and  to  get  it  done ;  and  the  deed  was  executed 
'with  that  understanding.  It  was  held  that  the  company 
was  not  bound  to  put  in  a  second  crossing  for  use  in  the 
winter,  but  was  bound  to  continue  the  one  it  had  put  in. (3) 
But  of  a  right  of  way  agent  of  the  company  it  was  said  : 
"  It  seems  to  be  a  power  naturally  incident  to  the  appoint- 
ment. The  railway  could  not  be  constru<ited  without 
making  provisions  for  these  crossings,  and  the  purchase 
of  the  right  of  way  would  be  impradlicable  if  in  each  of 
many  hundred  cases  reference  had  to  be  made  to  the  pres- 
ident and  dire6tors  of  the  company  for  their  approval. 
This  is  altogether  different  from  arrangements  in  regard  to 
stations  such  as  I  have  mentioned,  or  where  the  consider- 
ation given  for  th^  right  of  way  was  some  special,  collat- 
eral, indefinite  advantage. "(4)     If  a  company,  under   a 

(1)  Darnley  v.  London,  etc.,  R.  W.  Co.  2  L.  R.  H.  L.  43;  S.  C.  36  L. 
J.  Ch.  404;  16  L.  T.  217;  15  W.  R.  817. 

(2)  Wood  V.  Hamilton,  etc.,  R.  R.  Co.,  26  Gr.  Ch.  (Can.)  135. 

(8)  Cameron  v.  Wellington,  etc.,  R.  R.  Co.,  28  Grant  Ch.  (Can.)  327; 
reversing  27  Gr.  Ch.  (Can.)  95. 

(4)  Clouse  V,  Canada  Southern  R.  R.  Co.,  4  Ontario,  28. 
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void  contraft,  put  in  a  crossing,  and  it  is  used  a  long  time 
(in  this  instance  for  ten  years),  it  must  continue  to  main- 
tain it,  not  only  by  virtue  of  a  statute  that  may  be  in 
force,  but  under  the  contra6t.(i) 

§  264  Contract  for  Crossings  runningr  with  the 
Land — Tenant. — A  parol  agreement  for  a  crossing  does 
not  pass  with  the  adjoining  land,  and  a  purchaser  of  such 
land  is  not  entitled  to  use  the  crossing. (2)  Nor  is  the  lessee 
of  the  company,  although  it  took  the  lease  with  a  full 
knowledge  of  the  contract, liable  to  put  in  the  crossing.(3) 
A  tenant  is  entitled  to  have  a  crossing  wherever  his  land- 
lord would  under  the  contract.(4)  If  the  agreement  for  a 
crossing  is  embraced  in  the  deed  for  the  right  of  way,  a 
subsequent  purchaser  of  the  road  is  bound  to  build  the 
crossing  if  its  grantor  has  agreed  so  to  do ;  and  if  the 
grantor  of  the  right  of  way  has  agreed  to  build,  his 
grantee  must  do  so. (5) 

§  265  Approaches.  —  An  agreement  to  make  and 
maintain  a  "crossing"  does  not  require  the  company,  when 
it  changes  its  grade,  to  make  the  approaches,  even  though 
it  at  first  made  approaches. (6) 

§  266  Contract  to  Iflake  Crossings  ^^Conren* 

lent'' — ftates— Public  User.— By  a  covenant  made 
when  the  right  of  way  was  granted,  which  ran  with  the 

(1)  Id.  See  as  to  the  power  of  an  agent  contracting  for  a  right  of 
way  under  a  promise  to  put  in  a  crossing.  Chicago,  etc.,  R.  R.  Co.  v. 
Cospec,  42  Ka8.561. 

(2)  Mills  v.  Hopkins,  6  C.  P.  (Can.)  138. 

(3)  Coolc  V.  Milwaukee  etc.,  R.  TR.  Co.  36  Wis.  45. 

(4)  Hugo  V.  Great  Western  R.  R.  Co.  16  Q.  B.  (Can.)  506. 

(5)  Post  V.  West  Shore  R.  R.  Co.  50  Hun    301. 

(6)  Williams  0.  Clark,  140  Mass.  238 ;  S.  C.  5  N.  E.  Rep.  802. 
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land,  a  railway  company  agreed  to  make  and  maintain  a 
private  crossing  at  two  points  to  be  designated  by  the  cov- 
enantee. The  places  were  designated  by  him  and  the 
crossings  ere<5ted  and  maintained  for  many  years  without 
gates  or  bars.  Nearly  thirty  years  after  the  crossings 
were  made,  the  company  put  gates  or  bars  at  the  cross- 
ings, and  insisted  on  its  right  to  maintain  them.  In  the 
contra<it  nothing  was  said  about  these  being  unobstnuited 
by  gates  or  bars,  but  it  was  agreed  that  they  should  be 
"convenient."  The  fac^t,  however,  that  the  company  per- 
mitted them  to  remain  unobstni<ited  for  so  long  a  period, 
and  immediately  after  their  construction,  was  taken  as  an 
interpretation  by  the  company  of  the  word '*covenient," 
and  that  by  the  use  of  that  term  the  company  meant  un- 
obstructed passage  ways ;  no  usage  or  circumstances,  such 
as  may  be  shown  where  one  grants  a  way  over  a  field  de- 
voted to  agricultural  or  other  purposes,  indicating  the 
right  granted  to  be  subordinate  to  the  right  of  the  grantor, 
or  the  use  made  by  him  of  the  premises,  here  existed.  It 
was  claimed  that  the  peculiar  business  of  the  company, 
and  by  the  general  laws  imposing  duties  on  it  to  maintain 
fences,  the  company  had  a  right  to  ereft  and  maintain  the 
gates  and  bars.  It  was  said  that  if  gates  cannot  be  put 
at  private  crossings,  the  company  could  not  prote<5t  itself 
against  such  crossings  becoming  de  facto  public  ones ; 
that  a  public  crossing  can  onlj^  be  made  upon  the  adjudi- 
cation of  the  county  commissioners  that  public  necessity 
requires  it,  and  only  by  the  consent  of  the  railroad  com- 
missioners ;  that  the  efficacy  of  the  statute  on  the  subjeCl 
of  public  crossings  would  be  destroyed  if  every  owner  of  a 
private  way  could  force  the  company  to  make  it  de  facto 
public.  To  this  it  was  said  :  "That  every  free  and  open  pri- 
vate way  tends  to  become  a  public  one,  or  to  subject  those 
Who  maintain  it  to  a  responsibility  for  its  condition  by  reason 
of  the  apparent  invitation  to  travel  thereon  which  it  holds 
out,  may  be  true  ;  but  a  party  thereto  is  not,  on  that  account. 
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to  lose  the  benefit  of  the  contra6t  which  his  predecessor  in 
title  has  made.  The  statute  by  the  ample  powers  given  to 
the  public  authorities  in  regard  to  a  *  traveled  place '  in 
towns  or  cities,  has  provided  carefully  for  pr(»le6tion  to 
those  who  travel  either  on  the  railroad,  or  on  public  or  pri- 
vate ways  connedted  therewith.  An  extremely  broad  term 
has  been  used,  that  every  description  of  way  might  be  in- 
cluded. Such  authorities  might  make,  without  doubt, 
entirely  different  provision  for  the  use  of  a  private  way 
crossing  a  railroad  from  that  agreed  on  by  the  railroad 
corporation  and  an  individual,  if  they  deemed  the  public 
safety  required  it.  Whether,  if  such  use  were  much  less 
convenient  to  an  individual  than  that  for  which  he  had 
contracted,  he  would  have  a  remedy  therefor  in  damages, 
need  not  be  considered.  Even  if  the  crossing  here  in  ques- 
tion is  to  be  deemed  a  '  traveled  place,'  or  tends  to  become 
one  by  the  use  made  of  it  by  the  plaintiff,  so  that  the  rail- 
road corporation  maj'^  be  ultimately  compelled,or  that  there 
is  reasonable  ground  to  believe  that  it  may  be  compelled 
by  the  public  authorities,  to  eredt  sign-boards,  ring  the  bells 
of  the  locomotives,  ereft  and  maintain  gates  or  bars,  sta- 
tion agents,  or  flagmen,  etc.,  this  cannot  entitle  the  railroad 
corporation  itself  to  obstruA  a  free  and  open  private  cross- 
ing, if  it  has  granted  such  a  crossing.  The  statute  of  1846 
was  in  force  when  the  contraAwith  Hill  [the  former  owner 
of  the  adjacent  land]  was  made.  By  it,  all  railroads  were 
obliged  to  fence  their  ways  at  such  places  as  may  *  reason- 
ably be  required.'  While  both  require  a  highway  or  other 
public  way  to  remain  open,  under  each  statute  these  fences 
are  to  be  construfted  *  with  convenient  bars,  gates  or 
crossings'  therein,  so  far  as  private  w^ays  are  concerned; 
barriers  to  prevent  the  entrance  of  cattle  thereon  being 
provided  when  it  Js  necessary  or  practicable  to  do  so. 
Because  a  railroad  corporation  may  employ  either  of  these 
three  means  to  render  a  private  crossing  available,  it 
cannot  be  inferred  that,  when  it  has  lawfully  agreed  to 
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employ  one  of  them,  it  may  of  its  own  volition  employ 
another.  If  it  deemed  that  public  safety  required  a  dif- 
ferent use  of  the  crossing,  or  that  it  should  cease  to  exist 
as  an  unobstru(5tedand  open  crossing,  the  corporation  could 
itself  have  invoked  the  a<Sion  of  the  public  authorities. 
For  these  reasons  we  are  of  the  opinion  that  the  plaintiff 
is  entitled  to  damages  for  the  obstruction  complained  of 

byhim."(i) 
§  267.  Kind   and    Sufficiency   of  Grossing^— 

Continuance. — If  a  contract  for  a  crossing  uses  the  lan- 
guage of  a  statute  then  in  force,  the  meaning  given  to  the 
statutory  words  will  be  given  to  the  same  words  used  in 
the  contradl.  This  was  the  case  where  the  contra<5t  called 
for  an  '*  adequate  "  cr(»ssing ;  and  what  was  such  a  cross- 
ing was  held  to  be  a  question  of  faft  largely  depending 
on  the  nature  and  position  of  the  crossing,  and  other  cir- 
cumstances of  the  case. (2)  And  so  where  the  only  access 
to  the  farm  house  from  the  public  highway  was  across  the 
track  and  through  two  heavy  gates,  not  on  hinges,  but 
which  had  to  be  slid  back  and  carried  around,  it  was  held, 
under  the  circumstances,  not  an  ^'adequate"  crossing. (3) 
If  there  be  several  modes  of  doing  the  work  required,  the 
company  may  follow  the  advice  of  its  engineer,  and  if  it 
afts  in  a  bona  Jlde  manner,  it  will  be  held  the  sole  judge  of 
the  kind  to  be  adopted. (4)  In  the  case  of  a  public  cross- 
ing, it  is  said  that  it  must  be  such  that  the  public  can  cross 
with  teams  and  vehicles  with  reasonable  safetv  and  con- 
venience,  one  sufficient  to  proteA  the  company  from  liabil- 
ity for  damages  to  stock  thereat,  and  if  the  approaches  are 
not  exaftly  opposite  each  other,  it  is  a  question  for  the  jury 

(1)  WiHiams  v.  Clark,  140  Mass.  238;  S.  C.  5  N.  E.  Rep.  802. 

(2)  Gray  v.  Burlinfrton,  etc.,  R.  R.  Co.,  37  la.  119. 

(3)  Id. 

(4)  Wilkinson   v.  Hull,  etc.,  R.  ^y.  Co.  20  L.  R.  Ch.  Div.  323;  S.  C. 
51  L.  J.  Ch.  7SS;  4G  L.  T.  455;  30  W.  R.  617. 
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if  the  company  was  negligent  in  construdling  the  crossing 
that  way  and  permitting  it  to  remain  so.(i )  A  railway  put 
in  gates  at  a  crossing ;  but  the  gates  were  habitually  left 
open.  It  then  nailed  them  up  and  took  up  the  crossing, 
whereupon  the  owner  of  the  land  adjoining,  for  whose  ben- 
efit they  were  put  in,  knocked  them  down.  It  was  held  that 
his  conduft  ''was  as  positive  and  unequivocal  a  requirement 
that  the  crossing  should  be  continued  as  could  have  been  ;" 
and  it  was  error  to  submit  to  the  jury  the  legal  conse- 
quence of  putting  in  a  crossing  without  being  required  so 
to  do.(2)  In  Nebraska  a  railway  company  is  required  to 
put  in  a  "  causeway  or  other  adequate  means  of  crossing" 
from  one  part  of  a  farm  to  another,  and  to  keep  it  in  re- 
pair. This  was  held  to  require  such  a  way  as  would  furnish 
an  adequate  means  of  crossing  the  track  by  the  land- 
owner, on  foot  or  horse  back,  with  wagon  or  carriage,  or 
with  domestic  animals  under  his  control,  but  not  for  the 
free  passage  of  unherded  cattle  or  other  domestic  animals 
wandering  unrestrained  from  one  side  of  the  right  of  way 
to  the  other.(3) 

§  268.  ^^IVecessary"  Farm  CrosMng^s. — A  statute 

provided  that  every  railroad  corporation  should  ere<Sl  and 
maintain  fences  on  both  sides  of  its  road  with  gates  or  bars 
at  farm-crossings,  constructed  "when  and  where  the  same 
become  necessary  for  the  use  of  the  proprietors  of  the  lands 
adjoining  such  railroad,"  and  authorized  the  owner  or 
occupant  to  do  so  if  the  railroad  company,  after  notice, 
should  refuse.  It  was  contended  that  the  word  "neces- 
sary" meant  "indispensable''  or  "inevitable,"  but  this  was 
denied,  and  and  it  was  held  to  be  equivalent  to  the  words 
•'reasonably  convenient."  In  construing  this  statute  it 
was  said  :  "In  giving  construAion  to  the  statute,  it  is  quite 

(1)  Meeker  v.  Chicago,  etc.,  R.  W.  Co.  64  la,  641. 

(2)  Henderson  r.  Chicago,  etc.,  R.  R.  Co.,  43  la.  620. 

(3)  Omaha,  etc.,  R.  R.  Co,  r.  Sevcrin,  46  N.  W.  Rep.  842. 
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evident  it  could  not  have  been  intended  the  interests  of 
the  land-owner  or  occupant  alone  to  be  consulted,  for  the 
question  also  afFetSls  the  interests  of  the  railroad  company 
and  the  public.  It  would  not  be  reasonable  to  suppose  that 
it  was  contemplated  that  a  railroad  company  should  be 
compelled  to  ere6l  and  maintain  a  crossing  at  a  point 
where  the  expenses  of  so  doing  would  be  very  greatly  in 
excess  of  all  benefits  that  could  result  therefrom  to  the 
land-owner  or  occupant.  Moreover,  the  rule  is  general  that 
where  a  confli6t  arises  between  a  mere  private  convenience 
on  the  one  side,  and  the  public  welfare  on  the  other,  and 
one  must  give  wa}'^,  the  former  must  yield  to  the  latter. 
The  public  welfare  demands  as  high  a  degree  of  safety  in 
the  transportation  of  persons  and  property  of  the  railroad 
as  is  reasonably  attainable  in  view  of  the  chara6ter  and 
exigencies  of  that  mode  of  transportation,  and  anything 
therefore,  which  tends  to  direftly  and  materially  imperil 
the  safety  of  such  transportation,  is  so  far  inconsistent  with 
the  public  welfare,  and  ought  not  to  be  allowed  for  the  mere 
sake  of  a  private  convenience.  It  is  here  proved,  and 
there  is  no  conflict  in  the  evidence  in  that  regard,  that  the 
track  of  the  railroad  on  the  land  of  plaintiff  in  error  is 
sharply  curved  to  the  south,  with  the  center  of  the  curve 
not  far  from  the  point  of  the  proposed  crossing ;  that  at 
that  point,  and  extending  some  small  distance  on  each  side, 
there  is  a  cut,  in  which  the  top  of  the  rail  is  eight  feet 
below  the  natural  surface  ;  that  the  proposed  bridge  will 
be  elevated  so  that  its  lowest  point  will  be  nineteen  and  a 
half  feet  above  the  top  of  the  rail ;  that  to  give  this  eleva- 
tion, embankments  must  be  ere6ted  on  each  side  of  the  cut, 
above  the  natural  surface,  to  the  requisite  height ;  that  the 
unavoidable  effei^t  of  such  embankments,  on  the  north  side 
of  the  cut,  will  be  to  obstruct  and  exclude  from  those  oper- 
ating the  trains,  all  view  of  the  track  for  a  considerable 
distance  on  each  side  of  the  proposed  crossing ;  that  the 
danger  of  collision  on  this  part  of  the  road  will  be  thereby 
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inevitably  much  increased,  and  by  necessary  consequence 
the  transportation  rendered,  very  materially,  more  perilous 
to  persons  and  property.  In  the  condemnation  of  the  right 
of  way  over  this  land,  the  necessities  and  conveniences  of 
location  for  larm-crossings  should  have  been,  and  we  must 
presume  were,  taken  into  consideration,  and  if  so,  the  dam- 
ages were  estimated  upon  the  hypothesis  that  a  farm- 
crossing  would  not  be  constru<!!led  and  maintained  at  this 
point  or  at  any  other  point  where  such  crossings  would 
dire<Slly  and  very  materially  afFecSl  the  safe  and  efficient 
operation  of  the  road.  This  undisputed  fa<5t,  that  the 
erection  and  maintenance  of  the  proposed  crossing  would 
direcSlly  afFeft  the  operation  of  the  road  as  a  means  of 
transportation,  by  seriously  tending  to  increase  the  danger 
of  collision,  is,  in  our  opinion,  a  conclusive  reason  whv 
the  crossing  should  not  be  constru(Sted.'*(^) 

§  269  Place  for  Crossing— Selection. — The  com- 
pany, even  under  a  statute  requiring  it  to  put  in  crossings, 
is  required  to  construct  them  only  when  they  will  benefit 
and  accommodate  the  proprietor  of  the  adjoining  premi- 
ses.(2)  But  the  company  cannot  excuse  itself  upon  the 
ground  that  the  land  owner  could  use  a  public  highway  to 
gain  access  to  his  adjoining  land.  He  is  entitled  to  a 
private  way. (3)  The  owner  may  sele6l  the  place,  unless 
fixed  by  the  statute,  subje6l  to  "the  limitation  put  upon 
his  choice  of  location  *  *  that  the  place  designated  shall 
be  a  reasonable  one."(4)  The  rights  of  both  parties  must 
be  considered,  so  as  to  furnish  a  reasonably  safe  security 

(1)  Chalcraft  v,  Louisville,  etc.,  R.  K.  Co.,  113  111.  86. 

(2)  Henderson  v,  Chicago  etc.,  R.  R.  Co.  48  la.  216. 

(3)  Id. 

(4)  Van  Vrankin  r.  Wisconsin  etc.,  R.  R.  Co.  68  la.  576;  S.  C.  27 
N.  W.  Rep.  761 ;  Chicago  etc.,  R.  R.  Co.  r.  Cosper,42  Kan.  561 ;  Kansas 
City  etc.,  R.  R.  Co.  w.  Kregelo,  32  Kan.  608. 
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for  each.(i)  '  But  in  New  York  it  was  held  that  the  com- 
pany had  the  right  to  determine  where  a  crossing  shall  be 
placed,  although  it  cannot  alone  consult  its  own  interests ; 
,  it  must  be  located  so  as  to  not  subject  the  proprietor  to 
needless  and  unreasonable  injury  (2)  If  the  Jand-owner 
arbitrarily  seledt  a  wrong  place,  the  company  for  that  reason 
cannot  insist  that  he  has  waived  his  right  to  a  crossihg  at  a 
proper  place ;  he  may  still  maintain  an  a<ftion  for  such  as 
he  is  entitled  to.(3)  The  plaintiff  owned  land  on  the  river 
Thames  of  Canada  at  a  point  where  a  bend  or  elbow  was 
made  by  the  river.  He  conveyed  to  the  company  a  right 
of  wav,  which  ran  close  to  the  bank  of  the  bend,  so  as  to 
leave  no  passage  Irom  his  land  above  to  that  below ;  but 
he  had  access  to  each  part  separately  by  a  highway.  It 
was  held  that  the  company  was  not  bound  to  provide  him 
with  a  private  crossing. (4)  The  principle  of  this  case  is  op- 
posed to  that  of  the  Iowa  case  cited  at  the  beginning  of  this 
secSlion.  In  another  Iowa  case  it  was  said  :  "It  should  be 
presumed  in  the  absence  of  proof  to  the  contrary,  from  the 
fa6t  of  the  plaintifTs  selecSling  it,  that  it  is  in  the  place  most 
convenient  for  him.  If  it  is  in  the  place  most  reasonable 
for  the  plaintiff  it  is  in  a  reasonable  place,  unless  rendered 
unreasonable  by  its  difficulty  of  construction  or  other 
fa6l."(S)  A  statute  required  that  '*where  the  said  road 
shall  intersedl  any  farms  or  lands  of  any  individual,  to  pro- 
vide and  keep  in  repair  suitable  wagon  ways  over  or 
under  said  road,  so  that  he  may  pass  the  same.'*  It  was 
held  that  this  meant  that  a  suitable  wagon  way  should  be 
provided  in  cases  where  the  road  crossed  the  lands,-*— not 

(1)  Louisville  etc.,  R.  R.  Co.  v,  Chalcraft,  14  Bradw.  516. 

(2)  Wadeinan  v,  Albany    etc.,  R.  R.  Co.  51   N.  Y.  568;  overruling 
Wheeler  v.  Rochester  etc.,R.  R.  Co.  12  Barb.  227. 

(3)  Gray  v.  Burlington  etc.,  R.  R.  Co.  37  la.  119. 

(4)  Carroll  t\  Great  Western  R.  R.  Co.  14  Q.  B.  (Can.)  614. 

(5)  Boggs  17.  Chicago  etc.,  R.  R.  Co.  54  la.  435. 
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where  it  intersedled  the  lands  ;  for  the  latter  construAion 
would  require  a  way  for  each  tra<ft.(i) 

§  270.  Failure  of  Statute  to  Specify  Place  for 
or  l¥lio  Sliall  Select  the  Place.— In  Canada  a  sta- 
tute provided  that  a  railroad  company  should  eredl  fences 
along  its  right  of  way  "either  with  openings  or  gates,  or 
bars  therein,  and  farm-crossings  of  the  road  for  the  use  of 
the  proprietors  of  the  lauds  adjoining  the  railroad."  A 
company  ran  a  railroad  through  a  farm,  and  ^across  a  road 
leading  from  one  part  of  the  farm  to  the  portion  cut  off. 
The  proprietor  contended  that  he  had  an  absolute  right  to 
have  a  crossing  put  in  where  his  road  crossed  the  railway ; 
but  this  was  denied.  "  I  cannot  persuade  myself,"  said 
the  Judge  delivering  the  opinion  of  the  Court,  '*  that  the 
plaintiff  has  an  arbitrary  right,  because  he  is  entitled  to  a 
farm-crossing,  to  insist  that  it  shall  be  made  wherever  he 
pleases  to  dictate,  no  matter  what  the  expense  or  incon- 
venience mav  be  to  the  railwav  company.  This  would  be 
an  extreme  power,  so  liable  to  abuse,  and  yet  so  uncon- 
trollable, so  likely  to  occasion  unnecessary  or  even  ruinous 
loss  or  expense,  that  I  do  not  leel  warranted  in  inferring 
that  the  legislature  have  intended  it,  when  they  have  not 
expressly  ena^^ted  it.  I  shall  feel  equal  difficulty  in  hold- 
ing that  the  railway  company  have  an  arbitrary  right  to 
fix  the  place  without  any  regard  to  its  inconvenience  or 
usefulness  to  the  land-owner.  The  dutv  is  bv  the  words  of 
that  adt  plainly  imposed  on  the  company,  not  depending  on 
any  application  or  direction  of  the  land-owner.  I  appre- 
hend, that  if  the  company  were  obliged  to  plead  specially, 
it  would  not  be  a  good  plea  in  bar  to  this  declaration, 
that  the  plaintiff  had  not  pointed  out  where  he  desired  the 
farm-crossing  to  be  made ;  or  that  the  declaration  would 
be  treated  as  defective  in  substance  for  not  averring  that 

(1)  Ellsworth  t?.  Central  R.  R.  Co.  34  N.  J.  L.  93. 
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the  plaintiff  had  pointed  out  the  place  to  the  defendant 
where  he  required  the  farm-crossing  to  be  made,  where- 
upon it  became  their  duty  to  make  it  there.  If  they  can- 
not agree  with  the  plaintiff  as  to  the  place,  they  are  not, 
as  I  read  the  a<St,  relieved  from  making  it;  but  must  do  it 
at  such  place  and  in  such  manner  as  will  afford  a  diredi 
and  reasonably  convenient  access  from  one  part  of  his 
farm  to  the  other,  and  this  without  unnecessary  delay,  and 
as  the  law  now  stands  they  must  run  the  risk  of  the  jury 
supporting  them  in  what  they  do,  the  plaintiff  having  the 
right  to  try  the  question  whether  they  have  fulfilled  the 
duty  or  not  in  the  ordinarj'^  manner ;  for  there  is  no  provis- 
ion for  subniitting  it  to  arbitration  as  in  most  other  cases 
of  injury  to  real  property,  resulting  from  the  construdlion 
of  the  railway.  The  statute  requires  the  aA  to  be  done  by 
the  defendants,  and  throws  the  whole  onus  upon  them,  and 
as  they  are  responsible  for  the  proper  execution,  and  for 
its  being  so  completed  as  to  fulfill  the  duty  imposed  on 
them,  as  the  crossing  is  to  be  made  over  the  highway,  and 
must,  or  at  least  ought  to  be  in  a  place  where  the  least 
hazard  both  to  those  using  the  crossing  and  to  the  traffic 
and  travel  upon  the  railway.  It  is  easy  to  conceive  cases, 
where,  owing  to  a  curve,  to  the  proximity  of  a  station,  or 
a  place  for  taking  in  water,  or  for  other  reasons  connected 
with  the  use  of  a  railroad,  the  selection  of  the  place  for 
the  crossing  may  affecSl  not  merely  the  convenience  of  the 
company,  but  even  the  safety  of  the  traveling  public ;  and 
to  hold,  that  all  this  is  to  be  disreijarded  at  the  will  of  the 
owner  of  the  land,  would  be  to  decide  contrar)'  to  reason 
and  common  sense ;  and  if  this  might  be  the  result  of  de- 
termining that  such  owner  has  the  absolute  right  of  fixing 
on  the  precise  place  for  a  farm-crossing,  it  appears  to  me, 
in  the  absence  of  any  ena6lment  settling  the  question,  a 
strong  reason  against  int^erring  that  he  had  such  an  abso- 
lute right,  while  leaving  the  company  to  exercise  their  dis- 
cretion, subject  to  the  verdicft  of  a  jury  if  they  a<5t  impro- 
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vidently  or  unfairly,  appears  to  me  to  place  them  in  the 
right  position,  and  to  afford  to  the  land-owner  every  nec- 
essary protection.  It  will  be  for  the  interest  of  railway 
companies  to  fulfill  the  duty  imposed  on  them  in  such  a 
manner  as  not  to  subjedl  themselves  to  a  just  claim  for 

damages. "(i) 


§  271.  Crossing  Acquired  by  AdTerse  User. — 

An  adjoining  land-owner  used  a  passage  across  a  railway 
as  a  private  crossing  for  twenty-five  years  ;  and  it  was  held 
that  he  acquired  a  right  to  the  way  by  adverse  user,  and 
could  recover  damages  for  its  obstrucSion.  In  this  case 
only  an  abstra6t  of  the  deed  for  a  right  of  way  was  shown 
by  the  record,  and  the  deed  itself  was  lost.  It  was  held 
that  the  plaintiff  was  entitled  to  assume  that  there  was  a 
reservation  of  the  way  in  the  deed,  or  that  he  was  entitled 
to  claim  an  easement  under  the  Prescription  A<3,  from  long 
and  uninterrupted  user. (2)  Such  a  crossing  may  be  ac- 
quired, even  though  the  statute  enables  the  adjoining 
owners  to  obtain  it,  and  a  statute  makes  it  a  penal  offense 
to  walk  or  stand  on  the  railroad  track ;  for  the  company 
might  give  its  consent  to  so  walk,  and  there  would  then 
be  no  offense  committed.  An  a6tion,  therefore,  lies  for 
obstru6ling  such  a  right  of  way. (3) 

§  272.  Only  Person  to  be  Benefited  Can  Re- 
quire  Crossing— l¥aiver  of  Kind. — Only  the  per- 


(1)  Burke  ».  Grand  Trunk  R.  R.  Co  6  C.  P.  (Can.)  484;  Reist  0. 
Grand  Trunk  R.  R.  Co.  15  Q.  B.  (Can.)  855.  A  mandamus  was  re- 
fused in  a  case  between  these  same  parties,  to  compel  the  railroad 
company  to  make  a  crossing  at  the  place  desired  by  the  land-owner. 
Reist  r.  Grand  Trunk  R.  R.  Co.  12  Q.  B.  (Can.)  675. 

(2)  Wells  V.  No. R.  W.  Co.  \i  Ontario  594;  distinguishing  Clouse  t. 
Canada  So.  R.  W.  Co.  24  Ontario  28;  S.  C.  11  Ontario  App.  287. 

(3)  Turner  v.  Fitchburg  R.  R.  Co.  145  Mass.  433;  See  Gay  i^.  Boston 
etc.,  R.  R.  Co.  141  Mass.  407;  Deerfleld  t7.  Connecticut,  144  Mass.  325,. 
containing  intimations  on  the  subject. 
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son  to  be  benefited  can  insist  that  a  crossing  be  put  in  ;  and 
unless  he  requires  it,  the  company  is  not  bound  to  put  one 
in.{i)  So  the  same  is  true  of  the  kind  of  crossing.  If  he 
prefer  a  closed  instead  of  an  open  crossing,  no  one  else 
can  objeft.  So  too,  if  he  prefers  bars  instead  of  gates,  it 
is  no  other  one's  concern.  He  may  even  waive  by  his 
conduct,  the  right  to  insist  upon  gates  instead  of  bars. 
Thus  if  he  does  not  complain  of  the  bars  and  uses  them 
for  a  long  time,  he  waives  his  right  to  a  gate. (2)  So  by 
his  conduct,  he  may  waive  his  right  to  insist  upon  a 
**  closed  "  crossing.  Thus  a  lane  leading  from  the  high- 
way to  the  plaintifFs  residence  crossed  the  railway  track, 
and  at  each  end  of  the  lane  were  gates,  which,  with  the 
inclosing  fences,  were  maintained  by  him  but  there  were  no 
gates  direftly  at  the  crossing.  His  cow  having  been  killed 
upon  the  private  crossing,  the  company  was  held  justified  in 
assuming  that  he  preferred  the  open  crossing,  and  that  he 
could  not  recover  for  the  killing  of  the  cow. (3)  So  where  a 
land-owner  was  entitled,  by  statute,  to  a  twelve  foot  passage 
way,  but  he  lay  by  and  allowed  one  nine  and  a  half  feet  to  be 
put  in,  it  Was  held  that  he  could  not  recover  damages  in  con- 
sequence of  the  narrow  way,  and  an  injunction  was  refused.4 

§  273.  Passage  Under  Track  may  be  En- 
forced. — The  New  York  statute  required  railway  com- 
panies to  put  in,  before  beginning  to  run  trains  over  its 
track,  **openings  or  gates  or  bars  for  the  use  of  the  pro- 
prietors of  the  land  adjoining"  the  railroad.  After  decid- 
ing that  the  Court  could  compel  the  road  to  ere<5l  fences 
along  its  right  of  way,  the  Court  of  Appeals  of  that  State 

(1)  Henderson  v.  Chicago,  etc.,  R  R.  Co.,  48  la.  216. 

(2)  Enright  t*.  San  Francisco,  etc.,  K.  R.  Co.,  33  Cal.  230;  see  Kan- 
sas  City,  etc.,  R.  R.  Co.  r.  Cosper,  42  Kas.  561. 

(3)  Tyson  v.  K.  &  D.  M.  R.  R.  Co.,  43  la.  207. 

(4)  WinMe  v.  Bristol,  etc.,  R.  W.  Co.,  10  W.  R.  210;  S.  C.  6  L.  T.  N. 
Y.20. 
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proceeded  to  discuss  whether  or  not  the  Courts  could  com- 
pel the  putting  in  of  farm-crossings,  and  if  so,  if  they  could 
control  the  places  where  and  number  to  be  put  in.  It  said  of 
this  question  :  "The  solution  of  it  must  necessarily  depend 
upon  the  faAs  and  circumstances  conne<Sed  with  the  loca- 
tion of  the  farm,  the  necessity  of  the  crossings  and  the 
accommodation  of  the  proprietors  of  the  land  in  the  enjoy- 
ment of  the  same  for  ordinary  farming  purposes.  In  regard 
to  the  crossings  in  the  case  considered,  the  judge  found 
that  three  farm-crossings  over  the  surface  of  the  lands  were 
necessary  at  the  several  places  where  they  now  exist,  as 
completed  since  the  commencement  of  this  action,  of 
which  the  southern  and  middle  were  sufficient,  and  that 
the  northern  needs  a  better  graded  approach  to  the  east. 
He  also  found  that  a  large  portion  of  the  plaintifFs  farm, 
lying  easterly  of  and  adjoining  said  railroad,  was  without 
water,  and  that  a  crossing,  under  the  surface  of  the  rail- 
road, of  sufficient  size  to  allow  cattle  and  horses  to  freely 
pass  to  and  from  the  creek  to  the  north  thereof,  was 
necessary  where  the  railroad-bed  crosses  the  old  farm 
road,  and  where  a  culvert  has  been  built  under  said  rail- 
road. It  is  claimed  that  the  three  farm  crossings  now 
in  existence  were  all  conveniently  located,  properly  made 
and  sufficiently  numerous,  and  that  the  additional  crossing 
was  not,  therefore,  required.  It  is '  a  sufficient  answer  to 
this  position  to  say  that  the  propriety  of  the  additional 
crossing,  as  well  as  the  condition  of  other  crossings  and 
their  convenience  was  a  question  of  fa6t  for  the  decision  of 
the  Judge  upon  the  trial.  The  existence  of  the  old  farm 
road  as  found  by  the  Judge,  as  well  as  the  necessity  of  a 
crossing  for  cattle  at  the  place  designated,  was  a  matter  to 
be  determined  by  the  evidence  and  fa6ls  presented.  The 
Judge  made  a  personal  examination,  with  the  consent  of 
the  parties,  viewed  the  premises,  and  thus  arrived  at  a 
conclusion.  It  is  not  apparent  that  he  erred  as  to  the 
location  of  the  new  crossing  under  the  surface,  or  in  other 
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respe<i\s.  The  location  of  a  crossing  is  to  be  made  some- 
what with  reference  to  the  necessities  and  conveniences  of 
the  owner  of  the  farm,  and  he  is  entitled  to  be  reasonably 
and  fairly  accommodated.  The  circumstances  are  to  be 
considered,  and  the  crossings  should  be  located  in  view  of 
all  the  surroundings,  and  according  to  the  situation  of  the 
adjacent  land.  The  railroad  corporation,  in  the  exercise 
of  its  duty  in  providing  farm-crossings,  is  not  vested  with 
any  such  absolute  discretion  or  arbitrary  power  that  its 
decision  is  final  and  conclusive  and  cannot  be  reviewed  or 
disturbed.  While  under  the  provision  of  the  General 
Railroad  A6t,  requiring  the  corporation  to  ereft  farm- 
crossings,  etc.,  for  the  use  of  the  proprietors  of  lands  ad- 
joining, the  interest  of  neither  party  is  alone  controlling, 
the  power  must  be  exercised  in  a  proper  manner,  having 
due  regard  to  the  convenience  of  the  owner  of  the  land, 
and  without  subjecting  him  to  needless  and  unreasonable 
injury.(i)  In  the  case  cited,  where  it  was  shown  that  the 
crossing  was  inconvenient  for  the  plaintiff  and  not  easy  of 
access,  and  that  the  proper  place  for  a  farm-crossing  was 
at  the  point  where  the'^plaintiff  desired  it  to  be  made,  it 
was  held  that  an  action  would  lie  to  compel  the  defendant 
to  build  a  suitable  crossing.  If  the  crossings  made  are 
insufficient  in  number  or  improperly  constru6led,  no  rea- 
son exists  why  they  should  not  be  improved  so  as  to  be 
made  convenient  and  useful.  While  their  number  or  the 
conveniences  furnished  should  not  be  unlimited,  or  burden- 
some upon  the  corporation,  the  owner  of  the  land  is  en- 
titled, in  a  certain  degree,  to  the  advantage  to  be  derived 
from  a  proper  and  fair  exercise  of  this  power.  The  nature 
of  his  rights  must  depend  greatly  upon  the  situation  of 
the  farm,  and  must  be  determined  with  a  due  regard  to  the 
rules  already  laid  down.  The  Court  may  decide  as  to  the 
kind   and  character  of  the  crossing  to  be  construAed,  its 

(1)  CitiDg  Wademan  v,  Albany  etc.,  R.  R.  Co.,  51  N.  Y.  568. 
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necessity,  and  the  place  where  it  should  be  located.  It 
appears  that  there  was  an  embankment  at  the  place  where 
the  last  mentioned  crossing  was  located  ;  and  we  may  infer 
that  a  crossing  over  the  surface  would  be  difficult,  if  not 
impracticable.  The  owner  of  the  land  was  entitled  to 
such  a  crossing  as  was  suitable  under  the  circumstances, 
and  the  Judge,  in  view  of  the  fa(Sts,  had  a  right  to  dire6l 
that  the  crossing  should  be  under  the  surface  of  the  road. 
The  right  to  a  crossing  under  the  track  was  a  necessity 
if,  for  sufficient  reasons,  a  constru6tion  over  the  surface  of 
the  road  was  not  practicable,  or  would  not  answer  the  pur- 
jyose  intended.  The  principle  referred  to  has  been  a  subjedl 
of  consideration  in  the  Court,  and  the  right  to  relief  must 
rest  in  the  sound  discretion  of  the  Judge  and  must  be  en- 
tirely equitable  and  just."(i) 

§  274.  Duty  to  Furnish  Crossings  mandatory. 

— Statutes  often  require  crossings  to  be  put  in  ;  and  in  such 
instances  the  duty  is  mandatory.(2)  Public  inconvenience 
is  no  answer  to  a  bill  for  specific  performance  in  such  an 


(2)  Jones  v,  Seligman,  81  N.  Y.  190;  affirming  16  Hun  230.  Citing 
Clark  r.  Rochester  etc.,  R.  R.  Co., 18  Barb.  350;  Wademan  v.  Atlantic 
etc.,  R.  R.  Co.,  supra ;  Wiieeler  v,  Rochester  etc.,  R.  R.  Co.,  12  Barb. 
227;  Kansas  City,  etc.,  R.  R.  Co.  r.  Cosper,  42  Kansas  661;  Lind  d. 
Chicago,  etc.,  R.  R.  Co.,  42  Kas.  352.  A  similar  decision  was  rendered 
in  Minnesota,  St.  Paul,  etc.,  R.  R.  Co.  v.  Murphy,  19  Minn.  500,  taking 
into  consideration,  however,  the  cost  of  putting  a  way  under  the 
track;  for  if  it  was  a  very  costly  piece  of  work,  relief  might  be  de- 
nied. A  statute  requiring  a  railway  to  build  bridges  at  ''roads"  does 
not  apply  to  farm-crossings,  where  general  statutes  require  it  to  put 
in  crossings  at  "wagon  ways"  for  the  use  of  adjoining  land-owners. 
"Such  a  way  is  not  a  road  in  the  legal  sense  of  the  term — nor  can  any 
one  have  a  right  of  way  over  another  man's  ground.  A  way,  in  law, 
is  the  right  of  going  over  another  man's  ground."  Green  v.  Morris, 
etc.,  R.  R.  Co.,  24  N.  J.  L.  486. 

(1)  Bradley  r.  BuflFalo  etc.,  R.  R.  Co.  34  N.  Y.  427.    Matter  of  New 
York  etc.,  R.  W.  Co.  44  Hun ,  194. 
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instance. (l)  But  in  Kansas  the  liability  to  put  in  cross- 
ings where  they  were  a  part  of  the  railroad  and  taken  in- 
to consideration  in  assessing  the  damages,  was  held  to  be 
subordinate  to  the  company's  rights ;  for  if  they  would 
seriously  interfere  with  the  permanent  rights  of  the  com- 
pany,  none  could  be  insisted  upon. (2) 

§  275.  Power  in  Railway  to  Take  Lands  to 
Make  Crossings  Upon. — In  England  a  proposed  rail- 
way company  made  a  survey  and  delineated  the  line  and 
lands  necessary  for  the  construction  of  the  proposed  rail- 
road. They  then  applied  to  Parliament  for  an  a€t  to  en- 
power  them  to  appropriate  the  lands  designated  for  the 
purpose  of  a  railroad,  and  their  prayer  was  granted. 
They  proceeded  and  built  their  line,  and  in  so  doing  in- 
terse<Sled  the  lands  of  two  adjoining  land-owners,  A  and 
B,  by  an  embankment,  and  proposed  to  conneA  the  sev- 
eral portions  of  A's  land  by  an  arch  through  the  embank- 
ment, and  to  give  B  a  right  of  way  through  the  same  arch, 
which  they  proposed  to  conne(5l  with  his  land  by  what  was 
called  an  occupation  road  carried  through  A's  land.  The 
strip  of  A's  land  that  it  was  proposed  to  take  for  this  road 
was  included  in  the  lands  delineated.  A  objedted  to  this 
arrangement,  on  the  ground  that  it  was  beyond  the  power 
of  the  company  to  take  land  for  the  proposed  road  to  B's 
land ;  but  the  Court  held  that  the  company  had  the  power 

(1)  Raphael  r.  Thames  Valley  R.  W.  Co.,  2  L.  R.  Ch.  147;  S.  C.  36 
L.  J.  Ch.  209;  15  W.  R.  332;  16  L.  T.  N.  S.  1 ;  reversing  L.  R.  2  Eq.  37; 
Clouse  v.  Canada  So.  Ry.  4  Ontario,  28. 

(2)  Kansas  City  etc.,  R.  R.  Co.  v,  Kregelo,  32  Eas.  608.  Perhaps 
damages  could  be  recovered  for  a  failure  to  build  under  such  circum- 
stapces.  See  Lind  v.  Chicago  etc.,  R.  R.  Co.  42  Kas.  352.  Specifying 
the  crossing  as  an  underground  way  upon  the  flies  of  the  engineer, 
bat  not  making  such  specification  a  part  of  the  record  filed  in  the 
county  clerk's  ofiQce  by  the  commissioners,  is  not  sufficient  to  bind  the 
•company  to  put  in  an  underground  crossing.  Lind  v,  Chicago  etc., 
JR.  R.  Co.  42  Ean.352. 
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to  compulsorily  take  the  strip  for  the  proposed  purpose. 
A  statute  declared  that  *'the  company  shall  make  and  at 
all  times  thereafter  shall  maintain  the  following  works  for 
the  accommodation  of  the  owners  and  occupiers  of  land 
adjoining  (that  is  to  say),  such  and  so  many  convenient 
gates,  bridges,  arches,  culverts,  and  passages  over,  under, 
or  by  the  sides  of  or  leading  to  or  from  the  railway  as 
shall  be  necessary  for  the  purpose  of  making  good  any  in- 
terruptions caused  by  the  railway  to  the  use  of  the  lands 
through  which  the  railway  shall  be  made."  The  special 
a6t  authorizing  the  building  of  the  railway  empowered  the 
company  to  take  such  lands  as  were  marked  on  the  de- 
posited plans,  and  specified  in  the  A61  "as  may  be  required 
for  the  purposes  of  the  undertaking."  It  was  held  that 
lands  required  by  a  railway  company  for  accommodation 
works  were  lands  required  for  the  purposes  of  "the  under- 
taking" or  **of  the  railway  ,"  that  every  work  such  com- 
pany was  empowered  to  do,  not  merely  what  it  was 
compelled  to  do,  was  also  a  purpose  of  the  undertaking; 
that  the  word  '"necessary,"  in  the  a<5l  quoted  above,  re- 
ferred to  the  obligation  to  make  good  the  interruption 
therein  referred  to,  and  did  not  confine  the  company  to 
any  particular  mode  of  doing  the  works  ;  that  if  there  be 
several  modes  of  doing  the  works,  the  company,  a6ling 
under  the  advice  of  their  engineer,  were  the  sole  judges 
which  mode  should  be  adopted ;  but  if  they  do  not  aA 
bona  fide  the  Court  would  interfere.(i) 

§  276.  Court  may  Enforce  the  Construction 

of  Crossings. — Mandamus  lies  to  compel  the  putting 
in  of  a  statutory  crossing ;  even  to  compel  the  putting  in 
of  an  **open"  crossing,  if  the  situation  is  such  that  only 
that  kind  of  a  crossing  will  be  *' adequate. "(2)     In  the 

(1)  Wilkinson  v.  Hull  etc.,  R.  W.  Co.  20  L  .  R.  Ch.  Div.  323;  51  L. 
jr.  Ch.  788;  46  L.  T.  455;  30  W.  R.  617. 

(2)  Boggs  V.  Chicago  etc.,  R.  R.  Co.  54  la.  435. 
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case  of  a  contra6l  a  specific  performance  may  be  en- 
forced.(i)  If  there  has  been  a  failure  for  an  inexcusable 
length  of  time,  to  put  in  the  crossing,  damages  caused  by 
the  delay,  may.  be  recovered  in  the  acStion  brought  in 
equity  to  compel  the  company  to  put  it  in. (2)  "Where  a 
statute  provides  a  remedy,  no  ad^ion  to  compel  the  putting 
in  of  the  crossing  can  be  maintained;  the  statutory  rem- 
edy is  exclusive ;  but  the  statute  does  not  apply  to  the 
enforcement  of  conlra6ls  for  crossings,  unless  they  are 
expressly  named. (3)  Where  an  occupant  of  land  adjoin- 
ing the  right  of  way  had  only  a  contra<Sl  for  a  deed,  it  was 
held  that  he  must  make  the  holder  of  the  legal  title  a 
party,  in  a  proceeding  to  enforce  a  contrad  made  between 
him  (the  occupant)  and  the  company  for  a  crossing. (4) 
Notwithstanding  these  cases,  in  Illinois  it  is  held  that 
fhe  land-owner  has  no  remedy  in  equity  to  enforce 
a  contraft  or  statutory  right  for  a  crossing;  it  is  a 
question  for  a  Court  of  law. (s)  In  some  States  the  ad- 
joining land-owner  may  serve  notice  on  the  company  to 
put  in  a  crossing  for  him,  and  if  they  fail  to  do  sc,  he  may 
put  It  in  and  recover  its  cost  from  the  company. (6)  The 
notice*  * 'should  specify  with  reasonably  certainty  what 
ways  are  required. "{7)  If  the  place  sele<5ted  is  an  un- 
ci) Raphael  c.  Thames  Valley  R.  W.  Co.  2  L.  R.  Ch.  147;  S.  C.  36 
L.  J,  Ch.  209;  15  W.  R.  332;  26  L.  T.  N.  S.  1;  reversing  L.  R.  2  Eq.  37. 

(2)  Post  V,  West  Shore  R.  R.  Co.  50  Hun ,  301. 

(3)  Horna  r.  Atlantic  etc.,  R.  R.  Co.  36  N.  H.  440. 

(4)  Haynes  v,  Buffalo  R.  R.  Co.  38  Hun  ,  17. 

(5)  Illinois  Central  R.  R.  C*o.  v.  Willenborg,  117  111.  203;  8.  C.  7  N. 
£.  Rep.  698 

(6)  Qreen  v.  Morris,  etc.,  R.  R.  Co.  24  N.  J.  L.  486.  In  this  case  it 
was  held  that  the  declaration  should  specify  the  number  of  cross- 
ings, if  any;  but  it  was  not  necessary  to  aver  that  an  excavation  for 
the  track  was  wrongfully  made.  The  action  is  for  a  failure  to  put 
down  the  crossing. 

(7)  Id.    For  a  form  of  judgment  in  a  proceeding  in  equity  to  com- 
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suitable  one,  the  company  must  show  that  faft ;  and  if  the 
plaintiff  has  another  crossing  which  is  suitable  and  suffi- 
cient, the  company  must  also  show  that  faft,  if  it  desire  to 
avail  itself  of  them  as  a  defence. (i) 

§  277.  Jurisdiction  to  Enforce  Construction 

of  Accomniodation  l¥orl£S. — In  England  a  Court 
of  Equity  will  refuse  to  exercise  concurrent  jurisdi6lion 
as  well  after  the  completion  of  the  railway  as  during  its 
construdtion,  in  order  to  enforce  the  canstru<ftion  of  ac- 
commodation works, — such  as  drains  or  ways  across  the 
railway  track.  Resort  must  be  had  to  two  Justices  of 
the  Peace,  as  provided  by  the  Railway  A6ts.(2)  But  after  a 
resort  to  them,  and  a  failure  to  obtain  relief,  the  Court  will 
entertain  jurisdi<5lion.(3)  But  the  above  rule  does  not  apply 
where  the  land  is  not  taken  under  the  compulsory  powers 
of  the  company,  a  right  of  way  having  been  obtained  by 
private  contra<ft.(4)  The  Court  said :  "The  railway  a6ts 
regulate  the  method  of  compulsory  purchase,  but  there  are 
no  distinft  provisions  in  the  A6ts  for  regulating  the  mode 
in  which  private  contracts  entered  into  by  a  company  shall 
be  carried  out.  There  is  no  doubt  that  this  Court  has  ju- 
risdidtion  in  such  last-mentioned  contracts,  for  there  is 
nothing  to  take  away  the  Court's  original  jurisdi<5lion  to 
see  that  the  enjoyment  of  the  easements  contra<5led  for  is 
secured  to  the  vendor.  "(S) 

pel  the  putting  down  of  a  crossing,  see  Post  v.  West  Shore,  K.  R.  Co 
60  Hun ,  301. 

(1)  Illinois  Central  R.  R.  Co.  v.  Willenborg  117  111.  203;  S.  C.  7  N. 
E.  Rep.  698. 

(2)  Hood  V.  North  Eastern  R.  R.  Co.  11  L.  R.  Eq.  116;  S.  C.  19  W. 
R.  260 ;  23  L.  T.  N.  S.  433. 

(3)  Same  Case,  40  L.  J.  Ch.  17. 

(4)  Sanderson  v.  Cockermouth  etc.,  R.  R.  Co.  2  H.  &  Tw.  327;  19 
L.  J.  N.  S.  Ch.  503;  affirming  11  Beavan,  497. 

(5)  Id. 
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§  278.  Uncertainty  in  Contract  for  Crossings. 

— A  land-owner  sold  a  right  of  way  to  a  railway  company 
through  his  land,  "subje(St  to  the  making  of  such  roads, 
ways,  and  slips  for  cattle  as  may  be  necessary."  While 
it  was  held  to  be  very  difficult  to  execute  the  agreement, 
yet  the  difficulty  was  not  such  as  to  make  it  proper  for  the 
Court  '*to  decline  exercising  jurisdi<ftion  over  the  matters 
in  dispute  between  the  two  parties."  The  railway  line 
divided  the  owner's  land  into  two  parts,  and  it  was  said 
that  he  was  entitled  to  have  "such  roads,  ways,  and  slips 
for  cattle  as  may  be  necessary."  The  Court  said :  "The 
word  'necessary'  must  receive  a  reasonable  interpretation  ; 
and  I  consider  the  expression  to  mean  such  roads,  ways, 
and  slips  for  cattle,  as  may  be  necessary  and  proper  for 
convenient  accommodations  between  the  severed  portions 
of  the  plaintiffs  land."(i) 

§  279.  Impossible  to  Enforce  Contract— In- 

terest. — Of  course,  if  it  becomes  impossible  to  enforce 
the  specific  performance  of  a  contra6t  to  put  in  bridges  or 
crossings,  its  enforcement  will  not  be  attempted  by  the 
Courts.  Thus  a  land-owner,  through  whose  land  a  rail- 
way company  proposed  to  pass,  agreed  in  May,  1864,  to 
withdraw  his  opposition  to  their  bill  on  the  condition  that 
the  company  would  vary  the  course  of  their  line  and  make 
certain  bridcfes,  works  and  approaches.  The  company  gave 
notice  to  treat,  and  in  March,  1867,  they  went  into  posses- 
sion. In  May,  1867,  a  further  agreement  was  arrived  at, 
that  the  company  should  give  a  certain  sum  as  purchase- 
money  and  compensation,  and  should  construct  the  bridges 
askew,  according  to  an  agreed  plan.  The  company  built 
the  line  as  agreed,  but  did  not  complete  the  works,  nor 
pay  the  purchase-money,  nor  the  interest,  though  comple- 

(1)  Sanderson  r.  Cockermouth,  etc.,  R.  H.  Co.,  II  Beavan,  497; 
affirmed,  2  H.  &  Tw.,  327;  S.  C.  19  L.  J.  N.  S.  Ch.  503. 
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tion  of  the  works  was  demanded  in  July,  1868,  and  pay- 
ment of  interest  in  December,  1868.  In  February,  1869, 
a  substituted  agreement  was  made  between  the  land-owner 
and  the  company,  whereby  it  was  agreed  that  an  estimate 
should  be  made  by  the  company's  engineer  of  the  cost  of 
completing  the  road,  and  submitted  to  the  land-owner's 
agent  **for  approval ;  in  case  of  difference  the  amount  to 
be  determind  by  B"  ;  the  amount,  "when  agreed  or  deter- 
mined," to  be  paid  to  the  land-owner,  "in  discharge  of  all 
obligations"  as  to  the  road  ;  and  "the  purchase  to  be  com- 
pleted forthwith."  In  December,  1871,  this  agent  died: 
and  in  May,  1872,  the  company,  for  the  first  time,  sent  in 
an  estimate  for  the  cost  of  completing  the  road.  The 
purchase  had  not  been  completed,  and  neither  the  pur- 
chase-money nor  any  interest  had  been  paid.  "B"  was 
still  living.  It  was  held  that  the  submission  of  the  esti- 
mate to  the  agent  of  the  land-owner  for  approval  was  of 
the  essence  of  the  agreement  of  February,  1869 ;  and  that? 
inasmuch  as  by  his  death  the  agreement  was  incapable  of 
being  performed  in  the  manner  and  form  therein  specified, 
the  Court  could  not  enforce  the  performance  of  it.  But 
the  Court  decreed  the  specific  performance  of  the  con- 
tra6ls  of  1864  and  1867  ;  and  ordered  the  company  to  pay 
interest  on  the  purchase  money  from  the  date  of  their 
taking  possession,  ordering  no  inquiry  as  to  damages.(i) 

§  280.  Changring^  Plans  of  Bridgres  without 
Consent  of  Adjacent  Owners.— If  a  company  enter 
into  a  contract  with  the  land-owner  to  build  a  bridge  across 
its  track,  of  a  certain  length  and  width,  it,  and  all  claiming 
under  it,  are  bound  bv  such  agreement.  Thus  a  railwav 
company  obtained  a  conveyance,  for  the  use  of  the  railway  ; 
and  -in  the  conveyance  the  company  bound  itself  to  ere<5t 

(1)  Firth  V.  Midland  R.  R.  Co.  20  L.  R.  Eq.  100;  44  L.  J.  Ch.  313; 
82L.  T.  219;23  W.  R.  509. 
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and  maintain  a  bridge  over  the  road  leading  to  the  gran- 
tor's adjacent  property,  which  was  to  be  according  to  the 
plans,  thirty-five  feet  wide  and  leaving  a  road  under  it 
fifteen  feet  wide.  Afterwards  this  bridge  was  made,  but 
some  years  later  the  company  amalgamated  with  another 
company  and  the  latter's  charter  authorized  a  jun6tion  with 
the  former  railroad,  at  a  point  near  the  bridge.  The  two 
companies  then  agreed  as  to  the  mode  of  efteAing  the 
jundtion ;  and  part  of  the  plan  was  to  widen  the  arch  or 
bridge  over  the  grantor's  road,  so  as  to  extend  the  bridge 
from  thirty-five  feet  to  fifty-five  feet,  thereby  darkening 
the  road  beneath.  The  grantor  applied  for  an  injundlion 
to  prevent  the  carrying  out  of  this  plan,  and  it  was  granted 
on  the  ground  that  the  first  company  in  the  first  instance, 
having  obtained  a  conveyance  from  the  owner  on  certain 
conditions  as  to  the  width  of  the  bridge,  was  bound  not  to 
depart  from  those  conditions ;  and  the  second  company 
was  equally  bound,  because  of  its  claiming  under  the  first 
company;  for  it  was  apart  of  the  consideration  to  maintain 
the  bridge  at  the  heighth  and  of  the  w  idth  originally  fixed.(  i ) 
In  England  it  is  held  that  in  a  contracSl  between  a  railway 
company  and  a  proprietor  owning  land  to  be  crossed  by  the 
line  of  railway,  the  Railway  Clauses  AA  should  be 
expressly  referred  to,  if  the  company  intended  to  claim  the 
benefit  of  its  provisions.  Therefore,  where  a  company 
contra6led  *'to  provide  and  ere6t  a  suitable  bridge  over  a 
street  (marked  in  a  plan  referred  to  in  the  deed)  as  then 
planned  and  intended;"  and  the  plan  showed  that  the 
street  was  intended  to  be  fortv-two  feet  wide,  it  was  held, 
in  the  absence  of  anv  reference  in  the  deed  to  the  a6t,  that 
the  company  was  not  at  liberty  to  narrow  the  street  to  the 
dimensions  specified  in  such  A6t  (twenty-five  feet),  but 
must  make  a  bridge,  with  an  arch  of  the  full  width  of  the 
street  (forty-two  feet). (2) 

(1)  Edinburgh,  etc.,  R.  R.O0.  v.  Campbell,  9  L.T.  157. 

(2)  Clarke  0.  Manchester,  etc.,  B.  W.  Co.,  1  Jobn8.&  H.  831. 
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§  281.  Company  Cannot  take  out  Crossinip. — 

A  crossing  once  established  must  remain.  The  company 
cannot  take  it  out,  unless  it  provide  another ;  and  perhaps 
such  other  must  be  equally  as  advantageous  to  the  land- 
owner.(i) 

§  282.  Trustees  and  ReceiTers  must  put  in 
Crossing's. — Where  trustees,  under  a  mortgage,  took 
possession  of  a  railroad  and  operated  it,  it  was  held  that 
they  were  bound  to  put  in  crossings,  even  underground 
crossings. (2)  So  if  a  crossing  has  been  put  in  and  main- 
tained, although  there  is  no  record  of  it,  a  mortgagee  takes 
subject  to  the  right  of  the  land-owner  to  have  the  crossing 
continued,  even  though  the  original  agreement  to  put  in 
the  crossing  was  void  ;  and  he  must  continue  it. (3)  So  a 
subsequent  purchaser  of  the  right  of  way  must  put  in  the 
crossing ;  and  is  chargeable  with  full  damages  for  all  the 
time  the  crossing,  under  both  the  grantor  and  grantee, 
should  have  been  in. (4)  Where  two  companies  amalgam- 
ated without  leave  of  Parliament  (and  consequently  the 
amalgamation  was  illegal),  it  was  held  that  a  decree  en- 
tered against  the  old  company  could  be  enforced  against 
the  new  one. (5) 

§  283.  Damag^es  Tor  a  Failure  to  Put  in— In- 
sufficient Crossing:.— Damag^es  in  Lieu  or  Per- 
formance.— The  failure  to  put  in  a  crossing  is  a  con- 
tinuing damage,  and  the  land-owner  may  recover  for  the 
failure  to  put  it  in  ;   even  if  one  has  been  partially  put 

(1)  Matter  of  New  York,  etc.,  R.  R.  Co.,  51  Hun  194. 

(2)  Jones  v.  Seligman,  16  Hun  ,  230;  aflirmed  81  N.  Y.  190. 

(3)  Clouse  V,  Canada  Southern  R.  W.  Co.  4  Ontario,  28. 

(4)  Post  V,  West  Shore  R.  R.  Co.  50  Hun  ,  301. 

5)  Fargey  v.  Grand  Junction  R.  W.  Co.  4  Ontario  232. 
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down,  which  the  company  abandoned  on  his  obje6lion  to 
It  being  put  in  at  the  particular  place  sele6ted.(i)  So  if 
the  crossing  is  not  of  easy  access  and  is  inconvenient,  this 
alone  is  sufficient  to  enable  the  land-owner  to  maintain  an 
adlion,  if  the  place  was  not  selected  by  him,  or  there 
was  no  other  proper  or  better  one.  If  damages  alone 
are  given,  instead  of  a  specific  performance  awarded,  the 
defendant  cannot  obje<it.(2)  Where  the  owner  of  a  mill, 
also  the  owner  of  a  lot  adjoining  it,  which  was  the  prin- 
cipal means  of  communication  between  the  mill  and  a 
public  highway,  and  across  which  lot  a  railway  company 
had  ereAed  a  trestle  bridge,  sought  compensation  for  the 
loss  of  local  custom  to  and  from  the  mill,  not  arising  from 
the  construction  of  the  railway  but  from  a  subsequent  user 
of  it ;  it  was  held  that  the  damages  were  too  remote  and 
speculative  to  be  allowed.(3)  I^  ^^^  owner  of  land  upon 
both  sides  of  a  farm  uses  a  crossing  belonging  to  his  neigh- 
bor, without  having  to  compensate  him  for  such  user,  that 
faiit  may  be  taken  into  consideration  in  estimating  the 
damages  he  has  suffered  by  being  compelled  to  do  without 
his  own  crossing  for  a  long  time. (4)  In  an  adHon  to  recover 
damages  for  a  failure  to  put  in  "a  good  crossing,"  the 
measure  of  damages  is  what  it  would  cost  to  make  a  good 
crossing  at  the  point  named  in  the  contra<5l  and  such 
damages  as  may  have  dire<5lly  resulted,  up  to  the  time  of 
trial,  from  the  inconvenience  of  not  having  the  crossing. 
It  was  also  held  that  the  fa<5i  of  the  plaintiff  having  sold 
the  land  before  the  bringing  of  the  a6lion  did  not  bar  it, 
the  right  of  adlion  not  passing  with  the  land  ;  for  it  was  a 

(1)  Reist  V.  Grand  Trunk  R.  R.  Co.  6  C.  P.  (Can.)  421;  affirmed  15 
Q.  B.  (Can.)  355. 

(2)  Wademan  v.  Albany,  etc.,  R.  R.  Co.,  51  N.  Y.  568. 

(3)  St.  Catharines  R.  R.  Co.  r.  Norris,  17  Ontario,  667. 

(4)  Smith  V.  Atlantic,  etc.,  R.  R.  Co.,  5  Montreal  Sop.  148. 
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part  of  the  consideration  for  the  conveyance  of  the  right 
of  way,(i) 

§  284.  Repairing:  and  maintaining.— In  North 
Carolina  the  company  is  not  bound  to  keep  a  private 
crossing  in  repair  ;(2)  so  in  Georgia. (3)  But  such  is  not 
the  case  usually  ;  for  the  company  must  keep  it  in  repair,  to 
accomplish  the  purpose  for  which  intended,  even  though 
such  crossing  was  voluntarily  built. (4)  Where  a  com- 
pany was  liable  by  statute  to  put  in  only  one,  but  con- 
tradled  to  put  in  two,  it  was  held  liable  to  keep  both  in  as 
good  condition  as  the  one. (5)  The  company  is  not  bound 
to  keep  a  crossing  clear  of  snow,  under  an  agreement  to 
maintain  it.  (6) 

§  285.  Obstructing  Private  Crossings  and  Pri- 
vate "Way. — If  a  railway  company  obstru6ls  a  crossing 
with  or  without  a  motive,  it  is  liable  to  the  person  who  has 
a  right  to  us^  it.  But  the  convenient  use  of  the  way  must 
be  obstrucSled  to  maintain  the  adlion.  '*It  must  be  a  real, 
and  not  a  theoretic  and  imaginary  injury.  It  is  not  like 
the  case  of  a  trespass  upon  land  where  the  owner  has  a 
right  to  exclusive  possession,  and  may  maintain  his  action 
for  an  entry  upon  it.  without  showing  atSlual  damage.  The 
right  of  plaintiff  in  this  case  is  incorporeal  and  is  not  in- 

(1)  Cincinnati  So.  R.  R.  Co.  r.  Hudson,  88  Ky.  480.  But  was  it 
not  a  covenant  running  with  the  land?  Midland  R.  R.  Co.  v.  Fisher, 
125  Ind.  19.  and  authorities  there  cited. 

(2)  Coon  r.  North  Carolina  R.  R.  Co.  G5  X.  C.  507. 

(3)  Cox  V.  East  Tennessee  R.  R.  Co.  68  Geo.  446. 

(4)  Miller  v.  Chicago  etc.,  R.  K.  Co.  66  la.  546;  Fanning  r.  Long 
Island  R.  R.  Co.  2  T.  &  C.  (X.  Y.)  585;  France  v.  Erie  R.  R.  Co.  6  T. 
&  C.  (S.  Y.)  12;  Patterson  v.  South  etc.,  R.  R.  Co.  89  Ala.  318. 

(5)  Grasse  r.  Milwaukee  etc.,  R.  R.  Co.  36  Wis.  582. 

(6)  Cameron  v.  Wellington  etc.,  R.  R.  Co.  28  Grant  Ch.  (Can.)  327. 
If  the  company  owes  no  duty  to  repair,  it  is  not  liable  for  an  injury 
caused  thereby.    Mann  r.  Chicago  etc.,  R.  R.  Co.  86  Mo.  347. 
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terrupted  at  all,  unless  it  i^  interrupted  in  a  way  to  cause 
aftual  damage. "( I )  But  if  the  plaintiff  has  suffered  spe- 
cial damages,  he  must  plead  so  specially,  and  it  is  not 
allowed  to  prove  it  unless  such  is  the  case.  In  that  event, 
he  should  notify  the  company  at  the  time  of  the  fa6l  of  his 
suffering  the  loss  of  profit,  when  that  is  the  special  damage, 
by  reason  of  not  being  able,  for  example,  to  run  his  mill  for 
lack  of  a  crossing,  or  for  its  obstruction.  The  company  can 
not  be  supposed  to  know  the  damages  he  was  sustaining. (2) 
If  a  tenant  is  in  possession,  the  owner  is  the  proper  party  to 
sue. (3)  If  a  private  crossing  is  used  as  a  public  highwaj', 
the  company  must  use  the  same  care  not  to  block  it  up 
with  cars,  in  order  to  prevent  injury,  as  it  is  required  to 
use  in  respe<Sl  to  public  highways. (4)  Lands  were  bought 
by  the  Crown  under  the  adt  providing  for  the  ere6tion  of 
fortifications,  and  providing  that  such  lands  were  not  to  be 
built  upon  or  sold.  A  subsequent  aft  authorized  a  rail- 
way company  to  build  through  these  lands,  obliging  it  to 
make  level  crossings  giving  access  to  a  part  of  the  lands 
then  a  marsh  or  pasture.  .  A  still  subsequent  a<Sl  author- 
ized the  Crown  to  sell  a  part  of  the  land.  The  purchaser 
proposed  to  build  houses  on  the  part  purchased.  It  was 
held  that  he  could  do  so,  and  that  he  was  entitled  to  use 

the  level  crossings,  and  could  enjoin  the  company's 
blocking  them  with  cars,  not  preventing  it  from  using  the 
railway  for  the  reasonable  working  of  its  traffic. (5)  If  a 
company,  by  its  roadway,  block  up  a  private  way,  it  is  lia- 
ble in  damages,  and  such  damages  may  be  allowed  in  the 

(1)  Greenwood  t?.  Wilton  R.  R  Co.  3  Fost.  261. 

(2)  Shaver  v.  Great  Western  R.  R.  Co.  6  C.  P.  (Can.)  321. 

(3)  Hugo  V.  Great  Western  R.  R.  Co.  16  Q.  B,  (Can.)  506. 

(4)  Brown  r.  Hannibal  etc.,  R.  R.  Co.  60  Mo.  401. 

(5)  United  Land  Co.  r.  Great  Eastern  R.  W.  Co.  10  L.  R.  Ch.  586; 
S.  C.  44  L.  J.  Ch.  685;  33  L.  T.  292;  23  W.  R,  896;  affirming  17  L.  B. 
Eq.  158;  43  L.  J.  Ch.  363;  22  W.  K.  126. 
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assessment  of  damages  by  the  railroad  commissioners.(i) 
In  an  action  for  such  damages,  the  plaintiff  must  show 
that  it  is  a  private  way  and  not  a  public  one,  showing  its 
termini^  where  it  begins  and  where  it  ends. (2) 

§  286.  Compauy  must  Fence  at  Prirate  Cross- 
ing's— "WaiTer. — A  railway  company  must  fence  up  its 
track  at  all  private  crossings,  and  failing  so  to  do,  it  is 
liable  for  all  stock  killed  at  them  which  are  not  owned  by 
the  person  for  whose  benefit  it  was  put  in.  For  the  stock 
of  those  for  whose  benefit  it  was  put  in,  it  is  not  liable, 
if  it  furnished  sufficient  gaies.(3)  But  where  the  com- 
pany has  no  right  by  fencing  in  its  track  to  exclude  the 
adjoining  proprietor  from  his  private  crossing  to  the  public 
highway,  it  is  not  liable  under  the  statute  for  injury  to  a 
stranger's  stock. (4)  Even  as  to  those  for  whom  the  gates 
were  put  in,  the  company  must  ere6l  and  maintain  suffi- 
cient gates,  unless  the  statute  otherwise  provides.  (5) 
Under  a  contra<5l  to  constru6l  good  fences  and  two  cross- 
ings it  was  held  that  the  contracJl  included  gates.(6)  By 
law,  railroad  companies  were  only  required  to  put  in  bars 
at  private  crossings ;  but  the  plaintiff  contracted  for  gates. 
The  company  commenced  putting  in  bars^huX.  the  plaintiff 
ordered  them  to  quit.    They  did  so.  His  cattle  were  killed 

(1)  Parker  r.  Barton,  etc.,  R.  R.  Co.,  3  Cush.  107. 

(2)  Lamphier  v,  Worcester,  etc.,  R.  R.  Co.,  33  N.  H.  494. 

(3)  Indianapolis  etc.,  R.  R.  Co.  r.  Lowe,  29  Ind.  545;  Evansville 
etc.,  R.  R.  Co.  r.  Hosier,  101  Ind.  597;  Baltimore  etc.,  R.  R.  Co.  r. 
Kreiger,  90  Ind.  380;  Indianapolis  etc.,  R.  R.  Co.  r.  Thomas,  84  Ind.  194 
(overruling  Indianapolis  etc.,  R.  R.  Co.  v,  Adkins,  23  Ind.  340);  New 
Albany  etc.,  R.  R.  Co.  r.  Maiden,  12  Ind.  10;  Cleveland  etc.,  R.  R.  Co. 
r.  Swift,  42  Ind.  119;  Indiana  Central  R.  R.  Co.  v,  Leamon,  18  Ind. 
173. 

(4)  Croy  v.  Louisville  etc ,  R.  R.  Co.  97  Ind.  126. 

(5)  Murphy  v.  Grand  Trunk  R.  R.  Co.  1  Ontario,  619;  Spinner  v. 
Xew  York  etc.,  R.  R.  Co.  67  N.  Y.  153. 

(6)  Poler  r.  New  York  Central  R.R.  Co.  16  N.  Y  .476. 
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at  the  crossing.  It  was  held  that  he  could  not  recover  ; 
because  he  had  waived  his  right  to  the  bars ;  and  that,  too, 
even  though  the  defendant  had  failed  to  put  in  gates.  He 
should  have  accepted  the  bars,  and  sued  for  a  breach  of 
the  contraA.  (i)  Land  was  conveyed  to  a  company. 
Across  the  land  ran  an  open  and  unobstru6led  path,  with 
practically  defined  limits,  appropriated  to  a  known  use  as 
a  passage-way.  In  the  deed  was  a  reservation  of  "a  right 
of  way  for  carts,  teams  and  cattle  within  the  location 
aforesaid,  where  the  said  way  now  exists,  the  same  to  be 
made  and  kept  by  the  grantees  in  a  convenient  state  for 
use  for  the  purpose  aforesaid."  It  was  held  that  the  com- 
pany was  not  bound  to  put  in  gates,  for  the  statute  did  not 
require  them  to  be  put  in  contrary  to  the  intention  of  the 
parties;  and  such  was  their  intention  here.( 2)  Where  it 
was  the  duty  of  the  adjoining  land-owner  to  maintain  the 
gates  after  they  were  put  in  at  a  private  crossing,  it  was 
held  that  the  fadt  of  the  gates  having  long  before  been 
built  by  the  company  did  not  show  an  obligation  on  their 
part  to  maintain  them  after  they  were  built. (3) 

§  287.  Farm  Crossing:  Used  as  a  Public  One. 

— The  railroad  company  cannot  excuse  itself  by  showing 
that  the  farm-crossing  has  been  used  as  a  public  crossing, 
or  to  the  extent  to  become  one  in  usage,  if  not  in  facft, 
especially  where  such  usage  is  with  the  consent  of  the 
company.  We  take  the  following  instance  from  a  New 
York  case :  "  It  was  in  proof  that  nine  years  before  the 
first  trial  of  the  case,  which  would  cover  the  time  from  the 
fall  of  1864  to  1873,  this  gate  had  been  used  in  the  busi- 

(1)  Hurd  V.  Rutland  etc.,  R.  R.  Co.  25  Vt.  116.     Citlns:  Norvel  r. 
Smith,  Cro.  Eliz.  709. 

(2)  Eames  v.  Worcester  etc.,  R.  R.  Co.  105  Mass.  193.     In  tbis  In- 
stance cattle  guards  had  been  put  in. 

(3)  Evansville  etc.,  R.  R.  Co.  v.  Hosier,  114  Ind.  447;  S.  C.  17  N.  E. 
Rep.  109. 
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ness  of  loading  and  unloading  freight  in  or  out  of  the  cars 
of  the  defendant,  in  which,  to  some  extent,  the  sei*vants  of 
the  defendant  had  helped.  The  manner  of  the  use  of  it 
was  for  the  cars  to  be  run  down  on  the  rails  near  to  this 
gate,  and  the  vehicles  leaving  or  taking  goods  would  pass 
in  or  out  through  this  gate.  The  result  was  that  it  was 
often  left  open  at  the  end  of  the  business  day,  and  would 
be  found  open  and  be  closed,  sometimes  at  evening,  and 
sometimes  at  midnight,  by  the  servants  of  the  company. 
The  proof  was  uncontroverted  that  the  plaintift's  cattle  got 
on  the  track  of  the  defendant,  through  this  gate-way,  in 
the  night,  from  the  gate  having  been  left  unclosed  at  even- 
ing. Though  the  evidence  does  not  positively  show  that 
on  that  night  it  was  left  open  by  a  servant,  or  by  a  custo- 
mer of  the  defendant,  or  that  any  goods  had  been  received 
or  delivered  that  day  at  cars  standing  near  it ;  yet  from  the 
long  continued  use  of  it  for  such  purposes,  and  from  the 
*very  considerable  extent*  of  business  through  it,  and  from 
the  fa<ft  that  Farrington,  the  adjoining  proprietor,  had  not 
used  it  for  six  weeks  before  that  time  and  had  no  knowledge 
of  the  use  of  it  that  day  for  his  purposes,  the  jury  might 
well  infer  that  it  was  open  that  evening,  by  reason  of  the 
use  of  it  on  that  day,  or  some  day  shortly  prior,  by  the 
customers  of  the  defendant.  Farrington  was  the  only  one 
authorized  to  use  it,  by  himself  or  by  his  servants,  without 
the  permission  of  the  defendant.  The  defendant  had 
notice  that  this  gate-way,  first  for  the  convenience  of  one 
farmer,  had  been  divested  from  the  prime  purpose  of  it,  to 
a  common  passage-way  for  customers,  because  it  was 
found  to  serve  the  daily  mutual  convenience  of  them  and 
it.  It  also  had  notice  that  it  was  often  left  open  in  conse- 
quence thereof.  It  was  bound  to  know,  too ,  that,  when 
opened  at  all,  with  its  assent  or  acquiescence,  it  was  in  con- 
travention of  the  statute  requiring  it  to  maintain  a  fence  at 
that  place,  which  was  one  of  the  sides  of  its  road.  If  the 
permission  of  others  than  Farrington  to  open  and  use  it. 
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followed  by  a6lual  use  and  opened  by  them,  was  not  of 
itself  enough  to  charge  the  defendant  under  the  statute,  it 
was  bound  to  see  to  it,  that  when  the  use  of  it  for  the  day 
was  over,  it  was  well  closed.  It  might  not  be  liable  if, 
without  its  knowledge,  a  panel  of  fence  was  torn  down, 
until  it  had  a  reasonable  time  to  put  it  up  again.  But  if, 
for  the  common  purpose  of  itself  and  its  customers,it,  from 
time  to  time,  permitted  that  panel  to  be  removed,  and  had 
notice  from  time  to  time,  that  it  was  not  restored  by  them 
when  the  pnrpose  was  accomplished,  it  would  be  liable  for 
an  injury  to  the  beasts  of  an  innocent  person,  straying 
through  the  gap  onto  its  track.  For  the  duty  is  to  maintain 
its  fences  in  good  repair,  which  means  in  such  state  and 
condition  that  it  will  turn  orderly  cattle,  or  of  the  height 
and  strength  of  a  division  fence  required  by  law,  and  if  it 
takes  part  or  permits  a  removal  of  any  part  of  the  fence, 
which  ad,  from  the  incidents  of  it,  results  to  its  know- 
ledge or  notice  in  the  fence  not  being  kept  up,  it  does  not 
maintain  it  in  that  good  repair.  So  it  is  with  a  gate  at  a 
farm-crossing.  It  is  permitted  to  put  it  there,  for  the  con- 
venience of  the  adjoining  farmer,  but  as  a  part  of  its  fence 
for  all  others ;  not  for  its  own  use,  nor  that  of  its  custo- 
mers. When  it  is  put  to  its  or  their  use,  or  made  subser- 
vient to  its  business,  it  is  not  a  farm-gate  ^r^  tantOy  but  is 
a  panel  in  the  fence  taken  down  by  it  or  them,  and,  if  left 
open,  it  is  as  a  panel  left  fallen  down.  It  is  bound  to  keep 
that  gate  also  in  good  repair,  not  simply  in  sound  material 
condition,  but  in  such  state  as  is  required  for  a  division 
fence,  or  as  will  turn  away  cattle  from  its  track.  If  it  per- 
mits, invites  and  shares  in,  such  a  use  of  the  gate-way  as, 
to  its  knowledge  or  notice,  results  in  the  gate  not  serving 
the  end  of  a  fence,  it  fails  in  its  duty.  In  efFe<ft,  the  gate 
is  then  no  longer  merely  a  gate  at  a  farm-crossing,  for  the 
use  alone  of  an  adjoining  proprietor,  but  it  has  become  the 
fence  of  the  defendant.  When  it  has  knowledge  or  notice 
that  the  gate  is  customarily  left  open,  or  when,  from   the 
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manner  of  the  use  of  it.  it  has  notice  that  such  result  is  likel v 
to  happen,  it  is  in  statutory  default  if  it  does  not  see  to  the 
closing  of  it,  when  the  use  of  it  is  over  for  the  day  or  other 
shorter  period. "(i) 


§  288.  Same  Continued. — A  few  more  cases  throw 
some  light  on  the  subjec^i  discussed  in  the  two  previous 
sections.  Thus  if  a  private  way  is  used  by  the  public 
with  the  consent  of  the  company,  such  company  must  use 
due  diligence  with  respedt  to  it,  and  cannot  treat  it  as  a 
private  crossing.^ 2)  So  if  the  company  has  treated  a 
private  as  a  public  crossing,  as  by  giving  the  signals  re- 
quired at  the  latter,  it  must  so  continue  to  treat  it ;  and  if 
it  negle6l  to  give  the  signals,  and  thereby  one  is  injured, 
the  company  is  liable ;  for  the  injured  person,  knowing 
that  signals  were  there  given,  has  a  right  to  presume  that 
the  company  will  continue  to  give  them  and  treat  it  as  a 
public  crossing.(3)  In  Virginia  it  is  not  unlawful  for  the 
land-owner  to  permit  his  neighbors  to  use  the  crossing.(4) 
In  Canada  if  he  does  so  permit  them,  he  is  responsible 
for  their  a<Sls,  and  the  company  is  not  responsible  for  the 
bad  condition  of  the  gate,  nor  for  animals  killed  which  in 
this  way  gained  access  to  the  railway. (5)  A  case  de- 
cidedly out  of  the  usual  way  arose  in  England,  and  is  re- 
ferred to  here  chiefly  for  its  novelty.  There  from  1855  to 
1875  the  plaintiff  by  agreement,  was  entitled  to  a  carriage 
way  to  his  property  over  the  track  by  a  level  crossing. 
In  1875  ^^  ^^  ^f  Parliament,  reciting  that  it  was  expe- 
dient that  the  rights  of  way  in  certain  footways  which 
crossed  the  track  on  the  level  should  be  extinguished,  de- 

(1)  Spinner  v.  N.  Y.  Cent,  etc.,  R.  R  Co.  67  N.  Y.  153  (1876).    Af- 
firming 6  Hun  ,  600;  Swift  v.  Staten  Island  etc.,  Co.  123  N.  Y.  646. 

(2)  Taylor  0.  Delaware  etc.,  R.  R.  Co.  113  Pa.  St.  162. 

(3)  Nash  V.  New  York  etc,  R.  R.  Co.  51  Hun ,  594. 

(4)  Trout  r.  Virginia  etc.,  R.  R.  Co.  23  Gratt.  p.  641. 

(5)  Jasmin  v,  Canadian  Pacific  R.  R.  Co.  6  Leg.  New.  (Can.)  163. 
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clared  that  all  rights  of  way  in,  over,  or  affecting  the  foot- 
ways numbered  2,4,  5,  6  and  7  on  the  deposited  plans 
should  be  extinguished.  No  provision  for  compensation 
was  made.  The  way  in  question  was  numbered  5  on  the 
deposited  plans,  and  was  thereon  marked  '*roadway  and 
footway"  the  others  being  marked  simply  "footway."  It 
was  held  that  the  act  only  interfered  with  public  rights, 
not  with  private  ones,  and  the  landowner  adjoining  could 
use  it.(i) 

g  289.  Cattle-Guards. — If  the  company  does  not  put 

in  gates  il  must  put  in  cattle-guards. (2)  But  it  is  very 
doubtful  if  such  guards  would  relieve  it  of  liability  for  the 
stock  killed  which  is  not  owned  by  the  adjacent  land 
owner.  But  the  owner  may  be  entitled  to  an  open 
crossing,  and  to  have  it  protected  by  cattle-pits.  Such 
was  held  the  case  where  the  farm-lane  lav  across  the 
railroad  from  the  public  highway. (3) 

§  290.  Early  PennsylTania  Rule  Concerning: 
the  Duty  or  Land  Owner  to  provide  Guards  Tor 
pitfalls— Owner  of  Cattle  not  liable  for  a  tres- 
pass on  Fninelosed  "Wood  Lands. — In  Pennsylva- 
nia the  law  with  reference  to  the  landowner  providing 
guards  for  dangerous  places  upon  his  lands,  and  the  liabil- 
ity of  the  owner  of  cattle  trespassing  upon  such  lands,  was 
stated  in  the  following  language  :  "In  this  and  perhaps 
in  everv  American  state,  an  owner  of  cattle  is  not  liable  to 
an  action  for  their  browsine  on  their  nei<rhbors  uninclosed 

(1)  Wells  r.  London  etc.,  R.  R.  Co.  L.  R.  5  Ch.  Div.  126;  S.  C.  37  L. 
T.  302;  25  W.  K.  325.  Non  user  of  a  public  highway  requires  the 
company  to  fence  it.  Jefferson vl lie  etc.,  B.  R.  Co.  v,  O'Connor,  37 
Ind.  95.  A  "private  road"  in  Missouri,  under  the  statute,  is  a  public 
highway.    Walton  v.  St.  Louis  etc.,  R.  R.  Co.  67  Mo.  56. 

(2)  Mc  Kinley  r.  Chicago  etc.,  R.  R.  Co.  47  la.  70. 

(3)  Gray  r.  Burlington  etc.,  R.  R.  Co.  37  la.  119. 
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woodland.  But  it  follows  not  because  such  browsing  is 
excusable  as  a  trespass,  it  is  a  matter  of  right.  It  is  an 
immunity,  not  a  privilege,  or  at  most  a  license  revocable 
at  the  will  of  the  tenant,  who  may  turn  his  neighbor's  cat- 
tle away  from  his  grounds  at  pleasure.  Their  entry  is, 
in  strictness,  a  trespass,  which  for  its  insignificance*  is  not 
noticed  by  the  law,  probably  on  the  foot  of  the  maxim  de 
minimis^  or  perhaps,  because  it  is  better  that  all  waste 
lands  should  be  treated  as  common  without  stint.  It  cer- 
tainly gives  vexatious  litigation.  The  particular  loss 
from  it  is  inappreciable  even  as  a  subject  of  nominal  dam- 
ages, and  would  probably  be  held  so  even  in  England, 
where  waste  land  is  altogether  worthless.  But  even  if  an 
owner  of  cattle  had  the  right  claimed  for  him,  the  tenant 
would  not  be  bound  to  expend  his  money  or  his  labor  in 
preparing  his  land  for  the  safe  and  convenient  enjoyment 
of  it.  A  man  must  use  his  property  so  as  not  to  incom- 
mode his  neighbor ;  but  the  maxim  extends  only  to  neigh- 
bors who  do  not  interfere  with  it,  or  enter  upon  it.  He 
who  suffers  his  cattle  to  go  at  large  takes  upon  himself  the 
risks  incident  to  it.  If  it  were  not  so,  a  proprietor  could 
not  sink  a  well  or  a  saw-pit,  dig  a  ditch  or  a  mill-race,  or 
open  a  stone  quarry  or  a  mine  hole  on  his  own  land,  ex- 
cept at  the  risk  of  being  made  liable  for  consequential 
damages  from  it,  which  would  be  a  most  unreasonable 
constru(5tion  of  his  enjoyment.  He  might  as  well  be  re- 
quired to  level  a  precipice,  put  a  fence  round  a  swamp  or 
cut  down  reclining  trees.  It  is  enough  in  all  reason,  that 
his  neighbor's  cattle  have  the  range  of  his  forest,  without 
imposing  on  him  the  duty  of  looking  to  their  safety.  If 
the  owner  of  them  do  not  choose  to  enjoy  his  license  on 
that  footing,  let  him  keep  them  at  home,  or  send  a  herds- 
man along  with  them.  The  law  imposes  no  such  duty  on 
the  tenant. "(i)     Following  and  quoting  this  language,  it 

(1)  Knight  r.  Abert,  6  Pa.  St.  472 
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was  held  in  Missouri  that  a  railroad  company  was  not 
liable  because  of  failure  to  fence  its  right  of  way  when  an 
animal,  by  reason  of  said  failure,  got  on  to  its  right  of  way 
and  fell  in  an  unguarded  well.(i) 

§  291.  Rig^hts,  Duties  and  Injuries  at  Private 

Crossing's. — In  discussing  the  rights  and  obligations  of 
those  entitled  to  private  crossings,  the  Supreme  Court  of 
New  Hampshire  said  :  *'  The  a6t  requires  the  crossing  to 
be  made  for  the  convenience  and  safety  of  the  land-owners 
and  they  would  consequently  have  the  right* to  cross  the 
road  at  all  reasonable  times,  and  of  necessity  the  right  to 
be  upon  the  road  while  crossing.  Having  this  right,  they 
would  lawfully  and  rightfully  be  upon  the  road,  and  the 
corporation  could  not  injure  their  beasts  thereon  without 
liability  for  the  damage,  unless  the  injury  should  arise  from 
inevitable  accident,  or  through  the  fault  of  the  owner. 
The  law  does  not  give  the  land-owners  a  use  of  the  road 
which  is  paramount  to  that  of  the  corporation,  and  they 
have  not  the  right  to  use  it  in  defiance  of  the  corporation. 
They  would  not,  for  instance,  have  the  right  to  drive  upon 
the  crossing,  when  they  knew  that  a  train  was  coming, 
and  insist  that  a  train  should  stop  to  suit  their  convenience. 
The  powers  of  the  land-owner  do  not  go  to  such  an  extent ; 
they  are  subordinate  to  those  of  the  corporation,  but  at  the 
same  time  the  statute  gives  them  the  right  to  cross  the  road 
in  all  reasonable  ways  and  at  all  reasonable  times ;  and 
having  such  a  right,  the  corporation  cannot  willfully  destroy 
their  property,  nor  excuse  themselves  in  case  of  careless- 
ness ;  they  cannot  be  heard  to  say  that  they  are  liable  only 
in  case  of  gross  negligence.  The  authorities  which  go  to 
show  that  a  railroad  is  not  liable  for  injuries,  except  in 
case  of  gross  negligence,  are  founded  upon  the  leading 
fa(Sl  and  principle  that  the  plaintiff  is  himself  in  fault.  We 

(1)  Hughes  V.  Hannibal  etc.,  R.  R.  Co.  66  Mo.  325. 
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do  not  question  the  soundness  of  that  position  ;  but  the 
rule  does  not  apply  to  a  case  where  the  plaintiff  is  rightfull)' 
upon  the  road,  as  provided  by  this  statute.''(i)  In  India- 
na, by  statute,  a  railway  company  is  relieved  from  all  lia- 
bility, if  it  has  provided  proper  gates,  for  stock  killed  at 
crossings,  except  for  negligence.  The  land-owners,  by  the 
same  statute,  are  required  to  keep  up  the  fences. (2)  But 
where  the  company  must  keep  the  crossing  in  repair,  a 
presumption  of  negligence  arises  from  a  defeat  in  it  and 
the  fafS  of  the  injury  caused  thereby.(3)  If  the  crossing 
is  not  such  as  the  law  required,  an  injury  thereon  renders 
the  company  liable  without  any  reference  to  the  plaintiff's 
negligence. (4)  A  failure  to  fence  the  crossing  must  be  the 
dire<5t  proximate  cause  of  the  injury  and  not  the  indireft 
or  non-proximate  cause. (5) 

§  292,  Correlative  Rig^hts  and  Duties  at  Pri- 
vate Crossing. — In  a  Canadian  case  it  was  said  of  the 
correlative  rights  and  duties  of  the  railroad  and  owner  of 
the  adjoining  land  at  private  crossings,  w^here  there  was 
**nothing  in  the  statute  on  the  subject:"  '*The  rights  of 
the  parties  must  therefore  be  settled  by  the  general  prin- 
ciples of  the  law.  There  are  here  two  distinct,  and  in  a 
sense  opposing  rights.  Each  party  is  entitled  to  use  this 
particular  part  of  the  railway — the  one  as  a  farm  crossing, 
the  other  as  a  part  of  their  line  of  travel.  They  cannot 
both  use  it  at  the  same  time,  and  neither  of  them  is  bound 
to  afford  pre-occupation  of  it,  that  is  to  give  precedency  in 

(1)  White  ».  Concord  R.  R.  10  Fost.  188. 

(2)  Louisville,  etc.,  R.  R.  Co.  r.  Etzler,  119  Tnd.  39;  S.  C.  19  N.  E. 
Bep.  615;  Hunt  v.  Lake  Shore,  etc.,  R.  R.  Co.  112  Ind.  69;  S.C.  13  N. 

E.  Rep.  263. 

(3)  France  r.  Erie  R.  R.  Co.,  5  T.  <fc  C.  (X.  Y.)  12. 

(5)  Fanning  v.  Long  Island  R.  R.  Co.  2  T.&  C.  (N.  Y.)  585. 

(5)  AVinckler  r.  Great  Western  R.  R.  Co.,    8  C.  P.  (Can.)  250.Nich- 
olls  V.  Great  Western  R.  R.  Co.,  27  Q.  B.  (Can.)  382. 
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the  use  of  it  to  the  others.  It  seems  plain,  however  that 
the  one  that  has  pre-occupation  or  use  of  it,  is  entitled  to 
retain  it  until  his  or  their  legitimate  occupation  or  uses 
of  it  are  ended.  In  exercising  the  right  to  use  it  each  must 
bear  in  mind  the  right  of  the  other  to  use  it  also,  and 
the  chance  or  probability  there  is  of  the  other  using  it 
or  claiming  to  use  it  at  just  the  same  time.  The  duty 
of  the  defendants  may  be  very  well  described  as  follows  : 
*In  crossing  a  footway  on  a  level  the  company  are  bound, 
as  to  the  mode  of  working  their  railway,  as  to  the  rate 
of  speed,  and  signalling  or  whistling,  or  other  ordinary 
precautions  in  the  working  of  a  railway,  to  do  every- 
thing which  is  reasonably  necessary  to  secure  the  safety 
of  persons  who  have  to  cross  the  railway  by  means  of  the 
footway.'(i)  'And  the  greater  the  thoroughfare  over  any 
part  of  the  line,  the  greater  the  care  and  vigilance  that 
ought  to  be  exercised  by  those  who  have  the  charge  of  the 
line.  Those  persons  ought  to  anticipate  that  people  may 
be  crossing  where  they  know  people  have  a  right  to  cross. 
Whatever  the  degree  of  traffic  may  be,  be  it  more  or  less,  a 
corresponding  degree  of  care  is  required  on  the  part  of  the 
company. '(2)  'If  the  railway  company  in  the  construction 
of  the  works  do  anything  which  prevents  persons  passing 
over  the  line  from  taking  care  of  themselves,  and  expose 
them  to  greater  peril  than  is  ordinarily  incident  to  a  level 
crossing,  the  company  thereby  impose  upon  themselves  an 
obligation  to  take  other  than  the  usual  precaution  of  per- 
sons who  have  a  right  to  pass  there. '(3)  *  *  *  * 
'The  railroad  company  had  so  construifted  their  line  as  to 
make  a  sharp  curve  at  the  spot  where  the  train  passed  ; 
they  also  built  a  bridge  which  prevented  a  passenger  from 
seeing  a  passing  train  until  it  was  very  near;  and  on  that 

(1)  Per  Mellor,  J.,  in  Cliff  r.  Midland  R.  W.  Co.  L.  R.  52  B  261. 

(2)  Per  Lush,  J.,  Id.  p.  266. 

(3)  Lush,  J.,  Id.  p.  2G4. 
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account  the  company,  having  themselves  created  a  peculiar 
difficulty,  and  exposed  passengers  to  more  peril  than  the 
Legislature  contemplated,  and  more  than  was  ordinarilj^ 
incident  to  a  level  crossing,  undertook  the  obligation  of 
providing  some  additional  protection. '  That  language 
seems  to  be  applicable  to  the  present  case.  The  rate  of 
speed  and  the  necessity  there  might  be  of  giving  warning 
of  the  approach  of  a  locomotive,  must  depend  on  the  na- 
ture of  the  crossing,  the  frequency  or  infrequency  of  its 
use — the  purpose  for  which  it  is  used,  whether  only  for 
the  use  of  human  beings,  or  for  them  and  for  cattle  also, 
or  chiefly  for  cattle, — for  in  the  case  of  cattle,  unconscious 
of  danger,  there  would  be  more  difficulty  in  hurrying  them 
over,  especially  when  many  of  them  were  huddled  together, 
than  if  human  beings  were  passing, — the  formation  of  the 
ground,  and  whether  from  that  or  from  any  other  cause, 
material  or  artificial,  the  place  of  crossing  could  be  seen 
at  such  a  distance  from  the  engine  that  its  speed  could  be 
checked  or  be  altogether  stopped,  in  case  of  danger  being 
imminent.  There  is,  however,  a  reciprocal  obligation  on 
the  plaintiff,  for,  *  where  the  Legislature  authorizes  a  rail- 
way to  cross  a  way,  public  or  private,  upon  a  level,  and 
does  not  require  from  the  company  any  precaution  to  avoid 
danger,  the  Legislature  intends  that  the  persons  who  have 
to  cross  that  line  should  take  the  risk  incident  to  that  state 
of  things.'(i)  The  plaintiff  must  guard  against  a  railway 
engine  with  more  vigilance  and  care  than  he  would  against 
a  team  of  horses  ;  so  if  an  engine  pass  daily  at  or  about  a 
certain  hour,  he  should  perhaps  avoid  altogether  using  his 
crossing  at  that  particular  time,  unless  there  is  a  strong  nec- 
essity for  his  doing  so,  or  at  any  rate  he  should  be  more 
than  usually  careful  at  such  a  time  how  he  does  use  it,  for  he 
knows  there  is  then  danger  near.  And  he  should  be  more 
cautious  in  using  the  crossimg,  if  there  be  obstacles  of  any 

(1)  Per  Lush,  J.,  in  Cliflf  v.  Midland  R.  W.  (:o.  L.  K.  5  Q.  B.  p.  204. 
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kind,  artificial  or  material,  in  the  way  of  his  seeing  or  hear- 
ing the  engine  at  a  safe  distance.  The  case,  it  appears  to 
me,  is  reduced  to  the  ordinary  occurrence  of  cross-roads 
meeting,  and  of  persons  driving  on  these  roads  with  com- 
mon conveyances,  excepting  that  as  the  railway  engine  is 
more  dangerous  than  a  common  vehicle,  so  it  must  be 
more  carefully  propelled  and  more  anxiously  k)oked  out 
for  ;  and  excepting  that  a  farm-crossing  is  not  likely  to  be 
so  much  in  use  as  a  public  highway,  or  it  may  be  consid- 
ered as  in  the  case  of  a  foot  passenger  crossing  the  thorough- 
fare for  vehicles  from  one  side  of  the  road  to  the  other.  * 
*  *  *  *  It  cannot  be  said  that  the  defendants  are  free 
from  all  concern  and  responsibility,  whether  the  plaintiff  or 
his  cattle  is  or  are  using  the  farm-crossing  at  the  time  one 
of  their  engines  is  approaching.  They  must  be  bound  to 
use  some  care  and  prudence,  and  we  think  the  declaration 
sufficiently  describes  their  duty  in  that  respe<ft."(i) 

(1)  Bender  v.  Canada  Southern  R.  W.  Co.  37  C.  P.  (Can.)  26. 
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§  293.  Introduction.— The  original  plan  of  this 
work  was  to  cite  only  those  cases  under  the  statutes  re- 
garding fencing  and  farm  crossings.  But  as  the  gath- 
ering of  materials  progressed,  it  was  discovered  that, 
without  a  chapter  upon  the  common  law  liability  for  neg- 
ligently or  willfully  killing  or  injuring  stock,  the  work 
would  be  incomplete.  It  was  also  found  that  a  few  States 
had  no  statutes  upon  the  subjedl  of  fences,  and  in  a  few 
others,  especially  in  Alabama,  Georgia,  Arkansas  and 
Mississippi,  statutes  had  been  enacfted  which  very  mater- 
ially afFedted  the  common  law  liability,  chiefly  with  rela- 
tion to  the  burden  of  proof.  It  was  therefore  deemed  best 
to  add  a  chapter  upon  the  common  law  liability  of  railroad 
companies,  giving  especial  attention  to  these  statutes. 


§  294.  HThen  not  Required  to  Fence, 

only  at  Common  Law.— It  is  self-evident  that  unless 
a  company  is  required  by  statute  to  fence,  and  a  penalty  is 
enforced  for  a  failure  to  do  so,  it  is  not  liable  for  injuring 
stock,  except  at  common  law  ;  which  would  be  an  aftion 
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for  negligence  or  wilfullness.(i)  And  even  though  a  com- 
pany be  compelled  to  fence  its  right  of  way,  yet  if  the 
injur}'  occur  at  a  place  at  which  the  requirement  does 
not  apply,  it  is  liable  only  according  to  the  principles  of 
the  common  law.  Such  places  are  usually  where  the  route 
crosses  a  public  highway,  at  depot  and  switching  grounds, 
and  at  public  places  within  a  city  or  town,  as  the  authori- 
ties hereinafter  cited  will  abundantly  show.  In  all  these 
instances  the  rules  of  and  practice  at  common  law  are 
applicable.(3)  This  is  especially  true  of  injuries  infiidted 
at  a  public  highway  crossing.(3) 

§  295.  Degree  of  Care— One  of  the  first  inquiries 
naturally  arises, '*  what  degree  of  care  is  the  company 
bound  to  use  in  order  to  excuse  itself  for  the  injury  in- 
fli(5\ed?"  The  answer  is,  **  Ordinary  care."  The  com- 
pany through  its  servants  must  use  ordinary  care  and  dil- 
igence to  avoid  the  injury ;  and  if  it  does,  it  is  not  liable 
for  the  damages  inflicted. (4)     Thus   in  Alabama   it  was 

(1)  Price  r.  New  Jersey  etc.,  R.  R.  Co.  32  N".  J.  L.  19;  New  York 
etc.,  R.R.Co.f.  Skinner,  7  Harris,  298;  S.  C.  1  Amer.  L.  Rej?.(0.  S.)97: 
North  Pennsylvania  R.  R.  Co.  v.  Rehman,  49  Pa.  St.  101 ;  S.  C.  5 
Amer.  L.  Reg.  49;  Indianapolis  etc.,  R.  R.  Co.  v,  Caldwell,  9  Ind.  397: 
Richmond  r.  Sacramento  Valley  R.  R.  Co.  18  Cal.  351 ;  Great  Western 
R.  R.  Co.  V.  Thompson  17  111.  131. 

(2)  New  York  etc.,  R.  R.  Co.  t>.  Skinner,  7  Harris,  298;  S.C.I 
Amer.  L.  Reg.  (O.  S.)  97;  North  Pennsylvania  R.  R.  Co.  v,  Rehman, 
49  Pa.  St.  101 ;  S.  C.  6  Amer.  L.  Reg.  49;  Vandegrift  c.  Rediker,22  N. 
J.  L.  185;  Colorado  Central  R.  R.  Co.  t\  Caldwell,  19  PacRep.  642; 
Crawley  r.  Georgia  R.  R.  Co.  8  S.  E.  Rep.  417.  Sharrod  v.  London 
etc.,  R.  W.  Co.  4  Exch.  580;  S.  C.  Jur.  23;  Memphis  etc.,  R.  R.  Co.  v. 
Lyon,  62  Ala.  71. 

(3)  North  Pennsylvania  R.  R.  Co.  v.  Rehman,  49  Pa.  St.  101;  S.  C. 
5  Amer.  L.  Reg.  49;  I.  &  G.  N.  R.  r.  Cocke,  64  Tex.  161;  L  &  G.  N.  R. 
r.  Lenders,  1  Tex.  App.  Civ.  Cas.  §  314;  Chicago  ete.,  R.  R.  Co.  v.  Mc- 
Morrow,  67  111.  218;  Logansport  etc.,  R.  R.  Co.  r.  Caldwell,  38  111.  280. 

(4)  Shuman  v,  Illinois*  etc.,  R.  R.  Co.  11  Bradw  472;  Gilman  etc., 
R.  R.  Co.  V.  Spencer,  76  111.  192;  Rockford  etc.,  R.  R.  Co.  v.  Lewis,  58 
111.  49;  Illinois  Central  R.  R.  Co.  r.  Middlesworth  46  111.  494;  Baylor 
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said  that  "  employees  must  bestow  on  this  service  that 
degree  of  care  and  diligence  which  very  careful  and  pru- 
dent persons  give  to  their  own  affairs  of  similar  magnitude 
and  delicacy/'(i)  I^  Arkansas  it  is  said  that  the  care 
must  be  reasonable  and  appropriate  to  the  subjeft-matter, 
to  avoid  the  injury ;  and  that  an  instruAion  that  the  com- 
pany must  use  "all  the  means  within  its  power,"  was 
erroneous  because  it  was  unlimited,  and  might  impose 
'^  "  such  expensive  precautions  and  low  rates  of  speed,  as  to 
make  it  impracticable  to  run  them  [railroads]  with  pro- 
fit."(2)  So  a  statute  rendering  a  railroad  company  liable 
for  "any  negleft"  was  held  to  mean  **ordinary  negligence" 
the  language  of  the  acft  not  overturning  or  destroying,  or 
even  disturbing,  any  of  the  rules  of  the  common  law  with 
regard  to  contributory  negligence. (3)  No  greater  degree 
of  care  is  required  than  from  the  necessity'  of  the  case  can 
be  done,  when  the  excess  may  be  in  any  measure  injurious 
to  another,  and  a  proper  degree  of  care  should  be  used  to 
avoid  this  excess. (4)  Where  the  Court  charged  that  the 
company  must  use  all  ordinary  and  reasonable  care  and 
diligence  to  prevent  damage  to  stock,  it  was  held  error  to 
add  "that  is,  might  say,  a  full  measure  of  care  and  dili- 
gence— all  that  could  be  expected,"  because  it  in  efFe(5t 
required  extraordinary  diligence. (5)  In  Illinois  it  was  said  : 
"To  free  themselves  from  liability,  the  company,  in  case  of 

r.  Baltimore  etc.,  R.  R.  Co.  9  W.  Va.  270;  Little  Rock  etc.,  R.  R.  Co. 
t?.  Jones,  41  Ark.  157;  Little  Rock  etc.,  R.  W.  Co.  v.  Holland,  40  Ark. 
336. 

(1)  Alabama  Great  Southern  R.  R.  Co.  r.  Mc  Alpine,  75  Ala.  113. 

(2)  St.  Louis  etc.,  R.  W.  Co.  v.  Vincent,  36  Ark.  451. 

(3)  Atchison  etc.,  R.  R.  Co.  r.  Shaft,  33  Kas.  521.  A  similar  de- 
cision was  rendered  in  Kansas,  not,  however,  upon  the  question  of 
contributory  negligence.  St.  Joseph  etc.,  R.  R.Co.  ?.  Grover,  11  Kas. 
302. 

(4)  Cranston  v.  Cincinnati  etc.,  R.  R.  Co.  1  Handy  (Ohio)  193. 

(5)  Western  etc.,  R.  R.  Co.  t.  King,  70  Geo.  261. 
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an  injury,  must  discharge  every  duty  imposed  bylaw.  They 
must  use  all  reasonable  means  to  prevent  injury,  and  its 
omission  will  create  liability  unless  the  injured  party  has, 
by  his  negligence,  contributed  in  some  degree  to  the  in- 
jury, "(i)  The  expression,  as  we  have  seen  in  some  of 
the  quotations,  is  that  the  company  must  use  "all  reasc>na- 
ble  and  ordinary  care  and  diligence,"but  we  are  not  aware 
that  this  adds  anything  to  the  statement  that  they  must  use 
'•ordinary  care"  ;  because  "ordinary  care"  is  only  ''reason- 
able care"  under  the  circumstances,  and  "ordinary  dili- 
gence" is  only  the  exercise  of  "ordinary  care. "(2)  In  an 
Alabama  case  the  Court  laid  down  the  following  rules  as 
applicable  to  an  engineer  running  a  train  :  "We  have  said 
that  persons  having  the  control  of  railroad  trains  in  motion, 
must  bestow  that  degree  of  care  and  diligence  which  very 
careful  and  prudent  persons  employ  in  their  own  private  af- 
fairs of  similar  nature.  To  illustrate  this  principle  let  it  be 
supposed,  the  engineer  is  the  owner  of  the  railroad,  with  all 
of  its  interests  and  responsibilities,  and  the  stock  imperiled 
is  his  own.  He  is  running  on  schedule  lime,  must  avoid 
collisions  with  other  trains,  must  strive  to  make  conne<5tion 

(1)  Great  Western  etc.,  R.  R.  Co.  v.  Geddis,  33  111.  304. 

(2)  Bartley  r?.  Georgia  R.  R.  Co.  60  Geo.  182;  Georgia  R.  R.  Co.  r. 
Neely,  56Geo.  540;  Mississippi  Central  R.  R.  Co.  r.  Miller,  40  Miss. 
45;  Little  Rock  etc.,  R.  W.  Co.  r.  Jones,  41  Ark.  157;  Little  Rock  etc., 
R.  R.  Co.  r.  Holland,  40  Ark.  336;  Illinois  Central  R.  R.  Co.  r.  Swear- 
ingen,  33  111.  289;  Savannah  etc.,  R.  W.  Co.  p.  Geiger,  21  Fla.  669.  In 
Illinois  the  doctrine  of  comparative  negligence  applies  to  a  com- 
mon law  negligence.  Chicago  etc.,  R.  R.  Co.  i\  Cauffman,  38  111.  424. 
So  there  are  some  cases  in  that  State  which  hold  that  if  the  injury 
occurs  at  a  place  where  the  company  was  not  bound  to  fence,  it  ig 
liable  only  for  gross  negligence  or  wantonness.  Illinois  Central  R. 
R.  Co.  r.  Phelps,  29  111.  447;  Chicago  etc.,  R.  R.  Co.  v.  Patchin,  16  111. 
198;  Illinois  Central  R.  R.  Co.  v.  Goodwin,  30  111.117.  So  the  same 
rule  is  declared  in  Georgia.  Georgia  R.  R.  Co.  v,  Anderson.  33  Geo. 
no.  See  Great  Western  R.  R.  Co.  v.  Thompson,  17  111.  131;  Central 
Military  Tract  R.  K.  Co.  v,  Rockafellow,  17111.  541;  Illinois  etc,,  R.  R. 
Co.  r.  Reedy,  17  111.  580. 
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and  so  maintain  the  accustomed  speed  of  his  train,  that  the 
reputation  of  his  road  for  the  transportation  of  passengers 
and  freight  be  preserved.  He  is  supposed  also  to  enter- 
tain a  due  regard  for  the  safety  of  his  cattle.  He  will  not 
be  expected  to  stop  his  train  upon  every  occasion  of  possi- 
ble danger  to  his  stock.  If  he  did  so,  he  would  derange 
the  schedule,  and  miss  his  connexions.  Neither  will  he 
be  expected  to  run  with  unchecked  speed  throughout  the 
whole  line.  He  has  at  his  command  appliances  for  check- 
ing  the  speed  of  his  train,  tor  stopping  it  altogether,  and 
for  frightening  stock  from  the  track.  He  is  acquainted  with 
the  habits  of  cattle,  and  with  the  efte6l  of  the  stock  alarm 
upon  them.  If  the  cattle  be  on  the  track,  he  will  sound 
the  alarm,  and  at  the  same  lime  check  the  speed  of  his 
train,  so  that  if  the  alarm  prove  ineffe6lual,  he  can  halt  his 
train  and  thus  save  his  stock.  He  would  probably  pursue 
this  course,  if  the  cattle  were  perceived  a  sufficient  distance 
ahead,  to  give  them  time  for  these  several  stages.  If,  how- 
ever, with  a  sufficient  headlight,  with  good  brakes  in  good 
working  order,  and  without  anj-  negligence  or  inattention 
on  the  part  of  the  engineer,  the  cattle,  not  having  been 
seen  before,  spring  suddenly  on  the  track,  or  become 
visible  on  the  track,  in  so  close  proximity  to  the  engine, 
that  any  attempt  to  stop  the  engine  in  time,  or  otherwise 
to  prevent  the  collision,  must  fail,  then  there  is  no  want 
of  care,  even  though  no  attempt  be  made  to  stop  the  en- 
gine. The  law  does  not  require  the  impossible  to  be 
attempted.  We  mean,  however,  the  impossible  in  fact. 
The  appliance  must  be  resorted  to,  so  long  as  there  is  a 
hope  ;  and  the  onus  is  on  the  railroad,  if  sued,  to  show  the 
utter  fruitlessness  of  any  attempt  that  might  be  made.'Vi) 

» 
(1)  Alabama  Great  Southern  R.  R.  Co.  r.  McAlplne,  75  Ala.  113. 
"We  are  not  attempting  to  weaken  or  destroy  the  rule  declared  in 
South  &  N.  R.  R.  Co.  r.  Jones,  56  Ala.  507.  That  case  is  hinged  on 
the  fact  that  the  ox  was  seen  in  dangerous  proximity  to  the  road  a 
sufficient  distance  ahead  of  the  train  to  require  the  application  of 
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§  296.  Paramonnt  Duty  Owes  to  Passengers^ 
its  own  Employes  and  Property.— The  conipan\^ 
owes  a  higlier  duty  to  its  passengers  and  employees,  and 
even  to  the  property  in  its  charge  and  to  its  own  property, 
than  it  owes  to  an  animal,  either  lawfully  or  unlawfully  on 
its  track.  If  it  has  to  choose  between  either  the  former 
or  the  latter,  it  may  safely  chose  the  former.  The  owner 
of  the  animal  cannot  insist  that  his  property  shall  be  pro- 
tected unless  it  can  be  done  consistently  with  the  higher 
duty  resting  upon  the  company ;  and  the  company's  a6ts 
in  this  respecft  should  receive  a  favorable  construction  so 
that  it  may  be  left  to  a  full  and  proper  discretion  in  pur- 
suing the  course  which  will  best  fulfill  its  important  duties 
to  the  public  and  to  itself.(i)  "The  paramount  duty  of  a 
conductor  [engineer]  of  a  train,  is  to  watch  over  the  safety 
of  the  persons  and  property  in  his  charge ;  subjed  to 
which,  it  is  his  dutv  to  use  reasonable  care  to  avoid  un- 
necessary  injury  to  animals  straying  upon  the  road. "(2) 

preventitlve  measures."  The  Court  approved  Alabama  Great  Soutb- 
ern  R.  R.  Go.  v.  Jones,  71  Ala.  487.  In  Vermont  it  was  held  that  the 
plaintiff  is  entitled  to  have  the  degree  of  care  which  the  company  is 
bound  to  exercise  defined  more  strictly  than  to  say  that  it  is  bound  to 
use  such  care  as  a  man  of  ordinary  prudence  would  use  who  was  the 
owner  of  both  railroad  and  the  cattle;  but  the  company  cannot  com- 
plain of  a  failure  to  give  such  an  instruction.  Quimby  v.  Vermont  Cen- 
tral R.  R.  Co.  23  Vt.  387.  If  the  crossing,  where  the  injury  occurred, 
is  an  unusually  dangerous  one,  the  Court  may  say  to  the  jury  that 
they  may  consider  that  fact  in  determining  whether  the  company  used 
reasonable  care  in  the  operation  of  its  train  when  the  cause  of  action 
arose.  Kuhn  r.  Chicago  etc.  R.R.  Co.  42  la.  420.  Knowledge  that  stock 
is  lawfully  at  large  in  the  country  through  which  the  road  runs  im- 
poses upon  the  company  greater  diligence  than  if  It  had  no  such  know- 
ledge; this  is  especially  so  in  a  town.  Chicago  etc.  R.R.  Co.  r.  Engle, 
84  111.  397.    See  Central  R.  R.  etc.  Co.  v.  Warren,  84  Geo.  329. 

(1)  Cranston  r.  Cincinnati  etc.,R.  R.  Co.  1  Handy,  193;  Cincinnati 
etc.,  R.  R.  Co.  V,  Smith,  22  Ohio  St.  227. 

(2)  Cleveland  etc.,  R.  R.  Co.  v.  Elliott,  4  Ohio  St.  474;  East  Ten- 
nessee etc.,  R.  R.  Co.  V.  Deaver,  79  Ala.  216. 
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This  IS  true,  even  though  the  engineer  "must  use  all  meas- 
ures within  bis  power,  known  to  skillful  engineers,  in 
order  to  stop  the  train,"  and  avert  the  injury.(i)  The 
engineer  may  prefer  his  own  life  to  that  of  a  mule,  and 
abandon  his  engine. (2) 

§  297.  Checking  Speed— Correlatire  Duties  of 
Railroad— Contributory  IVeglig^ence. — In  an  ac- 
tion against  a  railroad  company  for  negligently  killing  an 
animal  unlawfully  at  large,  the  Court  diredled  the  jury 
that  "  the  defendants  were  bound  to  exercise  due  care  in 
the  speed  of  their  train,  to  use  due  diligence,  while  run- 
ning their  train,  in  looking  out  for  obstacles  on  the  track, 
and  due  diligence  in  checking  their  speed  if  animals  are 
even  wrongfully  on  the  track.*'  This  was  held  error, 
because  it  ignored  the  duty  the  company  owed  to  the  pas- 
sengers aboard  its  train  and  to  its  own  employees  and  pro- 
perty. In  discussing  the  question  it  was  said :  "  What 
amounts  to  ordinary  care  on  the  part  of  a  railroad  com- 
pany and  their  agents  depends  upon  the  nature  ot  their 
employment,  the  condition  of  their  road,  locomotives  and 
cars,  the  duty  of  the  agents  in  running  the  train,  and  the 
circumstances  under  which  the  injury  occurred.  It  is  un- 
questionably true  that  persons  engaged  in^  building  rail- 
roads, locomotives  and  cars,  and  in  running  the  train,  are 
justly  held  to  a  higher  degree  of  skill,  care  and  diligence 
than  that  which  is  requisite  in  the  ordinary  pursuits  of 
life.  For  the  protedtion  of  the  persons  and  property  of  • 
individuals  in  charge  of  the  agents  of  the  company  on  the 
train,  the  company  are  held  to  exercise  the  highest  degree 
of  care  and  diligence.  They  should  be  held  to  exercise 
such  care  and  diligence  as  the  perils  of  that  mode  of  con- 

(1)  East  Tennessee  etc.,  R.  R.  Co.  r.  Deaver,  79  Ala.  216. 

(2)  Tazoo  etc.,  R.  W,  Co.  r.  Brumfleld,  64  Miss.  637.     See  section 
296. 
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veyance  require,  and  with  due  regard  to  this  paramount 
obligation  and  duty,  they  are  bound  to  exercise  what  would 
be,  under  the  circumstances,  ordinary  and  reasonable  care 
to  avoid  unnecessary  injur}'' to  property  not  in  their  charge, 
even  though  such  property  is  unlawfully  on  their  railway 
track.  It  is  with  regard  mainly  to  this  paramount  objedt, 
that  the  usual  or  general  speed  of  trains  on  the  railroads 
is  regulated.  What  constitutes  due  care  in  the  speed  of 
the  train  depends  chiefly  on  the  condition  of  the  road,  in 
respeft  to  its  track,  grade  and  curves,  the  heighth  or  depth 
of  the  track  above  or  below  the  margin  of  the  road,  its 
liableness  to  obstructions,  by  natural  and  unavoidable 
causes,  the  crossings,  if  any,  the  condition  of  the  locomo- 
tives and  cars,  the  distance  from  the  train  the  engineer 
would  be  able  to  discover  an  obstacle  on  the  track,  and  the 
skill  and  experience  of  engineers  and  others  in  charge  of 
the  train.  The  condition  of  the  road  constitutes  a  very  im- 
portant consideration  in  determining  what  speed  would  be 
reasonable,  with  reference  to  the  persons  and  property  on 
the  train.  By  the  condition  of  the  road,  I  mean  its  condi- 
tion as  constru6led  for  running  trains  over  it,  its  fitness  for 
the  purpose  and  its  liableness  to  be  obstru6led  by  natural 
and  accidental  causes.  But  railroad  companies  are  not 
bound  to  regulate  the  general  speed  of  their  trains  on  the 
assumption  that  the  track  will  be  unlawfully  obstru(^ted. 
To  require  this  of  such  companies  would  be  against  all 
reason.  It  would  subje6l  them  and  their  interests,  and  the 
persons  and  property  on  the  train,  to  the  will  and  control 
of  trespassers,  which  would  be  little  less  than  offering  a 
reward  to  wrong-doers,  at  the  risk  of  the  lives  and  pro- 
perty of  the  innocent.  When  the  speed  of  the  train  is  such 
as  the  condition  of  the  road, locomotives  and  cars,  and  the 
skill  and  experience  of  those  in  charge  of  the  train,  re- 
quire for  the  safety  of  the  property  on  the  train,  the  com- 
pany should  not  be  subjected  to  liability  for  damage  to  a 
mere  trespasser  whose  property  was  injured  by  being  un- 
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lawfully  on  the  track,  unless  such  damage  was  occasioned 
by  the  negledt  of  the  company,  or  their  agents,  to  exercise 
that  degree  of  care  and  diligence  that  would  have  been 
required  of  them  if  the  obstrutition  had  not  been  there,  or 
by  their  neglec^t  to  exercise  that  degree  of  care  which, 
under  the  circumstances  of  the  case,  might  have  been  ex- 
ercised in  respedl  to  the  property  of  a  trespasser  without 
peril  to  the  train  or  its  passengers.  From  this  view  of  the 
subject,  it  follows  that  if  running  the  train  at  the  rate  of 
twenty-five  or  thirty  miles  an  hour  is  reasonable  speed  on 
a  road  or  piece  of  road,  not  known  by  the  company  or 
its  agents  in  charge  of  the  train  to  be  obstructed,  it  is  rea- 
sonable speed  with  reference  to  the  question  whether  an 
obstacle  will  unlawfully  go,  or  be  placed  upon,  the  track 
while  the  train  is  approaching.  It  is  unquestionably  true 
that  railroad  companies  are  responsible  that  their  agents 
in  charge  of  trains  shall  exercise  due  care  in  looking  out  for 
obstacles  on  the  track,  whether  such  obstacles  be  accident- 
al and  unavoidable  or  unlawfully  there.  This  care  is  de- 
manded for  the  safety  of  persons  and  property  on  the  train, 
and  the  best  interests  of  the  company,  as  well  as  the  de- 
mands of  the  public,  require  its  exercise.  In  regard  to  the 
speed  of  the  train  when  approaching  an  obstacle  unlawfully 
on  the  track,  whether  it  would  be  the  duty  of  the  company 
to  check  the  speed  of  the  train,  on  account  of  such  obstacle, 
would  depend  on  the  nature  of  the  distance  of  the  train 
from  it  at  the  time  it  was  discovered,  and  in  case  of  ani- 
mals or  an  animal  unlawfully  on  the  track,  whether  the 
use  of  the  usual  means,  namely,  the  bell,  whistle  and  near- 
er approach  of  the  train  would  be  likely  to  drive  them  off 
the  track ;  and  more  especially  it  would  depend  on  the 
question  whether  the  safety  of  persons  and  property  on 
the  train,  or  the  interests  of  the  company,  require  that  the 
speed  be  checked  where  the  obstacle  is  discovered  in  time 
to  do  so.  The  first  and  paramount  duty  to  be  observed, 
when  danger  is  apprehended  from  such  obstru<5lion,  is  the 
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safety  of  persons  and  property  on  the  train,  or  otherwise 
lawfully  on  the  track,  and  as  to  such  the  law  demands  the 
exercise  of  the  highest  degree  of  care  and  diligence  by 
the  company  and  their  agents.  The  next  objefl  of  the  at- 
tention of  the  agents  of  the  company  is  the  safety  of  their 
own  property.  They  are  bound,  while  discharging  these 
higher  obligations  and  duties,  and  in  the  exercise  of  their 
right  to  protedl  the  property  of  the  company  from  injury  to 
which  it  is  exposed  by  the  unlawful  a(5l  or  negledl  of  an- 
other, to  exercise  ordinary  care  to  avoid  injury,  even  to  a 
trespasser.  But  the  person  whose  property  is  unlawfully 
upon  the  railway  track  has  no  right  to  expeil  it  will  be 
protefted  unless  it  can  be  done  consistently  with  the  higher 
obligations  and  responsibilities  renting  on  the  agents  of 
the  company.  The  ordinary  means  employed  to  drive 
cattle  off  the  track  are  the  noise  of  the  train,  and  the  noise 
of  the  bell  and  whistle,  and  these  are  generally  sufficient 
for  that  purpose,  without  checking  the  speed  of  the  train. 
The  noise  of  a  running  train,  when  approaching  an  animal 
and  near  it,  is  generally  suflicient  to  drive  it  from  the  track, 
and  this  agency  is  continually  operating  while  the  train  is 
running,  and  it  would  have  more  or  less  efFe<5l  to  remove 
such  obstacle,  even  though  the  animal  was  not  discovered 
bv  the  engineer.  The  other  means  above  indicated  should 
be  reasonably  employed,  that  is,  they  should  be  employed 
immediately  upon  the  discovery  of  such  obstru6lion,  and 
the  engineer  is  bound,  while  running  the  train,  to  exercise 
ordinarv  care  in  lookincr  out  for  obstacles  on  the  track,  so 
that  he  mayreasonably  employ  such  means  to  remove  them 
as  are  ordinarily  sufficient  for  that  purpose.  An  engineer, 
when  running  his  train  with  ordinary  care  and  diligence, 
and  examining  the  track  as  far  as  consistent  with  his  other 
duties,  has  discharged  all  obligations  which  the  company 
are  under  to  one  whose  animal  is  on  the  track  through  the 
wrongful  aft  or  negle<5l  of  the  owner,  unless  the  safety  of 
the  passengers  and  interests  of  the  company  require,  or 
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would  allow,  the  train  to  be  stopped,  or  its  speed  checked, 
and  it  can  be  so  done  without  injury.  And  in  such  case 
what  the  interests  of  the  passengers  or  company  require  is 
ordinarily  best  determined  by  an  experienced  engineer. 
As  to  property  wrongfully  on  the  track,  the  company  should 
be  responsible  that  their  agents  a6l  in  good  faith  and  with 
common  prudence.  If  an  engineer  use  such  means  as  are 
usually  sufficient  to  drive  cattle  from  the  track,  without 
unnecessary  injury,  the  companj'  should  not  be  held  liable 
to  the  owner  of  property  injured  while  unlawfully  on  the 
track,  even  though  he  misjudged  as  to  the  best  means  to 
be  used.  It  follows  from  these  remarks,  that,  in  a  suit 
against  a  railroad  company,  in  favor  of  the  owner  of  an 
animal  injured  by  the  locomotive  while  the  animal  was 
unlawfully  on  the  railway  track,  and  the  train  was  ap- 
proaching at  the  usual  speed  of  running  the  train  at  and 
near  the  place  where  the  injury  occurred,  the  mere  faft 
that  the  speed  of  the  train  was  not  checked,  while  it  was 
approaching  the  animal,  does  not  tend  to  show  any  want  of 
ordinary  care  or  diligence  on  the  part  of  the  company,  or 
the  agents  in  running  the  train,  in  resped  to  the  rights  of 
the  owner  of  the  property  injured. "(i) 

§  298.  Constant  Lookont    by  Engineer.  —  An 

engineer  is  not  bound  to  keep  a  constant  lookout  ahead 
for  trespassing  stock.  He  has  a  right  10  suppose  that  the 
owner  will  keep  his  stock  off  the  track  when  by  law  it  is 

(1)  Bemis  9.  Connecticut,  etc.,  R.  R.  Co.,  42  Vt.  375.  Turning  an 
animal  out  with  a  chain  and  block  attached  to  it  is  evidence  of  con- 
tributory negligence;  and  if  the  injury  would  not  have  occurred 
but  for  such  incumbrance,  there  can  be  no  recovery.  Guess  v.  Rail- 
way Co.,  30  S.  C.  163.  The  owner  of  stork  killed  in  his  pasture  by  a 
train  is  not  guilty  of  contributory  negligence,  simply  because  the 
pasture  which  Incloses  the  railroad  track  was  made  after  the  build- 
ing of  the  railroad;  and  it  is  error  to  say  to  the  jury  that  they  may 
infer  negligence  from  that  fact.  32  S.  C.  127;  S.  C  Harmon  0.  Co- 
lumbia, etc.,  R.  R.  Co.,  10  S.  £.  Rep.  877. 
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unlawful  in  him  for  thetn  to  be  there.  He  has  other  duties 
than  that  of  watching  for  a  clear  track.  Thus  where  it 
was  shown  that  the  engineer  had  a  clear  view  of  the  ani- 
mal on  the  track,  if  he  had  looked,  for  seventy-five  rods, 
and  could  have  checked  or  stopped  the  train  within  fifty 
rods,  it  was  held  not  to  follow  as  a  necessary  or  even  prob- 
able conclusion  that  there  was  any  want  of  Vigilance  or 
care  in  looking  out  for  obstacles  on  the  track.  "It  will 
not  do  to  say  that  an  engineer  is  bound  at  all  times  while 
running  a  train  to  keep  his  eyes  on  the  track  for  the  dis- 
tance of  seventy-five  or  even  fifty  rods  forward  of  the 
train  when  he  has  no  reason  to  apprehend  that  the  track 
is  unobstrufted,  for  his  engine  or  some  other  objedt  near 
the  train  may  necessarily  require  his  attention  and  care 
and  a  skillful  and  prudent  engineer  would  discharge  such 
duty  when  he  could  reasonably  suppose  the  track  was  free 
from  obstruction.  The  train  was  running  at  the  rate  of 
twenty-five  miles  an  hour,  therefore  if  the  attention  of  the 
engineer  at  the  moment  the  animal  might  first  have  been 
seen  on  the  track  was  necessarily  directed  to  his  engine  or 
some  other  object  near  the  train  which  for  the  time  pre- 
vented him  from  viewing  the  track  as  far  as  the  point  at 
which  the  accident  occurred,  the  fa6l  that  he  did  not  per- 
ceive the  animal  until  it  was  so  near  the  train  that  the  en- 
gineer could  not  avoid  the  accident,  does  not  tend  to  show 
any  want  of  care  as  to  the  plaintiflTs  property  so  wrong- 
fully on  the  track."(i)  Said  the  Supreme  Court  of  Ala- 
bama: *'The  engineer,  while  attending  to  the  other  wants 
of  his  train,  must  be  constantly  on  the  lookout  for  obstruc- 
tions ;  and  he  meets  this  requirement  when  he  bestows  on 
the  service  that  steady,  regular  care  and  watchfulness, 
which  his  other  duties  allow  a  very  careful  and  prudent 
person  to  give  to  it. "{2)     While  he  must  do  this,  and  use 

(1)  Bemis  V.  Connecticut  etc.,  R.  R.  Co.  42  Vt.  375 ;S.  C.  1  Am.  Rep. 
339. 

(2)  East  Tennessee  etc.,  R.  R.  Co.  v.  Bayliss,  75  Ala.  466;  Missouri 
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proper  means  to  prevent  accidents,  something  must  be 

confided  to  his  prudent  discretion  in  a  sudden  emergency, 

and    infallibility   is   neither    required    nor    expected,  (i) 

Therefore,  if  the  engineer  could  have  seen,  by  the  use  of 

ordinary  care  and  diligence,  the  animal  upon  the  track  a 

sufficient  length  of  time  before  the  injury  was  inflifted,  to 

have  averted  it,  but  failed  to  do  so,  the  company  is  liable 
because  of  his  negligence.(2)      But  the  engineer  is  not 

expensed  to  attempt  the  impossible ;  a  constant  outlook  is 
not  required.(3)  Yet  where  a  statute  required  the  en- 
gineer to  keep  a  constant  outlook  ahead,  it  was  said  to  be 
his  sole  occupation  to  do  so  ;  and  if  he  did  not,  and  thereby 
an  accident  happened,  the  company  was  liable. (4)  But 
if  he  was  on  the  lookout  when  the  accident  happened  that, 
upon  that  point,  will  exonerate  the  company ;  and  it  was 
said  that  he  need  not  look  out  all  the  time  of  the  whole 
trip. (5)  Where  the  railroad  was  straight  for  half  a  mile, 
near  a  station  or  depot,  and  at  night,  when  the  accident 
happened,  the  injured  cow  could  have  been  seen  eighty 
rods  ahead,  it  was  held  that  the  company  was  liable  for 

Pacific  R.  W.  Co.  r.  Gedney,  24  Pac.  Rep.  464, 

(1)  Mobile  etc.,  R.  R.  Ca  v,  Caldwell,  83  Ala.  196. 

(2)  Louisville  etc.,  R.  R.  Co.  v,  Wainscott,  3  Bush  149;  Louisville 
etc.,  R.  R.  Co.  r.  Ballard,  2  Met  (Ky.)  177;  Louisville  etc.,  R.  R.  Co.  v. 
Milton,  14  B.  Mon.  75;  Kendijr  r.  Chicago  etc.,  R.  W.  Co.  79  Mo.  207 
{distinguishing  Wallace  r.  Railroad  Co.  74  Mo.  594);  Carlton  r.  Wil- 
mington  etc.,  R.  R.  Co.  10  S.  E.  Rep.  516;  Young  r.  Hannibal  etc.,  R. 
R.  Co.  79  Mo.  336;  Kansas  City  etc.,  R.  R.  Co.  r.  Watson,  8  So.  Rep. 
703;  Washington  r.  Baltimore  etc.,  R.  R.  Co.  17  W.  Va.  190;  Blaine  v. 
Baltimore  etc.,  R.  R.  Co.  9  W.  Va.  252;  Little  Rock  etc.,  R.  W.  Co.  r. 
Finley,  37  Ark.  562;  East  Tennessee  etc.,  B.  R.  Co.  r.  Bayliss.  74  Ala. 
466;  New  Orleans  etc.,  R.  R.  Co.  v.  Bourgeois,  06  Miss.  3;  S.  C.  5  80. 
Rep.  629 ;  East  Tennessee  B.  R.  Co.  r.  Watson,  90  Ala.  41 ;  Western  R. 
W.  Co.  r.  Lazarus,  88  Ala.  453. 

(3)  East  Tennessee  etc.,  R.  R  Co.  r.  Bayliss,  75  Ala.  466;  M.  A  L. 
R.  r.  Kerr,  52  Ark.  J  62. 

(4)  Memphis  etc.,  R.  R.  Co.  r.  Dean,  5  Sneed  290. 

(5)  Louisville  etc.,  R.  R.  Co.  r.  Stone,  7  Heisk.  468. 
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the  engineer's  not  seeing  her.(i)  So  likewise  it  was  held 
where  the  cow  in  full  daylight  stood  on  the  track  in  full 
view  for  two  hundred  yards,  when  the  train  was  running 
eight  or  ten  miles  an  hour. (2)  Not  only  must  the  com- 
pany use  diligence  in  keeping  an  outlook,  but  it  must 
clear  its  right  of  way  of  weeds,  grass  and  bushes,  so  the 
engineer  can  see  stock  approaching. {3)  Where  the  road 
is  fenced  the  rule  requiring  a  constant  outlook  is  some- 
what relaxed  ;  for  the  engineer  has  a  right  to  presume  that 
no  unruly  stock  has  broken  down  the  fence  and  got  upon- 
the  road. (4)  So  where  the  fireman  was  engaged  in  stok- 
ing the  engine  and  the  engineer  in  repairing  a  necessary 
part  of  the  machinery  that  had  become  deranged,  so  that 
during  a  short  time  no  lookout  was  kept,  and  an  animal 
on  the  track  was  killed  without  being  seen,  the  company 
was  held  excused. (5)  Whether  an  engineer  is  guilty  of 
negligence  in  not  seeing  an  animal  on  the  track,  is  usually 
a  question  for  the  jury. (6) 

(1)  Toledo  etc.,  R.  W.  Co.  v.  Ingraham,  58  111.  120;  Kent  v.  Loais- 
ville  eto.,R.  R.  Co.  67  Miss.  608;  S.  C.  7  So.  Rep.  391. 

(2)  Illinois  CentraK  R.  R.  Co.  v.  Wren,  43  III.  77;  Howard  v.  Louis- 
ville etc.,  R.  R.  Co.  67  Miss.  347;      7  So.  Rep.  216. 

(3)  Ohio  etc.,  R.  W.  Co.  c.  Clutter,  82  111.  123.  See  §  298,  contra 
when  trespassers.  Kansas  City  etc.,  R.  R.  Co.  r.  Kirksey  48  Ark.  366, 
S.  C.  3  S.  W.  Rep.  190. 

(4)  Illinois  Central  R  R.  Co.  v.  Mfddlesworth,  46  111.  494  (overruling 
Central  etc.,  R.  R.  Co.  v.  Rockafellow,  17  111.  541;  Great  western  etc., 
B.  R.  Co.».  Reedy,  17  111.  580;  Chicago  etc.  R.  R.  Co.  v.  Patchin,  16 
111.  198;)  Stacey  v,  Winona  etc  R.  R.  Co.  42  Minn.  158. 

(5)  Howard  j».  Louisville  etc.  R.  R.  Co.  67  Miss.  247,  S.  C.  7  So.  Rep. 
608. 

(6)Kent  v,  New  Orleans  etc.  R.  R.  Co.  67  Miss.  60S.  In  Arkansas  it  is 
error  to  charge  the  jury  that  it  is  negligence  for  a  railroad  company 
to  fail  to  keep  a  lookout  for  stock  upon  the  theory  that  they  are  tres- 
passers on  the  right  of  way.  Memphis  etc.  R.  R.  Co.  t?.  Kerr,  52  Ark. 
162;  S.  C.12  S.  W.Rep.  339;  Kansas  City  R.  W.Co.r.  Kirksey,  45  Ark, 
366;  S.C.  3  S.  W.  Rep.  190;  Kansas  City  etc.  R.  R.  Co.  v.  Shaver,  14 
S.  W.  Rep.  864. 
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§  299.  Sudden  Entry  of  Animal  upon  Track. 

— Probably  in  this  connection  we  had  better  consider  the 
duty  and  liability  of  the  company  where  an  animal  sud- 
denly enters  upon  the  track  in  front  of  a  moving  traih.  It 
is  well  to  remember  that  if  an  injury  could  not  be  averted, 
then  the  company  is  not  liable.  It  is  only  liable  for  those 
injuries  which  it  could,  by  the  use  of  ordinary  diligence, 
have  averted  or  avoided.(i)  Therefore,  when  an  animal 
suddenly  enters  upon  the  track  ahead  of  a  moving  train, 
and  it  is  impossible,  by  the  use  of  ordinary  care  and  dili- 
gence, having  due  regard  for  the  passengers,  employees 
and  property  of  the  train,  to  avert  the  injury,  the  company 
is  not  liable. (2)  Where  the  train  stopped  and  the  horse 
got  off,  and  thereupon  the  train  started,  and  then  the  horse 
re-entered,  the  company  was  held  not  liable  ;  for  it  was  not 
bound  to  wait  and  see  what  the  horse  would  ultimatelv 
<iO'(3)  So  where  the  animal  suddenly  entered  upon  the 
track  only  fifty  yards  ahead  of  a  rapidly  moving  train,  the 
company  was  held  excused.(4)  So  where  the  animal  came 
on  sixty  5'^ards  ahead,  and  the  engineer  put  on  the  brakes 
and  blew  the  whistle  ;(5)  and  one  hundred  and  fifty  yards, 

(1)  Garris  v,  Portsmouth  etc.,  R.  R.  Co.  2  Ired.  324;  Savannah  etc., 
R.  W.  Co.  V,  Gray,  77  Geo.  440;  Central  R.  R.  Co.  v.  Warren,  84  Geo. 
329,  S.  C.IOS.  E.  Rep.918;Tarwater  v.  Hannibal  etc.,  R.  R.  Co.  42  Mo. 
193;  Hannibal  etc.,  R.  R.  Co.  v,  Kenney,  41  Mo.  271:  East  Tennessee 
etc.,  R  R.  Co.  r.  Deaver,  79  Ala.  216;  St.  Louis  etc.,  R.  W.  Co.  v.  Bar- 
ham,  47  Ark.  321;  Little  Rock  etc.,  R.  W.  Co.  t-.Turner,  41  Ark.  161; 
Illinois  Central  R.  R.  Co.  r.  Wren,  43  Ills.  77. 

(2)  Nashville  etr.  R.  R.  Co.  r.  Hembree,  85  Ala.  481;  S.  C.  ')  So. 
Rep.  173;  Move  v.  Wrig^htsville  etc.  R.  R.  Co.  83  Geo.  669;  S.  C.  10  S. 
E.  441;  New  Orleans  etc.,  Co.  v.  Bourgeors,  66  Miss.  3;  S.  C.  5  So. 
Rep.  629;  Yazoo  etc.,  R.  R.  Co.  r.  Brumfleld,  64  Miss.  637:  S.  C.  4  So. 
Rep.  341. 

(3)  Watson    r.  Railroad  Co.  7  Phila.  249;  S.  C.  26  Leg.  Int.  21. 

(4)  Alabama  Great  So.  R.  R.  Co.  v.  Smith,  85  Ala.  208;  Louisville 
etc.,  R.  R.  Co.  r.  Wainscott,  3  Bush  149;  Rockford,  etc.,  R.  R.  Co.  r. 
Linn,  67  111;  109; 

(5)  Little  Rock,  etc.  R.,  W.  Co.  r.  Turner,  41  Ark.  161. 
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in  the  case  of  a  freight  train  running  faster  than  schedule 
rate.(i)  The  Court  cannot  say  to  the  jury  that  it  is  neg- 
ligence in  the  company  to  not  keep  its  right  of  way  cleared 
of  bushes  so  it  can  see  stock  near  or  approaching  the 
track.  That  is  a  fadt  for  the  jury  to  consider,  and  not  for 
the  Court  to  construe.!  2) 

'  §  300.  Animals  Near  Track.— Even  though  the 

animal  be  not  on  the  track,  yet  its  adtion  may  be  such  as 
to  indicate  a  determination  to  enter  upon  the  track,  and 
there  be  inevitably  injured.  In  such  an  instance  the  dutj" 
the  company  owes  to  the  animal  is  scarcely  less  than  if  it 
were  acSlually  upon  the  track.  Thus  where  the  animal  was 
only  ten  or  fifteen  feet  away,  it  was  held  proper  to  instruft 
the  jury  that  the  engineer  must  use  all  possible  appliances 
at  his  command  to  frighten  him  away,  until  the  danger 
ceases. (3)  So  where  an  ox  was  seen  within  a  like  distance 
of  the  road,  or  running  close  by  the  road-bed,  on  a  line  with 
it,  and  within  a  few  feet  of  the  road,  and  of  the  train  as  it 

(1)  Kansas  City,  etc.,  R.  W.  Cu.  r.  Bolson,  36  Eas.  5^;  an  uninten- 
tional injury  in  these  cases  is  no  excuse.  Banner  r.  South  Carolina 
B.  R.  Co.  4  Rich.  (S.  C.)  329. 

(2)  Woolfolk  r.  Macon,  etc.,  R.  R.  Co.,  56  Geo.  457:  Macon,  etc..  R. 
W.  Co.  t\  Vaughn,  48  Geo.  464:  Atchison,  etc.,  R.  R.  Co.  r.  Hawkins, 
42  Kas.  355.  But  see  i  296.  The  Court  may  modify  an  instruction 
asked  to  be  given  to  the  jury,  which  says  that  if  tlie  engineer  used 
every  effort  to  stop  the  train  after  he  saw  the  stock  on  the  track,  the 
company  was  not  guilty  of  negligence,  by  modifying  it  so  that  the 
test  is  if  he  used  such  efforts  after  he  could  have  discovered  them. 
Carlton  v.  Wilmington  etc.,  R.  R.  Co.  10  S.  E.  Rep.  516.  The  Court 
may  instruct  the  jury  to  consider  who  was  on  the  train,  what  tliey 
did,  what  kind  of  lookout  they  kept,  if  the  company's  servants  did 
all  they  could  to  prevent  injury,  where  the  animals  came  from,  if  they 
reached  the  track,  and  the  rate  of  speed.  Central  R.  R.  Co.  Warren, 
84  Geo.  329:  S.  C.  10  S.  E.  Rep.  918. 

(3)  Alabama  Great  Southern  R.  R.  Co.  v.  Powers.  73  Ala. 244: 
Western  R.  W.  Co.  r.  Lazarus, 88  Ala.  453;  Missouri  Pacific  R.R.  Co.  \ 
Gedney,  44  Kas.  329;  S.  C.  24  Pac.  Rep.  464. 
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was  moving,  and  under  circumstances  indicating  danger  of 
its  getting  on  the  track,  it  was  held  not  error  to  charge  the 
jury  "that  it  was  the  duty  of  the  engineer  to  use  all  means 
in  his  power  to  frighten  away  the  ox,  until  the  danger 
had  ceased;  the  appellate  court  adding  that  it  was  his 
duty  to  do  so  promptly,  or,  if  need  be,  arrest  the  motion  of 
the  train,  if  possible,  rather  than  incur  the  hazard  of  des- 
troying another's  property,  not  waiting  until  the  ox  got  on 
the  track,  if  there  was  apparent  danger  of  its  doing  so.(i) 
The  mere  fa6l  that  the  noise  and  motion  of  a  train  cause 
a  horse  to  run  and  jump  into  a  pit  does  not  render  the 
company  liable  ;  nor  require  it  to  stop.(  2)  "  Ordinarily," 
said  the  Supreme  Court  of  Mississippi  *'  the  discovery  of 
animals  or  persons  near  the  road  does  not  require  the  stop- 
ping of  the  train.  That  should  occur  only  when  it  seems 
necessary  to  avoid  collision.  Unless  appearances  indicate 
danger  of  the  objecSl  going  upon  the  track,  an  effort  to  stop 
is  not  required,  but  when  exciting  conditions  suggest  the 
danger  regard  should  be  had  to  them,  and  failure  in  this 
will  constitute  negligence,  of  all  which  the  jury  is  to  judge 
under  a  proper  direction  ;"  and  they  should  not  be  told  as 
a  matter  of  law  that  a  failure  to  stop  in  325  yards  or  after 
seeing  an  animal  600  to  700  yards  was  sufficient  evidence 
of  negieA  to  carry  a  verdiiSl  for  the  plaintifF.(3)  But  it  is 
held  that  if  an  engineer  see  stock  approaching  the  track 
he  must  slacken  the  speed  of  the  train  so  as  to  give  himself 
the  control  of  it  when  it  becomes  apparent  that  the  animals 
may  not  all  get  over  before  his  train  reaches  the  place  of 
crossing. (4)     But  such  is  not  the  rule  where  the  stock  is 

(1)  Id.  But  see  Western  R.  W.  Co.  v.  Lazarus,  88  Ala.  453. 

(2)  Sooth  &  North  Alabama  K.  R.  Co.  r.  Jones,  56  Ala.  507. 

(8)  New  Orleans  etc.  R.  R.  Co.  v.  Thornton,  65  Miss  256.    But  see 
Newman  r.  Vlcksbur^h  etc.  R.  R.  Co.  64  Miss.  115. 

(4)  Yazoo,  etc.,  R.  R.  Co.  r.  Brumfield,  64  Miss.  677. 

(5)  Chicago,  etc.,  R.  R.  Co.  r.  Kellam,  92  111.  245;  Western  R.  W. 
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grazing  near  the  track ;  for  there  he  has  a  right  to  pre- 
sume that  they  will  not  go  upon  it.(i)  If  the  stock,  in  such 
an  instance,  take  fright  and  run  upon  the  track,  it  is  then 
sufficient  if  he  does  all  he  can  to  avoid  collision  after  he 
becomes  aware  of  their  danger. (2)  Yet  where  a  horse  was 
within  three  feet  of  the  track,  it  was  held  the  duty  of  the 
company  to  stop  its  train. (3)  In  Massachusetts,  where  all 
stock  upon  the  track  are  trespassers  even  though  they  have 
escaped  from  the  owner's  inclosure  without  his  negligence, 
the  company  is  not  bound  to  even  slacken  the  speed  of  the 
train,  at  least  if  it  is  running  an  ordinary  rate.(4)  Where 
the  stock  left  the  track,  ran  down  the  embankment  to  a 
wire  fence,  during  which  time  the  engine  got  again  under 
headway,  and  the  stock  then  returned  to  the  track  so  close 
to  the  engine  that  no  stop  could  be  made  before  the  collis- 
ion occurred,  the  company  was  held  excused.(5) 

§  301.  Duty  l¥lieii  Stock  is  Seared  and  Near 

the  Track.— In  a  North  Carolina  case  it  was  said  :  ''The 
defendant  contended,  however,  that  when  the  whistle  was 

Co.  V.  Lazarus,  88  Ala.  453.  This  is  not  so  with  a  team  of  horses  driyen 
by  a  person.    Chicago,  etc.,  R.  R.  Co.  v,  Damerel],  81  111.  460. 

(1)  Peoria,  etc.,  R.  R.  Co.  r.  Champ,  75  III.  577;  Chicago,  etc.,  R.  R. 
Co.  V.  Bradfield,  63  III.  220. 

(2)  Young  V.  Hannibal,  etc.,R.  R.  Co.,  79  Mo.  336;  Alabama,  etc., 
R.  VV.  Co.  V.  Moody,  90  Ala.  46. 

(3)  Snowden  v  Norfolk  Southern  R.  W.  Co.  95  N.  C.  93. 

(4)  Darling  ».  Boston,  etc.,  R  R.  Co.,  121  Mass.  118;  Maynard  v. 
Boston,  etc.,  R.  R.  Co.,  115  Mass.  458,  McDonnell  v,  Pittsfleld,  etc.,  R. 
R.  Co.,  115  Mass.  564,  Eames  v.  Salem,  etc.,  R.  R  Co.,  98  Mass.  660. 
Evidence  is  not  admissible  to  show  how  far  a  horse  can  be  seen,  for 
that  is  a  matter  of  common  knowledge;  but,  when  applied  to  the 
circumstances  of  a  particular  case,  and  dependent  upon  the  features 
of  a  particular  locality,  the  details  of  which  cannot  be  fully  and 
accurately  described,  a  witness  may  state  his  opinion  on  that  point. 
East  Tennessee,  etc.,  R,  R.  Co.  r.  Watson,  90  Ala.  41. 

(5)  Alabama,  etc.,  R.  R.  Co.  v.  Moody,  90  Ala.  46. 
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blown,  the  mule  ran  off  the  road,  and  it  was  not  the  duty 
of  the  engineer  to  anticipate  that  the  mule  would  run  back 
on  the  road,  and  slacken  the  speed  of  the  train ;  that  it 
did  suddenly  run  back,  and  so  short  a  distance  ahead  of 
the  engine,  that  it  was  impossible  to  stop  the  train  before 
the  mischief  was  done.  We  cannot  accept  this  proposi- 
tion as  true,  without  qualification.  II  the  mule  ran  off  the 
road  quietly  and  manifested  by  its  a<Ss  no  great  alarm, but 
a  disposition  to  get  away  from  the  road,  or  if  it  at  first 
stood  still,  off  the  road,  until  the  near  approach  of  the 
train,  then  it  suddenly  ran  back  on  the  road  a  short  dis- 
tance ahead  of  the  engine  and  was  killed,  the  engineer 
being  unable  to  stop  the  train ;  in  each  case  there  would 
not  be  negligence,  and  the  defendant  would  not  be  liable. 
But  in  another  view,  if  the  mule  was  greatly  frightened 
at  the  whistle  and  the  train — was  panic-stricken — ran 
about  wildly  and  recklessly  in  the  immediate  neighbor- 
hood of  the  road,  and  would  as  likely,  in  its  fright,  run  on 
as  from  it,  and  the  engineer  failed  to  slacken  the  speed  of 
the  train,  and  the  mule  suddenly  dashed  back  on  the  road 
and  was  killed  by  the  engine,  this  would  be  negligence, 
and  the  defendant  would  be  liable  for  damages.  It  may 
be  conceded  that  where  cattle  are  quietly  grazing,  resting 
or  moving  near  the  road — not  on  it — and  manifesting  no 
disposition  to  go  on  it,  the  speed  of  the  train  need  not  be 
checked,  but  the  rule  is  different,  where  the  cow  or  mnle  is 
on  the  road  and  runs  on,  then  off,  along,  near  to,  and  back 
upon  it.  In  such  a  case,  reasonable  diligence  and  care 
require  that  the  engineer  shall  slacken  the  speed,  keep  the 
engine  steadily  and  firmly  under  his  control,  and  if  need 
be,  stop  it  until  the  danger  shall  be'out  of  the  way."  The 
Court  approved  an  instruiStion  to  the  effeftthat  "if  the  en- 
gineer saw  the  mule  that  was  killed  a  quarter  or  half  a 
mile  ahead  of  the  train,  and  the  mule  left  the  track  when 
the  train  was  a  quarter  of  a  mile  away,  and  the  engineer 
had  reason  to  believe  that  the  mule  was  no  longer  in  dan- 
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ger,  and  afterwards,  the  mule  ran  upon  the  track  in  front 
of  the  engine,  there  the  defendant  was  not  guilty  of  negli- 
gence, unless  the  engineer  could  by  using  the  appliances 
at  his  command,  have  stopped  the  train  after  the  mule 
jumped  upon  the  track  the  second  time,  so  as  to  prevent 
the  killing. "( I )  So  in  Minnesota  the  following  principles 
were  announced  as  applicable  to  a  case  of  this  kind  :  '*If 
domestic  animals  are  on  the  track  of  a  railroad,  by  the  fault 
of  the  owner,  such  owner  takes  all  reasonable  risks  of  in- 
jury to  them  from  passing  trains ;  and  while  the  railroad 
company  is  not  bound  to  presume  that  such  animals  will 
be  upon  the  track,  they  are  not  authorized  to  injure  them 
willfully  or  carelessly,  but  are  bound  to  use  reasonable 
care  to  avoid  injuring  them.  By  the  excercise  of  reason- 
able care  is  meant  the  making  of  the  same  effort  to  avoid 
injuring  an  animal  as  a  prudent  man,  owning  both  train 
and  cattle,  would  make  with  proper  regard  for  both.  Bear- 
ing in  mind  that  the  owner  of  the  cattle  is  at  fault  in  suffer- 
ing his  cattle  to  go  upon  the  track,  that  the  railroad  com- 
pany is  engaged  in  the  discharge  of  a  public  or  quasi 
public  duty,  and  that  the  relative  value  and  importance  of 
a  train,  and  of  the  lives  and  limbs  of  the  persons  upon  it, 
as  compared  with  the  value  of  domestic  animals,  a  proper 
regard  for  both  train  and  cattle  makes  the  duty  to  avoid 
the  injury  to  the  train,  and  those  upon  it,  primary  and 
paramount  to  the  duty  of  avoiding  injury  to  the  cattle."  In 
accordance  with  these  principles  it  was  held  not  to  be  error 
to  refuse  an  instru6lion  asked  by  the  railroad  companv 
that  it,  as  against  the  plaintiff,  ''was  under  no  obligation  to 
set  the  brakes  or  endeavor  to  stop  the  train,  until  those  in 
charge  of  the  train  saw  the  plaintiffs  colt  on  the  track  ;'* 
*'for  the  reason  that  the  duty  to  take  the  precaution  men- 

(1)  Wilson  t?.  Norfolk,  etc.,  R.  R.  Co.  90  N.  C.  69.  Of  this  instruc- 
tion it  may  be  said  to  be  faulty,  in  that  it  does  not  take  into  consider- 
ation the  duty  the  engineer  owed  to  those  aboard  the  train,  nor  the 
property  thereon,  or  the  effect  of  a  sudden  stop  to  the  train. 
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tioned  might  arise  if  the  colt  had  been  standing  near  the 
truck  or  approaching  it."  It  was  held  proper  to  say  to  the 
jury,  in  this  conneOrtion,  that  it  was  the  discovery  of  the 
"peril  of  the  colt"  which  called  upon  those  managing  the 
train  to  take  measures  to  prevent  the  injury. (i) 

§  302.  Stopping  Train* — When  it  is  impossible  to 
avert  the  accident  by  stopping  the  train,  the  engineer  need 
not  make  any  effort  to  stop  its  speed.  He  need  not  apply 
the  brakes,  reverse  the  engine,  or  shut  off  steam,(2)  al- 
though the  company  may  be  liable  .for  his  not  discovering 
the  animal  within  time  to  check  the  train  and  avert  the  ac- 
cident.(3)  But  if,  after  discovering  the  animal  on  the  track, 
or  in  such  close  proximity  to  it  that  it  will  be  inevitably 
struck — if  the  train  proceed  at  its  present  rate,  and  the  train 
can  be  stopped  by  the  use  of  the  proper  appliances,  due  care 
being  used,  as  previously  stated,  respecting  passengers, 
employees  and  train  property — the  engineer  must  make 
reasonable  effort  to  do  so  ;  and  if  he  does  not,  the  company 
will  be  liable.  In  all  such  instances,  however,  the  jury  must 
determine,  under  the  fa6ts,  whether  the  conduit  of  the 
defendant's  employees  is  ordinarily  prudent  and  care- 
ful.(4)     But  the  company  is  not  required  to  stop  its  train 

(1)  Witherell  1'.  Milwaukee,  etc..  R.  W.  Co.  24  Minn.  410;  Locke  0. 
St.  Paul,  etc.,  R.  R.  Co.  15  Minn.  350. 

(2)  East  Tennessee  etc.,  R.  R.  Co.  7.  Bayliss,  75  Ala.  466;  Jones  r. 
Chicago  etc.,  R.  R.  Co.  77  Wis.  585;  Alabama  Great  Southern  R.  R. 
Co.  V.  Smith,  85  Ala.  208,  Oay  v.  Fremont  etc.,  R.  W. Co.  6  Dak.  514 ;  S.  C. 
41  N.  W.  Rep.  757;  Nashville  etc.,  R.  R.  Co.  r.  Hembree,  85  Ala.  481 ;  S. 
C.  5  So.  Rep,  173;  Cleveland  v.  Chicago  etc  ,  R.  R.  Co.  35  la.  220; 
Flattes  V.  Chicago  etc.,  R.  R.  Co.  35  la.  191 ;  Mobile  etc,  R.  R.  Co.  r. 
Caldwell,  83  Ala.  196. 

(3)  East  Tennessee  etc.,  R.  R.  Co.  0.  Deaver,  79  Ala.  216;  Toledo 
etc.,  R.  W.  Co.  r.  Bray,  57  111.  514. 

(4)  Edson  V,  Central  R.  R.  Co.,  40  la.  47;  Hoffman  v.  Missouri  Pa- 
cific R.  W.  Co.  24  Mo.  App.  546;  Judd  v.  Wabash  etc.,  R.  W.  Co.  24 
Mo.  App.  56;  Wallace  v.  St.  Louis  etc.,  R.  W.  Co.  74  Mo.  594;  Welch  v. 
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every  time  the  engineer  sees  an  animal  ahead  upon  the 
track.  It  must  always  be  borne  in  mind  that  except  in  a 
few  places,  a  railway  company  is  entitled  to  the  exclusive 
possession  of  its  right  of  way ;  and  all  the  animals  upon 
it,  from  a  negligence  point  of  view,  are' trespassers. (i) 
This,  however,  does  not  exempt  the  company  from  liability 
if  it  negligently  or  willfully  run  down  such  a  trespassing 
animal  after  it  discovers  it  upon  the  track. (2)  But  as  soon 
as  the  animal  is  discovered  (and  he  must,  as  we  have  seen, 
use  due  diligence  to  discover  it  as  early  as  possible,)  (3)  he 
must  at  once,  if  his  higher  duties  will  admit  of  it,  endeavor 
to  avoid  the  injury.  The  things  he  must  do  will  depend 
largely  upon  the  distance  the  animal  is  from  the  train 
when  first  seen,  and  the  rate  at  which  the  latter  is  moving. 
It  would  be  absurd  to  require  an  engineer  to  stop  or  even 
check  his  train  when  an  animal  is  seen  on  the  track  two 
or  three  miles  ahead.  In  such  an  instance  he  must  care- 
fully watch  the  animal,  if  he  can,  and  be  ready  to  check  or 
stop  the  train,  if  it  does  not  leave  the  track.  It  was  said 
by  a  Canadian  Court :  "And  as  to  the  animal  having  been 
seen  at  a  distance,  it  would  be  absurd  to  require  the  train 
to  stop,  whenever  cattle,  which  might  or  might  not  be  in 
the  dire6t  path,  were  seen  trespassing  on  the  road  of  the 
company.  The  necessities  of  trade  are  against  this.  *  * 
*     But  if  Courts  of  law  were  to  sanction  the  doftrine  that 


Hannibal  etc.,  R.  W.  Co.  20  Mo.  App.  477;  Dennis  r.  Louisville  etc , 
R.  W.Co.  116  Ind.  42;  S.  C.  18  N.  E.  Rep.  179;  Shuman  v.  Indianapolis 
etc.,  R.  R.  Co.  11  Bradw.  472;  Doggett  v,  Richmond  etc^  R.  R.  Co.  81 
N.  C.  459;  Parker  v  Dubuque  etc.,  R.  R.  Co.  34  la.  399. 

(1)  Alabama  Great  Soutiiern  R.  R.  Co.  v.  Jones,  71  Ala.  487;  Kan- 
sas City  etc.,  R.  W.  Co.  v,  Bolson,  36  Kas.  534;  Hanna  r.  Terre  Haute 
etc.,  R.  W.  Co.  119  Ind.  316;  Pryor  v.  St.  Louis  etc.,  R.  W.  Co.  69  Mo. 
215. 

(2)  Trout  V,  Virginia  etc.,  R.  R.  Co.,  23  Gratt.  619;  Pontiac  Pacific 
etc.,  R.  W.  Co.  V.  Brady,  4  Montreal  Q.  B.  346. 

(3)  4  §  296,  297. 
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the  railroad  companies  are  bound  to  stop  their  trains 
whenever  cattle  are  found  on  the  line  of  road,  it  is  quite  evi- 
dent that  they  never  would  fulfill  their  engagements  and  the 
public  interests  must  suflrer/'(i)  ^^t  where  the  engineer 
saw  the  animal  on  the  track  one-half  mile  away,  and  made 
no  effort  to  stop,  nor  gave  any  signal  to  chase  it  oflT,  the 
company  was  held  liable. (2)  So  under  like  circumstances 
where  the  animal  was  seen  twenty-five  rods  ahead,  the 
company  was  held  liable. (3)  So  a  coal  train  of  sixty  cars, 
where  the  animal  was  seen  260  yards  ahead. (4)  Where 
the  engineer  saw  the  animal  and  had  time  thereafter  to 
stop  the  train,  it  was  held  that  evidence  to  show  the  precise 
time  he  saw  them  was  not  admissible,  for  there  was  no  dis- 
pute as  to  his  seeing  them  and  having  time  to  stop. (5) 
Where  it  was  shown  that  the  engineer  could  have  reason- 
ably apprehended  from  her  a6lions  that  the  cow  would  not 
leave  the  track,  but  would  flee  bef(»re  the  engine  along  the 
track  and  run  into  a  cattle-guard  ;  although  he  did  not,  in 
fa<5t,  anticipate  that  she  would  stay  on  the  track,  and  rea- 
sonably believed  that  she  would  leave  it :  it  was  held  error 
to  instru6t  the  jury  that  unless  "you  find  that  the  engineer, 
in  the  exercise  of  ordinary  prudence,  was  bound  to  antici- 
pate that  the  cow  would  stay  on  the  track,  or  run  into  the 
cattle-guard  your  verdiA  should  be  for  the  defendant." 
Also  it  was  held  error  to  say  :  '*  If  you  find  that  the  natural 
thing  for  cattle  on  a  crossing,  under  such  circumstances  as 
shown  in  this  case,  would  be  for  them  to  leave  the  track, 
instead  of  running  into  the  cattle-guard,  then  the   engi- 


(1)  Rocbeleau  v,  St.  Lawrence,  etc.,  R.  W.  Co.  2  L.  Can.  Rep.  337; 
Chicago  etc.,  RR.  Co.  v.  Taylor,  8  Bradw.  108. 

(2)  Chicago  etc.,  R.  R.  Co.  t\  Barrie,  55  111.  226. 

(3)  Paris  etc.,  R.  R.  Co.  v,  MuUins,  66  111.  526. 

(4)  Timm  v.  Northern  Pacific  R.  R.  Co.,  3  Wash.  299. 

(5)  Grimmell  v,  Chicago  etc.,  R.  R.  Co.,  73  la.  93;  S.  C.  34  N.  W. 
Rep.  758. 
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neer  was  justified  in  thinking  that  the  cattle  would  leave 
the  track,  and  it  was  not  negligence  for  him  not  to  stop  or 
reverse  his  engine  sooner  than  he  did,  and  defendant 
would  not  be  liable  in  this  case."(i)  But  the  Court  may- 
charge  the  jury  "  that  if  a  train  was  running  at  a  lawful 
rate,  and  had  the  customary  appliances  and  the  customary 
force  of  trainmen,  and  the  stock  when  seen  by  the  engi- 
neer, or  might  with  due  care  have  been  seen,  was  so  close 
that  the  train  could  not  be  stopped  in  time  to  avoid  strik- 
ing it,  then  the  plaintiff  cannot  recover. '*(?)  Where  horses 
got  through  a  gap  recently  down,  in  the  night  time,  and  a 
train  running  fifteen  or  twenty  miles  an  hour,  chased  them 
for  half  a  mile,  the  whistle  blowing  for  the  last  eighty 
rods,  the  speed  not  being  slackened,  and  the  horse  could 
have  left  the  track  at  any  point  on  the  entire  half-mile  ;  it 
was  held  that  the  company  was  not  liable,  not  being  bound 
to  check  the  speed. {3)  Where  a  statute  required  the 
engineer  or  brakeman  to  set  all  brakes,  in  case  of  a  pros- 
oeiftive  infti6lion  of  injury,  it  was  held  that  putting  down 
only  one  would  not  excuse  the  company. (4)  The  engineer 
is  not  required  to  send  out  a  man  to  prevent  a  horse,  walk- 
ing before  the  engine,  jumping  into  a  cattle-guard. (5) 
Where  the  engineer  does  not  see  the  animal  on  the  track, 

(1)  Grimmell  v.  Chicago,  etc.,  R.  R.  Co.,  73  la.  93;  S.  C.  34  N.  W. 
Rep.  758. 

(2)  Joyner  v.  South  Carolina  R.  R.  Co.,  26  S.  C.  49. 

(3)  Boyle  «.  New  York,  etc.,  R.  R.  Co.,  39  Hun  171;  see  Darling, 
V,  Boston  etc.,  R.  R.  Co.,  121  Mass.  118.       * 

(4)  Memphis,  etc.,  R.  R.  Co.  v.  Smith,  9  Heisk.  860. 

(6)  Chicago,  etc.,  R.  R.  Co.  v.  Taylor,  8  Bradw.  108.  See  generally, 
Rockford,  etc.,  R.  R.  Co.  v.  Rafferty,  73  111.  57.  "  If  the  damage  re- 
sults primarily  and  consequently  from  the  neglect  of  the  company  to 
perform  a  duty  which  the  law  imposes  upon  them,  we  know  of  no 
principle  on  which  they  should  be  exempt  from  the  consequence  of 
their  neglect  of  duty,  even  though  inevitable  accident  were  shown  to 
have  been  the  proximate  and  final  cause  of  injury  on  their  part.'' 
Smith  v.  Eastern  R.  R.  Co.  35  N.  H.  366. 
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it  cannot  be  said  as  a  matter  of  law  that  he  is  guilty  of 
negligence  because  he  failed  to  heed  gestures  and  motions 
made  by  men  along  the  way  to  stop  the  train.(i)  There 
is,  however  it  is  said,  no  presumption  that  an  animal  along 
the  track  will  leave  it  in  time  to  avoid  the  injury. (2) 

§  303.  Rate  of  Speed. — The  rate  of  speed  at  which 
a  train  is  run  has  nothing  to  do  with  an  action  based  on 
the  statute  for  a  failure  to  fence. (3}  Unless  restrained  by 
a  statute,  or  a  municipal  ordinance  in  force  at  the  locus  in 
quo^  a  railway  train  may  usually  be  run  at  any  rate  of 
speed,  however  high  ;  for  the  company  has  the  right  to  the 
exclusive  possession  of  its  right  of  way,  as  much  so  as  a 
farmer  to  his  farm,  and  may  do  thereon  whatsoever  it 
please.  It  is  not  bound  to  anticipate  that  the  owner  of 
stock  will  allow  his  stock  to  trespass  on  its  track  and  right 
oi  way. (4)'  In  Ohio  it  was  said  of  the  speed  of  a  train  : 
''Where  there  is  nothing  in  the  running  of  a  train,  or  in 

(1)  Dennis  v.  Louisville,  etc.,  R.  W.  Co.,  116  Ind.  42. 

(2)  Id. 

(3)  St.  Louis,  etc.,  R.  R.  Co.  p.  Linder,39  111.433;  Sea  well  v.  Raleigh, 
etc.,  R.  R.  Co.,  10  S.  E.  1045;  Baker  v.  Chicago,  etc.,  R.  R.  Co.,  73  la. 
389;  S.  C.  35  N.  W.  Rep.  460.  In  such  an  action  it  is  error  to  charge 
the  Jury  that  the  rate  of  speed  is  not  involved  in  the  case.  White  v. 
Utica,  etc.,  R.  R.  Co.,  15  Hun  333. 

4)  Wabash,  etc.,  R.  W.  Co.  r.  Neikirk,  13  111.  App.  387;  Wabash, 
etc.,  R.  W.  Co.  u.  Neiklrk,  15  111.  App.  172;  Molair  t?.  Port  Royal, 
etc.,  R,  R.  Co.,  10  S.  E.  Rep.  243;  East  Tennessee,  etc.,  R.  R.  Co.  p. 
Deaver,  79  Ala.  216;  Toledo,  etc.,  R.  R.  Co.  9.  Barlow,  71  111.  640;  Bur- 
lington,  etc.,  R.  R.  Co.  v.  Wendt,  12  Neb.  76;  Pryor  r.  St.  Louis,  etc , 
R.  R.  Co.,  69  Mo.  215;  Goodwin  v.  Chicago,  etc.,  R.  R.  Co.,  75  Mo.  73; 
Wallace  v.  St.  etc.,  R.  W.  Co.  74  Mo.  594;  Young  v,  Hannibal,  etc.,  R. 
R.  Co.,  79  Mo.  336;  Lord  r.  Chicago,  etc.,  R.  W.  Co.  82  Mo.  139;  West- 
ern  R.  W.  Co.  r.  Sistrunk,  85  Ala.  352;  S.  C.  5  So.  Rep.  417;  Nash- 
ville, etc.,  R.  W.  Co.  r.  Hembree,  85  Ala.  481;  S.  C.  6  So.  Rep.  173; 
McKonkey  9.  Chicago,  etc.,  R.  R.  Co.  40  la.  205;  Savannah,  etc.,  R. 
W.  Co.  V.  Geiger,  21  Fla.  669;  Doggett  w  Richmond,  etc.,  R.  R.  Co.,  81 
K.  C.  459;  Robinson  r.  Flint,  etc.,  R.  R.  Co.,  79  Mich.  323;  St.  Louis, 
etc.,  R.  R.  Co.  0.  Felton,  14  S.  W.  Rep.  1072. 
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its  rate  of  speed,  at  a  particular  time  and  place,  incon- 
sistent with  the  general  and  legitimate  conducSl  of  the 
business  of  the  railroad  company,  we  cannot  see  how  the 
occasion  and  necessity  therefore  can  properh'^  concern  an 
owner  of  cattle  running  at  large.  He  cannot  properly 
discuss  with  the  company  the  proper  exercise  of  the  dis- 
cretion vested  in  its  agents  as  to  the  time  or  occasion  of 
running  its  trains,  and  has  no  right  to  bring  forward  its 
time  table  and  list  of  connections,  and  enter  into  an  in- 
quiry whether  the  rate  of  speed  was  greater  than  usual  for 
a  particular  train,  at  a  particular  place,  and  whether  such 
rate  of  speed  was  necessary  to  make  a  connexion  t»r  avoid 
a  collision,  or  for  some  other  proper  obje<5l."  Again  :"We 
do  not  think  they  have  any  right  (to  complain  of  the  rate 
at  which  it  may  be  to  the  interest  of  a  railroad  company 
to  transport  persons  and  property) ;  and  the  admission  of 
such  a  right  would  be  inconsistent  with  the  progress  of  im- 
provement in  facilities  for  travel  and  commerce,  and  with 
which  progress  such  a  right  or  that  of  an  owner  of  cattle 
to  have  them  run  on  the  uninclosed  lands  of  others  ought  to 
interfere.  In  determining,  therefore,  the  rate  of  speed  at 
which  its  train  shall  run,  the  same  being  otherwise  reason- 
able and  proper  in  view  of  the  objedl  to  be  accomplished, 
we  do  not  think  a  railroad  company  is  bound  to  consider 
the  increased  risk  to  cattle  on  its  track,  which  mav  be 
thereby  occasioned,  and  lessen  the  speed  on  that  ac- 
count, "(i)  In  North  Carolina,  where  no  law  requires 
the  company  to  fence  its  road,  the  Court  cannot  instruft 
the  jury  that  running  a  train  at  such  a  rate  that  it  cannot 
be  stopped  within  half  a  mile  renders  it  liable  for  negli- 
gence.(2) 

(1)  Central  Ohio  B.  R.  Go.  v.  Lawrence,  13  Ohio  St.  66.  It  may  be 
observed  here  that  in  Ohio  cattle  may  lawfully«ran  upon  the  unin- 
closed lands  of  another.  In  other  words,  the  owners  of  lands  most 
fence  out  another's  stock;  and  not  such  another  fence  them  in. 

(2)  Doggett  v.  Richmond,  etc.,  R.  R.  Co.,  81  N.  C.  459. 
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§  304.  Rate  of  Speed  at  Particular  Times  and 
Places. — The  time  and  place  may  somewhat  modify  the 
right  of  a  railway  company,  aside  from  a  statute  or  or- 
dinance, to  run  at  a  high  rate  of  speed.  This  is  referred  to 
in  the  following  extract  from  a  Missouri  decision :  '*  The 
objection, "  said  the  Court,  '*  to  the  evidence  relating  to 
the  rate  of  speed  has  not  been  considered  in  the  brief  of 
counsel,  the  defendant  contending  only  that  an  unusual  rate 
of  speed  is  not  negligence  ^^r  se.  It  has  never  been  held  by 
this  Court  that  a  train  may  not  be  run  at  such  an  excessive 
and  reckless  rate  of  speed  as  to  constitute  negligence. 
Whether  the  rate  of  speed  at  which  a  train  is  run,  at  any 
particular  time,  is  of  this  charadler,  is  a  question  for  the 
jury,  from  the  evidence  bearing  upon  the  rate  at  which  it 
aftually  ran.  The  evidence  in  this  case  was  pertinent  to 
the  issue,  and  was  properly  admitted.  It  has  usually  been 
admitted  in  this  class  of  cases  as  a  part  of  the  res  gestae^ 
its  effeA  being  controlled  by  proper  instru<5lions."{i)  "In 
places  thickly  settled,  and  where  animals  for  domestic  use 
aud  purposes  are  necessary,  much  greater  diligence  and 
care  is  required  of  a  railroad  corporation,  in  the  construc- 
tion of  their  fences  and  ground  than  would  be  required 
in  places  thinly  settled  or  remote  from  individual  habita- 
tion, as  the  danger  of  injuries  from  such  causes  is  propor- 
tionally diminished.  That  would  be  considered  gross  neg- 
ligence in  the  one  place,  which  would  not  be  so  considered 
in  the  other."(2)  Likewise  in  South  Carolina  it  was  said  : 
"  So,  too,  those  counties  in  the  State,  where  the  stock  law 
has  not  become  the  law,  and  where  cattle  are  at  liberty  to 
roam  at  large  upon  railroad  tracks  and  elsewhere  at  will, 
for  a  train  of  cars  to  dash  forward  without  the  precaution 
which  should  be  observed  in  such  cases,  might  be  negli- 
gent, whereas  the  same  train,  going  at  the  same  speed,  and 

(1)  Taylor  r.  St.  Louis,  etc.,  R.  W.  Co..  83  Mo,  386. 

(2)  Trow  ».  Vermont  Central  R.  R.  Co.,  24  Vt.  487. 
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without  the  same  precaution,  in  the  counties  where  the 
stock  law  has  been  adopted,  and  where  the  railroad  em- 
ployes had  no  thought  that  cattle  would  be  found  on  the 
track,  would  not  be  a  negligent  a<5l."(3)  Thus  where 
many  fences  had  been  blown  down  the  night  before,  which 
fa<5l  the  engineer  knew,  and  he  ran  the  train  at  a  high  rate 
of  speed,  the  company  was  held  liable  for  a  negligent  kil- 
ling.{4)  So  in  an  early  case  in  Vermont  (which,  h(iw- 
ever  cannot  be  considered  sound),  it  was  said  that  it  was  a 
question  for  the  jury  whether  a  company  may  run  its  train 
so  fast  that  it  cannot  stop  so  as  to  avoid  injuring  trespass- 
ing animals  after  seeing  them. (5)  In  Mississippi  where 
cattle  are  free  commoners,  it  is  said  that  the  company  must 
govern  the  rate  according  to  whether  its  road  is  or  is  not 
fenced. (6)  What,  however,  would  be  a  lawful  rate  in  the 
country  might  be  considered  illegal  in  a  city  or  town,  or  in 
a  densely  populated  distriA  similar  to  a  town  or  city.  This 
has  always  been  considered  true  with  respe<5t  to  persons ; 
and  the  same  rule  applies  to  stock.(7)  A  rapid  rate  may 
be  taken  into  consideration  by  the  jury  in  determining 
whether  or  not  the  company  was  negligent.(8)  But  in  all 
such  instances,  before  the  jury  can  find  for  the  plaintiff,  it 
must  find  that  the  high  or  illegal  rate  produced  the  in- 
jury.(9)     Even  in  a  city,  in  those  parts  not  inhabited,  a 


(3)  Simkins  o.  Columbia,  etc.,  R.  R.  Co.,  20  S.  C.  258. 

(4)  Baker  v.  Chicago,  etc.,  R.  R.  Co.,  73  la.  389;  S.  C.  35  X.  W.  Rep. 

460. 

(5)  Morse  v.  Rutland,  etc.,  R.  R.  Co.,  27  Vt.  49. 

(7)  Vickeburg,  etc.,  R.  R.  Co.  r.  Patton,  31  Miss.  156. 

(7)  Peoria,  etc  ,  R.  W.  Co.  v.  Miller,  11  Bradw.  375. 

(8)  Pryor  v.  St.  Louis,  etc.,  R.  W.  Co.,  69  Mo.  215;  Indianapolis, 
etc.,  R.  R.  Co.  tj.  McClure,  26  Ind.  370. 

(9)  Houston,  etc  ,  R.  W.  Co.,  v.  Terry,  42  Tex.  451;  Louisville,  etc, 
R.  W.  Co.  V,  Caster,  5  So.  Rep.  388;  Indianapolis,  etc.,  R.  R.  Co.  r.Mc- 
Clure,  26  Ind.  370;  Robinson  v.  Flint,  etc.,  R.  R.  Co.,  79  Mich.  323. 
Williams  r.  Michigan  Central  R.  W.  Co.  2  Mich.  259. 
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high  rate  may  be  maintained  ;  and  to  say  to  the  jury  that 
eighteen  miles  per  hour,  when  the  character  of  the  locality 
is  not  shown,  is  gross  negligence,  is  error.(  i )  Merely  show- 
ing a  twenty-five  mile  per  hour  rate  is  not  sufficient  to 
establish  negligence  ;(2)  nor  a  rate  "faster  than  usual."(3) 
But  the  rate,  when  passing  through  a  town  or  city,  must 
be  such  that  the  engineer  has  the  train  under  control,  so 
as  to  be  able  to  avoid  injury  to  persons  and  property,  even 
though  there  be  no  ordinance  or  statute  regulating  its 
speed  ;  and  if  the  rate  is  faster  than  this  and  thereby  in- 
jury is  infii(5led,  the  company  is  liable. (4) 

§  305.  Rate  at  Night. — The  company  may  run  its 
trains,  even  where  the  law  requires  no  fence,  in  the  night 
time  as  rapidly  as  in  the  day,  even  though  the  night  be 
unusually  dark  by  reason  of  rain  or  fog.(5)  But  if  the  com- 
pany furnish  deficient  head-lights  so  an  animal  upon  its 
track  cannot  be  seen  at  the  usual  distance,  perhaps  within 
time  to  stop  when  the  animal  is  not  obscured  by  the  con- 
tour of  the  ground  on  an  ordinary  night,  a  rapid  rate  is 
negligence  perse.{6) 

§  306.  Illegal  Rate. — ^The  rate  of  trains  is  usually 

(1)  Burlington,  etc.,  R.  R.  Co.  v.  Wendt,  12  Neb.  76;  Western  etc., 
R.  R.  Co.  v.King,  70  Geo.  261. 

(2)  Lord  V.  Chicago  etc.,  R.  W.  Co.,  82  Mo.  139. 

(3)  Pla:<ter  v.  Illinois  Central  R.  R.  Co.,  35  la.  449. 

(4)  Ciiicago,  etc.,  R.  R.  Co.  v,  Engle,  84  111.  897;  Story  v.  Cbioago, 
etc.,  R.  R.  Co.,  79  la.  402;  Connyers  v,  Sioux  City,  etc.,  R.  R.  Co...  78 
la.  410. 

(5)  Durham  v.  Wilmington,  etc.,  R.  R.  Co.,  82  N.  C.  362;  Memphis, 
etc.,  R.  R.  Co.  r.  Lyon,  62  Ala.  71;  Connyers  v.  Sioux  City,  etc.,  R.  R. 
Co.,  78  la.  410. 

(6)  Memphis  etc.,  R.  R.  Co.  t*.  Lyon,  62  Ala.  71.  At  the  best,  the 
Jury  may  consider  the  rate  with  reference  to  the  light,  and  even 
with  reference  to  a  fog.  St.  Louis,  etc.,  R.  W.  Co.  v.  Vincent,  36 
Ark.  451 ;  Georgia  Midland,  etc.,  R.  R.  Co.  r.  Harris,  83  Geo.  393. 


i 


488  NEGLIGENCE.  §    306 

regulated  within  incorporated  cities  and  towns  by  statutes 
or  ordinances.  If  an  injury  is  infliAed  by  a  train  while 
running  at  a  greater  rate  than  allowed  by  the  statute  or 
ordinance  in  force  at  the  place,  the  fa6l  that  the  train  was 
run  at  an  unlawful  rate  is  evidence  of  negligence,  or  is,  in 
fa6t,  negligence  ^^r  5^ ;( I )  but  in  all  such  instances,  where 
the  illegal  rate  alone  is  relied  upon  to  support  the  aflion,  it 
must  appear  that  such  rate  was  the  cause  ot  the  injury,  or 
there  can  be  no  recovery.(2)  This  is  a  question  for  the 
jury. (3)  Presumably,  however,  in  Illinois,  by  statute,  in 
such  instances,  the  injury  was  inflidted  by  reason  of  the 
illegal  rate.(4)  But  it  cannot  be  presumed  from  proof  of  the 
injury  alone,  that  the  rate  was  illegal. (5)  In  the  com- 
plaint it  is  not  necessary  to  make  any  reference  to  an 
ordinance  violated,  prohibiting  the  rate  at  which  the  train 
was  run  ;  the  ordinance  may,  in  such  an  instance,  be  put 
in  evidence.  It  is  "a  faft  bearing  upon  the  conduA  of  the 
managers  of  the  train. "(6)  The  usual  pra6lice  is  to  set 
out  its  substance. (7)  The  Court  may  not,  however,  single 
out  the  ordinance  and  predicate  its  instructions  upon  its 

(1)  Bowman  v.  Chicago,  etc,  B.  B.  Co.,  86  Mo.  633 ;  Bobertson  t*. 
Wabash  etc.,  B.  W.  Co.,  84  Mo.  119. 

(2)  Evans  v,  St.  Lonis,  etc.,  B.  W.  Co.,  17  Mo.  App.  624 ;  Houston 
etc.,  B.  W.  Co.  V.  Terry,  42  Tex.  461;  Backenstoe  c.  Wabash  etc.,  B» 
W.  Co.  23  Mo.  App.  148. 

(3)  Louisville,  etc.,  B.W.  Co.  r.  Caster,  6  So.  Bep.  388;  White  r. 
Utica,  etc.,  B.  B.  Co.,  16  Hun,  333;  Kansas  City,  etc.,  B.  W.  Co.  v, 
Bolson,  36  Kas.  634. 

(4)  Chicago,  etc.,  B.  B.  Co.  v.  Haggerty,  67  111.  113. 

(5)  Chicago,  etc.,  B.  B.  Co.  7.  Engle,  68  111.  381. 

(6)  Bobertson  v.  Wabash  etc.,  B.  W.  Co.  84  Mo.  119;  Judd  v.  Wa- 
bash etc.,  B.  W.  Co.,  23  Mo.  App.  56;  Nutter  r.  St.  Louis,  etc.,  B.  W. 
Co.,  22  Mo.  App.  328 ;  Biley  v.  Wabash  etc.,  B.  B.  Co.,  18  Mo.  App.  386; 
Chicago,  etc.,  B.  B.  Co.  t?.  Beidy,  66  111.  43. 

(7)  Apitz  v»  Missouri  etc.,B.  W.  Co.  17  Mo.  App.  419;  Madison  etc.^ 
B.  B.  Co.  Taffe,  37  Ind.  361. 
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existence  alone. ( i )  A  statute  forbidding  a  greater  rate  than 
eight  miles  per  hour,  upon  depot  grounds,  and  holding 
companies  liable  for  all  stock  killed  at  such  places  which 
come  in  conta<5l  with  a  train  moving  faster  than  that  rate, 
has  no  application  to  a  place  just  beyond  such  grounds 
and  stock  there  injured.(2)  So  a  statute  allowing  only  a 
certain  rate  in  a  curve  crossed  by  a  highway,  when  the 
engineer  cannot  see  at  least  one-quarter  of  a  mile  ahead, 
has  no  application  to  depot  grounds. (3)  A  statute  allowed 
a  rate  of  only  eight  miles  per  hour  upon  depot  grounds* 
The  train  entered  them  at  sixteen,  but  slowed  up  so  that 
it  was  running  less  than  eight  when  the  animal  was  struck, 
and  shortly  thereafter  stopped,  when  the  fireman  went 
ahead  and  drove  oft'  a  second  animal.  The  company  was 
held  liable,  on  the  ground  that  if  it  had  entered  at  eight 
miles  per  hour,  it  might  have  stopped  before  the  injury  ; 
and  the  jury  were  warranted  in  so  inferring.  (4) 

§  307.  nay  Increase  Speed  in  Case  of  Danger. 

— It  is  a  well  known  faft  among  railroad  experts  that  it  is 
usuallv  safer  to  strike  an  animal  at  a  hii^h  rate  of  speed 
than  at  a  low  one.  If.  therefore,  it  is  shown  by  the  evidence 
that  it  was  impossible  to  prevent  a  collision,  that  a  check- 
ing of  the  rate  would  tend  to  endanger  the  lives  of  the 
passengers  or  employees  or  the  train  property,  or  even  if 
the  continuance  of  the  present  rate  would  tend  to  do  so, 
the  engineer  may  increase  the  rate,  thereby  throwing  the 
animal  as  far  from  the  track  as  possible. (5)     In  such  an 

(1)  Judd  V.  Wabash,  etc.,  R.  W.  Co.  23  Mo.  App.  56;  Nutter  v,  St. 
Louis,  etc.,  R.  W.  Co.  22  Mo.  App.  328. 

(2)  Monahan  r.  Keokuk,  etc.,  R.  W.  Co.  45  la.  523. 

(3)  Western  R.  W.  Co.  r.  Sistrunk,  85  Ala.  352;  S.  C.  5  So.  Rep.  79; 
Nashville  etc.,  R.  R.  Co.  r.  Hembree,  86  Ala.  481 ;  S.  C.  5  So,  Rep.  173; 
East  Tennessee,  etc.,  R.  R.  Co.  v.  Deaver,  79  Ala.  216. 

(4)  Miller  v.  Chicago,  etc.,  R.  R.  Co.  59  la.  707. 

(5  Cranston  r.  Cincinnati,  etc.,  R.  R.  Co.  1  Hand.  193;  See  Kansas 
City,  etc.,  R.  R.  Co.  r.  Watson,  8  So.  Rep.  793. 
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instance  the  proof  must  show  that  the  employees  were 
guilty  of  no  default,  either  of  omission  or  of  commission. 
It  is  for  the  jury,  however,  to  say  whether  the  conditions 
existed ;  and  the  Court  to  say  that  if  they  did  the  com- 
pany was  excused.  Therefore,  where  a  train  was  run- 
ning through  a  city  at  less  than  the  statutory  rate  and  an 
animal  jumped  into  a  trestle  and  rendered  a  collision  in- 
evitable, it  was  held  that  the  speed  could  be  increased  be- 
yond the  statutory  rate,  although  the  statute  declared  that 
any  one  injured  while  the  train  was  being  run  at  a  greater 
rate  than  six  miles  per  hour  should  recover  his  damage  of 
the  company  without  regard  to  negligence.  The  company 
it  was  held,  was  not  liable. (i) 

§  308.  Proof  of  Rate  of  Speed.— Witnesses  may 
testify  what  the  speed  of  the  train  was  from  its  sound  al- 
though they  did  not  see  the  train. (2)  Where  the  fireman 
said  the  horse  was  standing  on  the  highway,  it  was  held 
that  the  plaintiff  could  ask  him  on  cross-examination  how 
fast  the  train  was  running,  **to  test  the  accuracy  of  the  ob- 
servation of  the  witness  as  to  the  location  of  the  accident, 
by  showing  the  speed  the  train  was  making,  as  afFedHng  his 
ability  to  determine  the  exaft  location  of  the  animal.*'(3) 

§  309.  Expert  Tefitimony  to  Show  within  What 
Distance  a  Train  may  be  Stopped.— A  jury  can- 
not say  within  what  time  or  space  an  engine  or  train  can 
be  stopped ;  it  is  a  question  for  experts. (4)  A  fireman, 
with  four  years  experience,  can  give  such  an  opinion. (5) 

(1)  Chicago,  etc.,  R.  B.  Co.  v.  Jones,  59  Miss.  465. 

(2)  Van  Horn  v.  BurUngton,  etc.,  K.  W.  Co.,  59  la.  33. 

(3)  Keyser  v.  Kansas  City,  etc.,R.  B.  Co.  56  la.  440. 

(4)  Union  Pacific  R.  W.  Co.  r.  Shannon,  33  Kas.  446. 

(5)  Grimmell  v.  Chicago,  etc.,  R.  R,  Co.,  73  la.  93;  S.  C.  34  N.  W. 
Rep.  75S;  Harmon  0,  Columbia,  etc.,  R.  R.  Co.,  32  S.  C.  127;  S.  £.  10 
S.  E.  Rep.  877;  (an  engineer). 
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The  following  was  held  a  proper  question :  "  In  view  of 
the  distance  between  the  train  and  the  horses,  when  they 
came  upon  the  track,  was  it  possible  to  avoid  injuring  the 
horses  ?"( I) 

§  310.  Unsafe  or  Insufficient  Appliances.— A 

railway  company  must  not  only  use  safe  machinery  and 
appliances  in  carrying  freight  and  passengers,  but  also  pro- 
vide such  for  the  stopping  or  slackening  of  its  trains  when 
in  motion.  'l'h«  omission  to  use  them  is  evidence  of  neg- 
ligence ;  and  the  Court  may  instruct  the  jury  that  if  the 
train  could  have  been  stopped  ^yithin  a  certain  distance, 
necessary  to  prevent  an  injury,  but  the  head-light  failed 
to  show  the  track  for  that  distance,  when  a  proper  one 
would  Have  done  so  and  revealed  the  stock,  viz.,  if  the 
train  could  have  been  stopped  within  120  yards,  but  the 
head-light  only  threw  light  sixty  yards,  not  revealing 
the  animal  beyond  the  point  and  within  the  120  yards, 
the  company  is  guilty  of  negligence. (2)  So  if  the  com- 
pany fails  to  put  in  a  proper  number  of  brakes  or  brake- 
men,  by  reason  of  which  the  train  could  not  be  stopped 
properly,  it  is  negligence. (3)  But  the  absence  of  a  brake- 
man  from  his  post  of  duty  will  not  entitle  the  plaintiff  to 
recover,  unless  such  absence  was  the  cause  of  the  injury. 
(4)  What  is  and  what  is  not  a  proper  place  for  a  brake- 
man,  is  a  question  for  an  expert.(5)  The  company  is  not 
bound,  however,  to  provide  itself  with  the  best  of  appli- 
ances, regardless  of  cost. (6)     Under  a  charge  that  the 

(1)  Bellefontaine,  etc.,  R.  B.  Co.  v.  Bailey,  11  Ohio  St.  833;  see 
Quimby  t?.  Vermont  Central  B.  W.  Co.,  23  Vt.  387 ;  Illinois  Central 
B.  W.  Co.  c.  Beedy,  17  111.  680. 

(2)  Alabama  Great  Southern  v.  Jones,  71  Ala.  487. 

(3)  Forbes  v,  Alantic,  etc.,  B.  B.  Co.  76  N.C.  464. 

(4)  Vicksburg,  etc.,  B.  B.  Co.  r.  Hart,  61  Miss.  468. 

(6)  Cincinnati,  etc.,  B.  B.  Co,  r.  Smith,  22  Ohio  St.  227. 
(6)  Natchez,  etc.,  B.  B.  Co.  r.  McNeil,  61  Miss.  434. 
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defendant  so  carelessly  "ran,  conduced  and  direAed"  its 
train  as  to  cause  the  injury,  the  Court  cannot  diredt  the 
jury  that  they  may  consider  the  condition  of  the  brakes.(i) 

§  311.  Failure  to  use  Bell  and  H^hlstle.— The 

failure  to  use  the  bell  or  whistle,  or  both,  when  stock  is 
seen  upon  the  track,  is  always  considered  evidence  of  neg- 
ligence.(2)  In  the  case  of  the  bell,  it  must  be  very  light ; 
and  to  the  mind  of  the  juror,  probably  none.  But  the 
whistle  has  always  been  considered  an  important  agent  to 
frighten  stock  from  the  track. (3)  With  respeft  to  stock 
near  (and  not  on)  the  track,  a  different  rule  prevails.  Thus 
in  Missouri  it  was  said :  "  In  respeA  to  animals  near  a 
railroad  track,  at  places  other  than  the  crossings  of  public 
highways,  the  railroad  is  under  no  obligation  to  give  any 
warning  signals,  or  to  slacken  the  speed  of  its  train. "(4) 
Under  the  general  allegations  of  negligence,  a  failure  to 
blow  the  whistle  or  ring  the  bell,  or  both,  may  be  shown, 
if  it  is  also  coupled  with  evidence  tending  to  show  that 
such  failure  produced  the  injury.  A  failure  to  ring  or  blow 
need  not  be  alleged,  to  admit  such  proof,  except  where 
the  a6lion  is  upon  the  statute. (5)     In  Georgia  it  was  said, 

(1)  Chicago,  etc.,  R.  R.  Co.  v.  Magee,  60  111.  529. 

(2)  Braxton  v.  Hannibal,  etc.,  R.  R.  Co.,  77  Mo.  455;  Palmer  v,  St. 
Paul,  etc.,  R.  R.  Co.,  38  Minn.  415;  S.  C.  38  N.  W.  Rep.  100;  Alexan- 
der  V,  Hannibal,  etc.,  R.  R.  Co  ,  76  Mo.  494;  Bowman  v.  Chicago,  etc, 
R.  R.  Co..  85  Mo.  533;  Goodwin  v.  Chicago,  etc.,  R.  R.  Co.,  75  Mo.  73; 
Chicago,  etc.,  R.  R.  Co.  v,  Nash,  24  N.  E.  Rep.  884;  Hodges  v.  St.  Louis, 
etc.,  R.  W.  Co.,  71  Mo.  50;  Bauer  v,  Kansas  Pacific  R.  W.  Co.,  69  Mo. 
219. 

(3)  Little  Rock,  etc.,  R.  W.  Co.  ».  Trotter,  37  Ark.  593;  Illinois 
Central  R.  R.  Co.  v.  Person,  65  Miss.  319;  Aycock  r.  W.&  W.  R.  R. 
Co.,  6  Jones  L.  (N.  C)  231 ;  Chicago,  etc.,  R.  R.  Co.  v.  Reidy,  66  111.  43; 
Toledo,  etc.,  R.  R.  Co.  v,  Foster,  43  111.  415. 

(4)  Sloop  V.  St.  Louis,  etc.,  R.  W.  Co.,  22  Mo.  App.  593;  Young  ». 
Hannibal,  etc.,  R.  R.  Co.,  79  Mo.  336;  Milburn  v.  Hannibal,  etc.,  R.  R. 
Co.,  21  Mo.  App.  426 ;  Peoria,  etc.,  R.  R  Co.  t?.  Champ,  75  III.  577. 

(6)  Meyer  v.  Atlantic,  etc.,  R.  R.  Co.,  64  Mo.  542;  Goodwin  v.  Chi- 
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in  speaking  of  the  general  liability  of  the  company  :  "If 
the  injury  would  not  have  occurred  but  for  such  violation 
of  the  law,  then  the  company  would  be  liable,  otherwise  it 
would  not. "(I) 

§  312.  Statutory  Requirement  Concerning  Vse 
of  Bell  and  IVhistle  in  IHisf^ourl. — Many  of  the 
cases  of  negligence  arising  out  of  the  failure  to  use  the 
bell  or  whistle  are  founded  upon  statutes.  We  cannot  do 
better  than  to  refer  to  some  of  these  statutes,  and  give  the 
result  of  the  decisions  upon  each  particular  one.  Thus  the 
statute  of  Missouri  requires  the  bell  to  "be  rung  at  a  dis- 
tance of  at  least  eighty  rods  from  the  place  where  the  rail- 
road shall  cross  any  travelled  public  road  or  street,  and  be 
kept  ringing  until  it  shall  have  crossed  such  road  or 
street,"  or  a  "steam  whistle"  shall  be  sounded  at  least 
eighty  rods  from  the  place  where  the  railroad  shall  cross 
any  such  road  or  street,  except  in  cities,  and  be  sounded 
at  intervals  until  it  shall  have  crossed  such  road  or  street ;" 
and  in  addition  to  a  penalty  for  a  failure  to  so  use  the  bell 
or  whistle,  "said  corporation  shall  also  be  Imble  for  all 
damages  which  shall  be  sustained  by  any  person  by  reason 
of  such  negle6l."(2)  Under  this  statute  it  is  held  that  it 
must  appear  that  the  failure  to  comply  with  the  statute 

cago,  etc.,  R.  R.  Co.,  75  Mo.  73;  Schneider  v.  Missouri  Pacific  R.W. 
Co.,  76  Mo.  295. 

(1)  Western,  etc.,  R.  R.  Co.  v.  Maine,  64  Geo.  640;  Souttiern  Kansas 
R.  W.  Co.  v.Sctimidt,  24  Pac.  Rep.  496.  In  Soutli  Carolina  a  railway 
company  is  liable  for  an  animal  killed  at  a  crossing,  unless  the  owner 
of  it  is  guilty  of  negligence,  if  it  does  not  ring  the  bell  or  sound  the 
whistle  at  a  distance  of  at  least  flye  hundred  yards  from  such  cross- 
ing. In  an  action  to  recover  the  value  of  a  cow  thus  killed,  it  was 
held  error  to  submit  to  the  jury  the  question  whether  the  action  oc- 
curred near  enough  to  the  crossing  to  come  under  the  law  of  cross- 
ings, without  defining  such  law.  Xeely  9.  Charlotte,  etc.,  R.  W.  Co., 
11  S.  E.  Rep.  636. 

(2)  R.  S.  1879  Sec.  806;  R.  S.  1889  Sec.  2608. 
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produced  the  injury  :  and  if  only  such  a  failure  is  shown 
and  the  injury  proved,  the  Court  must  direct  a  verdift  for 
the  defendant.!  i )  But  showing  such  a  failure,  the  injur}'  and 
also  that  the  animal  hurt  was  in  a  situation  to  escape  if  the 
alarms  had  been  given  makes  out  'a. -prima  facie  case.(2) 
The  company  may  show  that  the  failure  to  use  the  bell  and 
whistle  did  not  produce  the  injury ;  and  that  the  plaintiff 
contributed  to  it.  Only  single  damages  can  be  recov- 
ered, any  way.(3)  But  the  burden  is  upon  the  plain- 
tiff to  show  that  the  failure  to  use  the  whistle  and  bell  caused 
the  injury. (4)  He  must  also  show  that  neither  the  whistle 
nor  bell  was  used  ;  for  if  either  is  used  it  will  be  sufficient(5) 
The  petition  or  complaint  must  contain  a  specific  allegation 
that  both  the  bell  and  whistle  were  not  used,  and  show, 
either  by  dire<ft  averments  or  by  implication,  that  by  rea- 
son of  such  failure  the  injury  was  inflicted. (6) 

§  313.  Statutory  Requirements  Concerning 
Bell  and  llThistle  in  Illinois.— ^The  statute  of  IIH- 

(1)  Holman  v.  Gbioago,  etc.,  B.  B.  Co.,  62  Mo.  562;  Braxlon  0.  Han- 
nibal, etc.,  B.  B,  Co.,  77  Mo.  455;  Alexander  v.  Hannibal,  etc.,  B.  B. 
Co.,  76  Mo.  494;  Gk)odwin  9.  Chicago,  etc.,  B.  B.  Co.,  75  Mo.  73. 

(2)  Persingertr.  Wabash  etc.,  B.  B.  Co.  82  Mo.  196;  Eendrick  t. 
Chicago  etc.,  B.  B.  Co.  81  Mo.  521;  Halerty  v.  Wabash  etc.,  B.W.  Co. 
82  Mo.  90;  Turner  v.  Kansas  City  etc.,  B.  B.  Co.  78  Mo.  578;  Wallace 
v.  St.  Louis  etc.,  B.  B.  Co.  74  Mo.  594 ;  Long  v.  St.  Louis  etc.,  B.  W. 
Co.  23  Mo.  Ap.  178 ;  Taylor  ©.  St.  Louis  etc.,  B.  W.  Co.,  83  Mo.  386. 

(3)  Howenstein  9.  Pacific  B.  B.  Co.,  55  Mo.  88;  Smith  v.  Wabash 
B.  W.  Co.  19.  Mo.  App.  120. 

(4)  Owens  0.  Hannibal  etc.,  B.  B.  Co.  58  Mo.  386. 

(5)  Van  Note  v,  Hannibal  etc.,  B.  B.  Co.  70  Mo.  641 ;  Turner  v. 
Kansas  City  etc.,  B.  B.  Co.  78  Mo.  578;  Wallace  v.  St.  Louis  etc,  B.  B 
Co.  74  Mo.  594;  Halferty  v.  Wabash  etc.,  B.  W.  Co.  82  Mo.  90;  Sum- 
merville  v,  Hannibal  etc.,  B.  B.  Co.  29  Mo.  App.  48;  Morrow  v.  Han- 
nibal etc.,  B.  B.  Co.  29  Mo.  App.  432. 

(6)  ^eyer  v.  Atlantic  etc.,  B.  B.  Co.  64  Mo.  542;  Goodwin  v.  Chi- 
cago etc.  B.  B.  Co.  75  Mo.  73;  Schneider  v.  Missouri  Pacific  B.  W.  Co. 
75  Mo.  295. 


§3^3  USE   OF   BELL   AND   WHISTLE.  495 

« 

nois  requires  a  railroad  to  cause  the  bell  to  be  rung  or  the 
whistle  to  be  blown  ''by  the  engineer  or  fireman,  at  the 
distance  of  at  least  eighty  rods  from  the  place  where  the 
railroad  crosses  or  interse6ts  any  public  highway,  and 
shall  be  kept  ringing  or  whistling  until  such  highway  is 
reached. "( I)  This  is  substantially  the  statute  of  1849, 
except  that  that  a£t  had  a  clause  added  to  it  as  follows, 
after  subjecting  the  engineer  and  corporation  to  a  fine  for  a 
failure  to  provide  and  use  them  as  indicated :  ^'and  also  be 
liable  for  all  damages  which  shall  be  sustained  by  any  per- 
son by  reason  of  such  negle6l."(2)  By  a  subsequent  sec- 
tion, an  engineer,  not  complying  with  the  statute  first  quot- 
ed, subjects  himself  and  his  company  to  a  penal  a(5tion. 
It  is  believed  that  the  clause  in  the  slA  of  1849  ^^^^ed 
nothing  to  the  statute  ;  for  the  Courts  by  construAion  still 
hold  the  company  violating  the  present  law  liable  for  not 
using  the  bell  or  whistle  '^for  all  damages  which  shall  be 
sustained  by  any  person  by  reason  of  such  negledt."  No 
distinction  need  be  made  in  the  decisions  of  this  State, 
therefore,  as  applicable  to  these  two  statutes.  Therefore, 
where  a  cow  was  only  a  few  yards  from  the  immediate- 
crossing,  but  not  at  the  immediate  interseftion  thereof,  a 
failure  to  whistle  and  use  the  bell  (both  were  omitted)  was 
held  to  render  the  company  liable. (3)  In  this  decision  the 
Court  evidently  believed  that  the  negleiSl  of  the  company 
was  the  cause  of  the  injury ;  which  fa6l  cannot  always  be 
an  averment  in  the  finding  of  the  Court  or  in  the  verdict  of 
the  jury.(4)  Contributory  negligence  may  defeat  a  right  of 
recovery  under  this  statute.     But  where  the  plaintiflf  was 

(1)  Hurd'6  R.  S.  1889  p.  1056  sec.  68. 

(2)  2  R.  S.  18&8  p.  948  Sec.  38. 

(3)  Toledo  etc.,  R.  R.  Co.  v.  Furgnsson,  42  111.  449. 

(4)  Toledo  etc.,  R.  R.  Co.  v.  Foster,  43  111.  415;  Great  Western  etc., 
R.  R.  Co.  V.  Geddis,  33  111.  305;  Rockford  etc.,  R.  R.  Co.  v.  Linn,  67 
111.  109. 
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warned  that  the  train  was  coming  and  rushed  his  stock 
over,  his  conduct  was  held  not  to  prevent  a  recovery,  the 
engineer  having  failed  to  give  the  usual  warning  of  ap- 
pi  oach.(i)  If  it  is  made  to  appear  that  the  use  of  the  bell 
or  whistle  would  have  prevented  the  injury,  the  company  is 
liable  for  its  failure  to  use  them. (2)  The  burden  is  upon 
the  plaintiff  to  show  that  the  failure  to  ring  and  blow  caused 
the  injury ;  mere  proof  of  such  failure  and  the  injury  is 
not  sufficient. (3)  The  law  raises  no  presumption  as  to  the 
effecfl  of  the  omission  of  these  signals. (4)  The  statute 
does  not  apply  to  farm  or  private  crossings. (5) 

§  314.  Statutory    Requirements    in    Several 

States. — ^A  statute  of  Tennessee  required  a  railway  com- 
pany whenever  any  animal  got  on  the  tract  to  sound  the 
whistle  and  put  down  the  brakes ;  and  declared  that  if 
it  failed  to  do  so  it  should  be  liable  for  all  damages  ^^result- 
ing from  any  accident  or  collision  that  may  occurr;"  but 
if  the  company  did  observe  these  requirements  it  was  not 
responsible  for  any  damages.  It  was  held  that  the  require- 
ment was  absolute,  and  no  excuse  whatever  could  be  taken, 
even  though  the  blowing  would  have  been  of  no  avail. (6) 
The  company  is  not  bound,  however,  under  the  statute,  to 
use  the  precautions  in  the  order  therein  enumerated ;  and 
if  it  cannot  use  all  of  them  before  the  collision  occurs,  it 

(1)  Ohio  etc.,  B.  W.  Go.  v.  Eaves,  42  II).  288. 

(2)  Illinois  Central  R.  R.  Co.  v.  Phelps,  29  111.447;  Chicago  etc., 
R.  R.  9.  Cauffman,  28  111.  613;  Chicago  etc..  R.  R.  Co.  %\  Cauffman,  38 
111.  424;  Chicago  etc.,  R.  R.  Co.  v.  Henderson,  66  111.  494. 

(3)  Quincy  etc.,  R.  R.  Co.  «.  Wellhoener,  72  111.  60. 

(4)  St.  Louis  etc.,R.  R.  Co.  v.  Hurst,  25  111.  App,  181;  bot  see  Illi- 
nois Central  R.  R.  Co.  v.  Gillis,  68  111.  317. 

(5)  Wabash  etc.,  R.  W.  Co.  r.  Neikirk,  13  111.  App.  887;  Wabash 
etc.,R.  W.  Neikirk,  15  111.  App.  172;  Toledo  etc.,  R.  W.  Co.  v.  Head, 
62  111.  233. 

(6)  Nashville  etc.,  R.  R.  Co.  v.  Thomas,  5  Heisk.  262. 
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must  use  those  that  will  most  likely  prevent  the  accident ; 
and  to  say  otherwise  to  the  jury  is  error.(i)  The  statute 
requires  the  engineer  to  blow  the  whistle  as  soon  as  he  dis- 
covers the  animal  "upon  the  track."  The  phrase  was 
held  to  mean  "upon  the  right  of  way,"  not  literally  upon 
the  iron  bars  or  wooden  lies. (2)  Under  this  statute  the 
burden  is  upon  the  defendant  to  show  a  compliance  with 
the  statute,  and  that  it  used  every  possible  device  to  prevent 
the  injury. (3)  The  Kansas  statute  requiring  the  whistle  to 
be  blown  at  a  highway  crossing  hi\s  no  application  to  a 
crossing  within  a  city.  (4)  Where  the  owner  of  a  drove  of 
forty  head  of  cattle  was  close  upon  a  crossing,  and  heard 
the  puffing  of  an  approaching  train  which  he  estimated 
was  half  a  mile  away,  but  did  not  see  it,  it  was  held  that 
the  failure  of  the  engineer  to  use  the  whistle  at  the  eighty- 
rod  limit  fixed  by  statute,  where  the  train  was  in  facft  when 
the  drover  heard  it,  was  suth  negligence  as  rendered  the 
company  liable ;  for  the  drover  had  a  right  to  suppose  the 
engineer  would  use  the  whistle  at  the  proper  place,  and  by 
his  failure  to  use  it  at  all,  he  was  misled  in  his  estimate  of 
the  distance  it  was  from  him. (5)  The  statute  of  Alabama 
provides  "The  engineer,  or  person  having  control  of  the 
running  of  a  locomotive  on  any  railroad,  must  blow  the 
whistle  or  ring  the  bell  at  least  one-fourth  of  a  mile  before 
reaching  any  public  road  crossing,  or  any  regular  station 
or  stopping  place  on  such  railroad,  and  continue  to  blow 
the  whistle  or  ring  the  bell  at  short  intervals,  until  he  has 
passed  such  crossing,  reached  such  station  or  stopping 
place. "(6)     A  subsequent  statute  declared  that  the  com- 

(1)  Railroad  Co.  v.  Scott,  87  Tenn.  494. 

(2)  NashyiUe  etc.,  R.  R.  Go.  v.  Anthony,  1  Lea  516. 

(3)  Railroad  Co.  v,  Scott,  87  Tenn.  494,  500. 

(4)  Missouri  Pacific  R.  W.  Co.  v.  Pierce,  33  Kas.  61. 

(5)  Missouri  Pacific  R.  W.  o.  Stevens,  35  Kansas  622. 
<6)  Code  1886  §  1144. 
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pany  shall  be  liable  for  all  damages  done  to  persons,  or  to 
stock  or  other  property,  resulting  from  a  failure  to  comply 
with  this  requirement.(i)  Under  this  statute  it  was  held 
that  the  failure  to  use  the  whistle  and  bell  in  tht:  manner 
described  in  the  statute  must  reasonably  contribute  to  the 
injury,  and  the  plaintiff  must  be  free  of  contributory  neg- 
ligence, to  render  the  company  liable. (2)  If  such  failure 
materially  contributes  to  the  injury,  it  is  sufficient ;  it  need 
not  be  the  sole  cause  of  it. (3)  The  statute  does  not  apply 
to  stock  at  large  in  an  open  field  near  the  depot  and  cross- 
ing.(2)  If  the  engineer  promptly  signalled  the  brakeman, 
and  did  not  have  time  to  sound  the  whistle,  the  company 
is  not  liable  for  that  reason ;  but  the  sufficiency  of  this  ex- 
cuse, as  shown  by  the  evidence,  is  for  the  jury,  and  the 
Court  cannot  as  a  matter  of  law,  say  that  the  failure  to 
blow  is  negligence. (4)  The  whistle  must  be  blown  if  the 
stock  is  in  dangerous  proximity  to  the  track. (5)  By  stat- 
ute the  burden  is  cast  in  this  State  upon  the  company  to 
show  that  the  omission  to  give  the  statutory  signals  did  not 
cause  the  injury. (6)     In  Iowa  the  whistle  must  "be  twice 

(1)  Code  1886  §  1147. 

(2)  Western  R.  W.  Co.  v.  Sistrunk,  85  Ala.  352  S.  C.  5  Rep.  79. 

(3)  Western  R.  W.  Co.  v.  Sistrunk,  85  Ala.  352;  S.  C.  5  So.  Rep.  79. 

(4)  NashyiHe  etc.,  R.  R.  Co.  r.  Hembree,  85  Ala.  481 ;  S.  C.  5  So. 
Rep.  173.  A  charge  that  it  does  apply  to  a  place  not  designated  by 
the  statute  is  erroneous.  Alabama  Great  Southern  v.  Mo  Alpine,  71 
Ala.  545. 

(5)  Mobile  etc.,  R.  R.  Co.  0.  Caldwell,  83  Ala.  196. 

(6)  Western  R.  W.  Co.  r.  Sistrunk,  85  Ala.  352.  There  is  no  stat- 
ute directly  upon  this  point;  the  statute  only  requiring  the  engineer 
to  stop,  if  he  can  possibly  do  so  on  discovering  any  obstruction  upon 
the  track.  When  the  animal  was  killed  at  a  place  not  requiring  the 
whistle  to  be  blown,  it  was  held  immaterial  whether  the  engineer, 
after  having  run  one  or  more  trips,  could  remember  at  what  points 
he  blew  the  whistle.    Memphis  etc.,  R.  R.  Co.  r.  Lyon,  62  Ala.  71. 

(7)  East  Tennessee  etc.,  R.  R  Co.  v.  Deaver,  79  Ala.  216;  McAlpine 
V,  Alabama  etc.,  R.  R.  Co.  80  Ala.  73. 
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sharply  sounded  at  least  sixty  rods  before  a  highway  cross- 
ing is  reached,  and  after  the  sounding  of  the  whistle  the 
bell'*  must  "be  rung  continuously  until  the  crossing  is 
passed."  The  company  is  '^liable  for  all  damages  which 
shall  be  sustained  by  any  person  by  reason  of  such  neglect.'* 
The  adt  does  not  apply  to  towns  or  cities,  unless  the  coun- 
cil of  the  city  or  town  request  it.(i)  Mere  failure  to  ring 
or  blow  is  not  sufficient  to  establish  negligence  on  the  part 
of  the  company  ;  but  the  jury  may  say,  from  all  circum- 
stance8>  that  the  failure  to  ring  or  blow  produced  the  in- 
jury.(2)  Thus  a  very  high  rate  of  speed  may  be  shown^ 
in  connexion  with  the  failure  to  ring  or  blow. (3)  Con- 
tributory negligence  is  a  good  defence. (4)  In  Georgia 
the  statute  does  not  require  whistling  at  private  cross- 
ings.(5)  So  the  same  is  true  in  Colorado  ;(6)  nor  to  a  mere 
road  or  way  on  the  company's  own  ground  for  the  con- 
venience of  passengers  and  others  going  to  and  from  the 
station  on  railway  business.(7) 

(1)  MoLain's  Code,  1888,  p.  617,  h  2003. 

(2)  Jackson  v.  Chicago  etc.,  R.  R.  Co.  36  la.  461 ;  Searles  v,  Mil- 
waukee etc.,  R.  R.  Co.  36  la.  490. 

(3)  Edson  o.  Central  Iowa  R.  R.  Co.  40  la.  47. 

(4)  Reed  0.  Chicago  etc.,  R.  R.  Co.  74  la.  188;  S.  C.  37  N.  W.  Rep. 
149. 

(5)  Georgia  R.  R.  o.  Cox,  61  Geo.  456.  For  whistling  at  a  corTe, 
see  Georgia  R.  R.  v.  Fisk,  65  Geo.  714,  Minnesota  also.  Locke  v.  St. 
Paal  etc.,  R.  R.  Co.  16  Minn.  360. 

(6)  Bender  v.  Canada  Southern  R.  R.  Co.  87  Q.  B.  (Can.)  26,  31. 

(7)  Bennett  r.  Grand  Trunk  R.  W.  Co.  3  Ontario,  446;  S.  C  7  On- 
tario App.  470.  An  absurd  decision  has  been  rendered  by  the  Su- 
preme Court  of  Pennsylvania,  upon  the  liability  of  a  railroad  com- 
pany for  stock  killed  at  a  railway  crossing,  caused  by  its  failure  to 
use  the  bell  or  whistle.  Like  the  greater  part  of  cases  from  that 
Court,  no  authorities  are  cited  to  support  the  decision.  The  day  is 
past  when  any  Court  can  expect  its  opinion  to  carry  the  weight  of 
authority,  unless  it  is  supported  by  the  citation  of  authorities, 
or  by  argument  or  reasoning  set  out  at  length.  So  much  of  the 
decision  as  relates  to  the  point  involved  we  give  in  full:   ''The 
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§  315*  Contributory  IWegligenee. — Negligence  on 
the  part  of  the  owner  or  person  in  the  immediate  charge 
of  the  animal  injured  is  always  a  good  defence  to  a  charge 
of  negligence.(i)     But  just  what  contributory  negligence 

defendant  company  was  sued  to  recover  damages  for  the  loss 
of  plaintiff's  mule.  The  mule  was  killed  upon  the  track  by  one 
of  defendant's  locomotives.  It  was  loose,  and,  for  the  purposes 
of  this  case,  must  be  regarded  as  strayifig  upon  the  track.  The 
alleged  negligence  of  the  company  consisted  in  not  ringing  the 
bell  or  sounding  the  whistle  as  the  engine  approached  the  crossing 
near  which  the  mule  was  killed.  If  it  was  the  duty  of  the  engineer 
to  blow  the  whistle  as  notice  to  the  mule,  I  do  not  see  why  the  mule 
should  not  be  held  to  the  rule  to  'stop,  look,  and  listen.'  To  apply 
rules  to  dumb  animals  which  were  intended  only  for  reasonable 
beings  brings  us  dangerously  near  the  realm  of  absurdity."  Fisher 
r.  Pennsylvania  R.  R,  Co.  126  Pa.  St.  293;  S.  C.  17  Atl.  Rep.  607.  In 
South  Carolina  the  statute  requiring  a  whistle  to  be  blown  at  the 
crossing  has  no  application  to  a  person  near  but  not  intending  to 
cross  the  track.  Neely  v.  R.  R.  Co.  83  S.  C.  136;  nor  in  Alabama,  to 
an  animal  near  the  track.  East  Tennessee  etc,  R.  R.  Co.  v,  Watson 
90  Ala.  41.  Where  failure  to  blow  the  whistle  at  a  crossing  was 
shown,  evidence  was  held  immaterial  as  to  whether  or  not  the  engi- 
neer from  his  place  could  see  the  animals  near  the  track,  when  the 
engine  was  approaching,  before  they  came  upon  the  track  when  the 
engine  was  but  forty  feet  from  the  crossing,  and  that  he  did  all  he 
could  to  avoid  injuring  them.  A  statute  required  signals  to  be 
given.  Orcutt  v.  Pacific  Coast  R.  W.  Co.  85  Cal.  291.  It  is  not  negli- 
gence to  refrain  from  blowing  the  whistle  in  a  city  or  town,  espec- 
ially in  a  part  not  inhabited.  Port  Royal  etc.,  R.  R.  Co.  v,  Phinizy, 
83  Geo.  192.  It  is  for  the  jury,  not  the  Court,  to  determine  whether 
the  statutory  signals  have  been  given.  Railroad  v.  Scott,  87  Tenn. 
494.  In  Arkansas  an  animal  was  killed  on  a  railroad  track  within 
one  hundred  feet  of  a  public  crossing.  There  were  no  statutory  sig- 
nals given.  It  was  held  that  the  jury  had  the  right  to  infer  that 
such  neglect  contributed  to  the  injury,  although  the  trainmen  could 
not  have  discovered  the  animal's  danger  in  time  to  have  avoided  the 
killing.    St.  Louis  etc.,  R.  W.  Co.  v.  Hendricks  53  Ark.  201. 

(1)  Spinner  r.  New  York  Central  etc.,R.  R.Co.67  N.  Y.153;  Keech 
V.  Baltimore  etc.,  R.  R.  Co.  17  Md.  32:  Baltimore  etc.,  R.  R.  Co.  0, 
Lamborn,  12  Md.  257;  Cairo  etc.,  R.  R.  Co.  r.  Woolsey  85  111.370.  To 
refuse  to  so  charge  the  jury  is  error.  Bellefontaine  etc.,  R.  R.  Co. 
9.  Bailey,  11  Ohio  St.  333. 
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will  defeat  a  right  of  recovery  is  not  clear^in  all  instances, 
in  the  light  of  the  decided  cases.  Thus  it  is  said  that 
the  mere  fad  that  the  cattle  are  on  the  track  where  the 
company  is  primarily  bound  to  fence  or  pay  the  owner 
for  the  stock  killed,  is  not  evidence  of  contributory  negli- 
gence.(i)  So  admitting  that  the  owner  was  careless  in 
letting  the  animal  get  on  the  track,  yet  if  the  engineer 
could  have  seen  it  by  looking,  and  prevented  the  injury  by 
stopping,  or  if  he  saw  it  in  time  and  chose  not  to  stop,  the 
company  is  liable. (2)  But  of  this  decision  it  should  be 
observed,  that  if  the  engineer  saw  the  animal  in  time  and 
failed  to  stop,  the  infliciling  of  the  injury  may  be  deemed 
wilful.  It  should  also  be  observed  that  the  dodirine  of 
comparative  negligence  prevails  in  the  State  where  the 
decision  was  made.  Turning  stock  out  upon  the  highway 
near  a  crossing  has  been  held  to  be  contributory  negli- 
gence.(3)  So  in  permitting  them  to  run  at  large  near  a 
highway  crossing. (4)  Where  the  owner  turned  forty-five 
cows  into  the  highway  leading  across  a  railroad  to  their 
pasture  and  allowed  them  to  go  at  large  therein  unattended, 
it  being  the  hired  hand's  duty  to  drive  them  to  the  pasture  ; 
and  half  an  hour  afterwards  the  hand  started  after  them, 
and  found  three  dead  ;  it  was  held  that  there  could  be  no 
recovery ;  for  the  voluntary  turning  the  cows  into  the 
highway,  and  permitting  them  to  go  onto  the  track,  with- 
out any  one  to  care  for  them,  was  such  contributory  neg- 

(1)  Quimby  v.  Vermont  Central  R.  R.  Co.  23  Vt.  387. 

(2)  lUinoiB  Central  R.  R.  Co.  v.  Hlddlesworth,  46  111.  494. 

(3)  Williams  v.  Michigan  Central  R.  R.  Co.,  2  Mich.  269;  Indiana- 
polis etc.,  R.  R.  Co.  9.  Harter,  38  Ind.  557;  Jefferson ville  etc.,  R.  R. 
Co.  v.  Huber,  42  Ind.  173;  Jeffersonville  etc.,  R.  R.  Co.  v,  Adams.  43 
Ind.  402. 

(4)  Marsh  v.  New  York  etc.,  R.  R.  Co.  14  Barb.  364;  Chicago  etc., 
R.  R.  Co.  r.  Cauffman  28  111.  513;  Illinois  etc.,  R.  R.  Co.  v.  Phelps,  29 
111.  447;  Hanna  v.  Terre  Haute  etc.,  R.  R.  Co.  119  Ind.  316;  Wabash 
etc.,  R.  W.  Co.  0.  Nice,  99  Ind.  152. 
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ligence  as  defeated  a  recovery.  The  negligence  of  his 
servant  was  his  own  negligence,  (i)  But  where  the  owner 
turned  his  cow  into  the  highway  in  order  to  let  her  go 
across  the  track  to  the  pasture,  he  knowing  that  it  was  not 
near  the  time  of  any  regular  train ;  and  a  wild  train  came 
along  at  a  high  rate  of  speed  and  killed  the  cow,  it  was 
held  to  be  a  question  for  the  jury  whether  the  owner  in- 
tended to  follow  the  cow  to  the  pasture,  he  claiming  that 
he  so  intended,  and  delayed  the  matter  somewhat,  be- 
cause he  knew  it  was  not  time  for  any  regular  train.  The 
jury  found  for  the  plaintiff. (2)  Driving  stock  along  the 
track  inside  the  railroad  fence,  without  showing  a  valid 
excuse,  will  be  deemed  contributory  negligence. (3)  So 
where  the  owner  of  stock  drove  it  across  the  track  at  a 
highway  crossing  without  looking  or  listening  for  an  ap- 
proaching train,  a  recovery  was  denied  ;  and  it  was  held  im- 
material whether  or  not  the  engineer  used  ordinary  care 
to  avoid  the  accident  after  the  danger  was  or  should  have 
been  discovered  by  him. (4)  So  where  the  owner  could  have 
seen  the  train  for  eighty  rods  and  could  have  got  his  stock 
oft  the  track,  but  did  not,  a  recovery  was  denied. (5)  Rid- 
ing a  horse  along  the  track  without  a  bridle  will  prevent  a 
recovery.  (6)  So  where  the  owner  told  his  son  to  take  a 
horse  across  the  track,  when  a  train  was  coming,  at  a  farm 
crossing,    and  the  horse   scared  and  ran  away  and  was 

(1)  Fitch  V,  Buffalo  etc.,  R.  R.  Go.  13  Hun  068. 

(2)  Courson  v.  Chicago  etc.,  R.  R.  Co.  71  la.  28;  S.  C.  32  N.  W. 
Rep.  8. 

(3)  Davidson  v.  Central  Iowa  R,  W.  Co.  76  la.  22;  S.  C.  39  N.  W. 
Rep.  163.  This,  however,  does  not  apply  to  a  statutory  action  for  an 
injury  caused  by  a  failure  to  fence;  and  to  so  instruct  is  error.  Jef- 
fersonville  etc.,  R.  R.  Co.  v.  Ross,  37  Ind.  545. 

(4)  Wooster  r.  Chicago  etc.,  R  R.  Co.  74  la.  693;  S.  C.  38  N.  W. 
Rep.  425. 

(5)  Milburn  r.  Kansas  City  etc.,  R.  R.  Co.  86  Mo.  104. 

(6)  Wabash  etc.,  R.  W.  Co.  v.  Krough,  13  App.  111.  431. 
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killed,  a  recovery  was  denied.(i)  Turning  stock  out  in  a 
city  or  town  where  they  will  run  or  wander  near  an  un- 
fenced  track,  which  cannot  be  fenced,  is  such  contributory 
negligence  as  will  prevent  a  recovery. (2)  **Where  the 
owner  of  stock,  in  violation  of  the  law,  tethers  his  stock  on 
the  public  highway,  such  act  bars  a  recovery  against  the 
railway  for  injury  to  such  stock,  notwithstanding  such 
failure  to  fence."{3)  Where  the  plaintiff  lived  three  quar- 
ters of  a  mile  from  an  unfenced  railroad,  and  permitted 
his  cow  to  run  at  large  on  a  tract  of  uninclosed  ground  ex- 
tending from  the  neighborhood  of  his  residence  to  the 
track  and  the  cow  passed  from  such  lands  to  the  track,  a  re- 
covery was  allowed. (4)  But  a  different  result  was  reached 
under  these  circumstances :  The  premises  of  the  owner 
of  the  injured  cow  were  nearly  surrounded  by  railroads 
running  within  a  few  feet  of  them.  If  he  turned  out  his 
cow  she  would  almost  inevitably  go  upon  these  tracks. 
She  usually  obtained  water  on  one  side  of  the  premises  at 
a  canal,  or  on  the  other  at  a  river ;  but  in  going  to  either  she 
had  to  cross  a  railroad  track.  Late  in  the  fall  when  the 
grass  was  short,  he  turned  her  out.  There  was  no  grass 
in  the  immediate  vincinity  of  the  premises,  and  she  soon 
went  upon  the  track  of  one  of  the  roads  to  browse.  A  train 
came  along  at  an  unusual  speed,  scaring  the  cow  some- 
what, and  she  got  on  the  track  and  was  injured.  No  bell 
was  rung  nor  whistle  blown ;  nor  was  the  train  slackened. 
It  was  held  proper,  in  an  action  for  wilful  and  malicious 
injury,  to  direct  a  verdict  for  the  defendant.(5) 

(1)  Toledo  etc.,  R.  W.  Co.  v.  Head,  62  111.  233.  In  this  case  no  bell 
was  rung  nor  whistle  blown. 

(2)  Jefferson ville  etc.,  R.  R.  Co.  v.  Underbill,  48  Ind.  389;  Cincin- 
nati etc.,  R  R.  Co.  V.  Street,  50  Ind.  225;  Bowman  v.  Troy  etc.,  R.  R. 
Co.  37  Barb.  516. 

(3)  Patton  V.  West  End  etc.,  R.  W.  Co.  14  Mo.  App.  589. 

(4)  Curry  v.  Chicago  etc.,  R.  R.  Co.  43  Wis.  665. 

5)  McCandless  v.  Chicago  etc.,  R.  W.  Co.  45  Wis.  365.    It  is  prima 
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§  31^- — Rules  in  regard  to  Contributory  Neg^ 

ligence* — In  Vermont  the  following  rules,  and  the  right 
to  recover,  were  declared  applicable  to  a  case  of  negligent 
killing  or  injury :  *' Where  there  has  been  mutual  neg- 
ligence, and  the  negligence  of  each  party  was  the  proxi- 
mate cause  of  the  injury,  no  a6tion  whatever  can  be  sus- 
tained. In  the  use  of  the  words  'proximate  cause,'  is 
meant  negligence  occurring  at  the  time  the  injury  hap- 
pened. In  such  case  no  action  can  be  sustained  by  either, 
for  the  reason,  'that  as  there  can  be  apportionment  of 
damages,  there  can  be  no  recovery/  So,  where  the  neg- 
ligence of  the  plaintiff  is  proximate,  and  that  of  the  de- 
fendant remote,  or  consisting  in  some  other  matter  than 
what  occurred  at  the  time  of  the  injury,  in  such  case  no 
adlion  can  be  sustained,  for  the  reason  that  the  immediate 
cause  was  the  a<5t  of  the  plaintiff  himself.  Under  this  rule 
falls  that  class  of  cases,  where  the  injury  arose  from  the 
want  of  ordinary  or  proper  care  on  the  part  of  the  plain- 
tiff, at  the  time  of  its  commission.  On  the  other  hand, 
when  the  negligence  of  the  defendants  is  proximate,  and 
that  of  the  plaintiff  remote,  the  aflion  can  then  be  well 
sustained,  although  the  plaintiff  is  not  entirely  without 
fault.  This  seems  to  be  now  settled  in  England  and  in 
this  country.  Therefore,  if  there  be  negligence  on  the 
part  of  the  plaintiff,  yet  if,  at  the  time  when  the  injury  was 
committed,  it  might  have  been  avoided  by  the  defendant, 


facie  contributory  negligence  for  one  to  voluntarily  allow  his  horse 
to  run  at  large  in  the  public  streets  of  a  city,  contrary  to  law,  in  the 
immediate  vicinity  of  unfenced  railroad  tracks.  Moser  v.  St.  Paul 
etc.,  R.  R.  Co.,  42  Minn.  480.  Plaintiff  shipped  his  stallion  with  other 
horses,  in  a  freight  car,  and  for  ventilation  left  the  door  open,  nail- 
ing slats  across  it.  The  stallion  got  out,  the  slats  being  kicked  off, 
and  ran  down  the  track  and  was  killed  by  a  passing  train.  It  was 
held  that  the  plaintiff's  negligence  did  not  contribute  to  the  injury. 
Louisville  etc.,  R.  R.  Co.  r.  Kelsey,  89  Ala.  287;  S.  C.  7  So.  Rep.  648. 
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in  the  exercise  of  reasonable  care  and  prudence,  an  adlion 
will  lie  for  the  injury.  So  in  this  case,  if  the  plaintiff  was 
guilty  of  negligence,  or  even  positive  wrong,  in  placing 
his  horse  in  the  road,  the  defendants  were  bound  to  the 
exercise  of  reasonable  care  and  diligence  in  the  use  of 
their  road  and  management  of  the  engine  or  train,  and  if 
for  want  of  that  care  the  injury  arose,  they  are  liable.  * 
*  *  These  principles  ( i )  have  an  important  application 
to  the  case  under  consideration.  The  negligence,  which 
caused  the  injury  in  this  case,  cannot  strictly  be  said  to  be 
proximate  in  either  of  the  parties,  but  is  remote  in  both 
cases.  It  was  remote  on  the  part  of  the  corporation  ;  for 
it  was  found  in  the  case,  that  there  was  no  negligence  on 
their  part  in  the  management  of  the  train  or  engine,  when 
the  injury  arose,  but  the  negle<£l  existed  in  not  having 
previously  made  their  fences  and  cattle-guards.(2)  It  was 
also  remote  on  the  part  of  the  plaintiff,  in  permitting  his 
horse  to  remain  in  the  highway,  (3)  exposed  to  such  injury 
after  it  first  came  to  his  knowledge.  The  injury  arose 
from  the  combined  result  of  both  causes.  If  either  of  the 
parties  had  done  their  duty,  and  conformed  to  the  require- 
ments of  the  law,  the  injury  would  not  have  been  sustained. 
In  such  case,  no  a6lion  can  be  sustained  by  either  of  the 
parties,  no  more  than  in  the  case  where  their  mutual  negli- 
gence is  the  proximate  cause  of  the  injury  ;  for  the  same 
reason  exists  in  the  one  case  that  exists  in  the  other.    From 

(1)  Stated  above,  and  as  declared  in  Davies  v,  Mann,  10  M.  <ft  W. 
M6,  and  in  the  Mayor  of  Colchester  v.  Brooks,  53  7  A.  O.  E.  (N.  S.) 
339,376. 

<2)  No  statute  required  the  railroad  company  to  build  fences  and 
cattle-f^uards ;  but  it  was  de<*]ared  to  be  a  common  law  {duty,  in  es- 
timating whether  or  not  the  company  was  neglifi:ent  in  failing  to 
provide. 

(3)  The  common  law  rule,  that  the  owner  must  keep  his  stock  on 
his  own  land,  or  be  a  trespasser,  prevailed  at  the  time  of  this  decision 
in  Vermont;  even  placing  them  in  the  highway  to  graze  rendered 
the  owner  a  trespasser,  as  declared  elsev/here  in  this  decision. 
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the  nature  of  the  case,  there  can  be  no  apportionment  of 
damages*  and  no  rule  can  be  laid  hold  of  that  settles  what 
one  shall  pay  more  than  the  other.  The  rule  is  generally 
given  in  the  authorities,  that  in  the  case  of  mutual  negle<5l, 
where  it  is  of  the  same  character  and  degree,  no  action 
can  be  sustained.  *  *  *  The  difficulty  under  the 
charges  given,  arises  from  the  want  of  more  specific  in- 
stru(5tions  as  to  the  negligence  of  the  plaintiff,  and  what 
would  constitute  such  negligence.  Simply  to  say,  that  if 
both  the  parties  are  equally  negligent  the  adtion  cannot  be 
sustained,  leaves  the  whole  subjeft  of  investigation  too 
indefinite  and  general.  The  question  of  negligence  is  a 
mixed  question  of  law  and  fa6l,  upon  which  it  was  the  duty 
of  the  Court  specifically  to  instruA  the  jury.  Where 
fadls  in  the  case  are  admitted,  or  where  there  is  testimony 
tending  to  prove  fafts,  it  is  the  duty  of  the  Court,  partic- 
ularly when  requested,  to  instruft  the  jury  whether  those 
fa(5ts,  if  they  find  them  to  be  true,  constitute  that  negli- 
gence which  will  defeat  the  a6lion.  So  in  this  case,  as 
there  was  testimony  proving  that  the  plaintifTs  horse  was 
in  the  highway  with  his  knowledge  and  consent,  and  had 
previously  so  been,  the  defendants  had  a  right  to  request, 
and  it  was  the  duty  of  the  Court  to  charge  the  jury  speci- 
fically, and  as  a  matter  of  law,  that  that  fa<ft,  if  true,  was 
that  degree  of  negligence  on  his  part  which  rendered  the 
case  one  of  mutual  negligence  ;  and  if,  from  that  mutual 
negligence,  the  injury  arose,  that  the  atition  could  not  be 

sustained.  "(^) 
§  317.— Animal  tre8pa§§ing  on  track  or  un- 

(1)  Trow  V,  Vermont  Cent.  R.  R.  Co.  24  Vt.  487.  See  Holden  v.  Rut- 
land etc.,  R.  R.  Co.  30  Vt.  297.  If  the  owner  of  the  animal  sees  the 
danji^er  he  must  use  all,  at  least  all  reasonable,  means  within  his 
power  to  prevent  the  injury.  Moody  t\  Minneapolis  etc.,  R.  R.  Co., 
77  la.  29  (injury  '^occasioned  by  the  wilful  act  of  the  owner,"  Iowa 
code). 
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lawAilly  at  large. — Even  though  cattle  be  trespassers 
upon  the  track,  ordinary  care  must  be  used  to  prevent  an 
injury.  The  company  may  not,  because  they  are  trespas- 
sers, either  wilfully  or  negligently  injure  them.(i)  In 
South  Carolina  it  is  said  that  the  company  does  not  owe  a 
trespassing  animal  that  degree  of  care  it  otherwise  would. 
(2)  In  Kansas  the  company  is  liable  only  for  gross  neg- 
ligence ;  and  to  charge  the  jury  that  the  company  is  liable 
for  ordinary  negligence  is  error.(3)  In  a  few  states  there 
can  be  no  recovery.  (4)  It  is  said  that  if  the  complaint  shows 
that  the  animal  injured  was  trespassing,  it  is  defective.(S) 
Even  though  the  company  be  liable  for  negligently  inju- 
ring a  trespassing  animal,  it  owes  no  duty  to  the  animal 
until  it  comes  upon  its  right  of  way  or  track ;  (6)  in  such 
an  instance,  where  a  recovery  for  an  injury  to  a  trespas- 
sing animal  was  allowed,  it  was  said  :  **  Where  such  in- 
jury happens  by  the  proximate  wrong  of  another,  he  shall 
be  liable  for  it,  even  though  the  remote  negligence  of  the 

(1)  Bemis  r.  Connecticut  etc.,  K.  R.  Co.  42  Yt.  375;  Holland  r. 
West  End  etc.,  R.  W.  Co.  16  Mo.  App.  172;  Nolon  r.  Chicago  etc.,  R. 
R.  Co.,  23  Mo.  App.  353;  Memphis  etc.,  R.  R.  Co.  v.  Sanders,  43  Ark. 
225;  Boyle  v.  Missouri  Pacific  R.  W.  Co.,  21  Mo.  App.  416;  Murray  v. 
South  Carolina  R.  R.  Co.,  10  Rich  L.  (S.  C.)  227;  Orcutt  r.  Pacific 
Coast  R.  W.  Co.,  86  Cal.  291 ;  Joyner  v.  South  Carolina  R.  R.  Co.  26  S. 
C.  49;  Baltimore  etc.,  R.  R.  Co.  v.  Mulligan,  45  Md.  486;  Curry  t*.  Chi- 
cago etc.,  R.  R.  Co.  43  Wis.  665;  Loclce  v.  St.  Paul  etc.,  R.  R.  Co.  15 
Minn.  360. 

(2)  Walker  v.  Columbia  etc.,  R.  R,  Co.,  25  S.  C.  141. 

(3)  Union  Pacific  R.  W.  Co.  v.  Rollins,  6  Kas.  167. 

(4)  Maynard  v.  Boston  etc.,  R.  R.  Co.,  115  Mass.  458;  Van  Horn  ©. 
Burlington  etc  ,  R.  W.  Co.  63  la.  67;  Tower  p.  Providence  etc.,  R.  R. 
Co.,  2  R.  I.  4M:  Darling  v.  Boston  etc.,  R.  R.  Co.,  121  Mass.  118;  North 
Pennsylvania  R.  R.  Co.  r.  Rehman,  49  Pa.  St.  101  (reversing  5  Phila. 
450);  Stearns  r.  Old  Colony  etc.,  R.  R.  Co.  1  Allen,  493;  Ferguson  r. 
Tirgina  etc.,  R.  R.  Co.  13  Nev.  184. 

(.*))  Connors  v.  Great  Western  R.  W.  Co.,  13  Q.  B.  (Can.)  401. 

(6)  Palmer  v.  Northern  Pacific  R.  R.  Co.,  37  Minn.  223;  S.  C.  33  N. 
W.  Rep.  707;  Locke  r.  St.  Paul  etc.,  R.  R.  Co  ,  15  Minn.  350. 
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injured  party  may  have  contributed  to  produce  it/'(i) 
Letting  the  stock  run  at  large  does  not  naturally  or  direflly 
conduce  to  the  injury. (2)  But  if  his  conduct  in  letting 
4  them  run  at  large,  was  such,  under  the  circumstances,  as  to 
warrant  the  conclusion  that  he  wanted  them  killed  or  in- 
jured, or  that  the  natural  and  probable  consequence  of  so 
doing  was  that  the  stock  would  go  on  the  railroad  track 
and  be  injured,  he  cannot  recover ;  for  that  is  such  contrib- 
utory negligence  as  defeats  a  recovery. (3)  Very  good 
illustrations  of  this  rule  are  given  where  the  owner  of  stock 
turns  them  out  near  a  railroad  crossing,  as  we  have  seen 
elsewhere.(4)  There  are  in  many  states  what  are  known 
as  "stock  or  herd  laws,"  which  prevent  certain  (and  in 
some  instances  all)  stock  running  at  large.  In  a  few  states 
the  matter  is  determined  by  a  Board  of  County  Commis- 
sioners, under  a  statute.  Thus  in  Indiana  such  a  board 
may  determine  what  stock  may  or  may  not  run  at  large. 
(5)  In  Georgia,  where  the  statute  prohibited  certain 
named  stock  from  running  at  large,  it  was  held  that  as  a 
matter  of  law  a  violation  of  the  statute  does  not  constitute 
such  contributory  negligence  as  prevents  a  recovery ;  and 
it  was  error  to  charge  the  jury  that  it  did.  But  the  jury 
may  consider  that  as  a  fact  in  ascertaining  the  amount  of 
care  and  diligence  exercised  by  each  party,  and  in  appor- 
tioning the  extent  of  the  liability  of  the  company.  It  was 
said  that  the  stock  laws  were  not  to  be  construed  in  pari 

(1)  Indianapolis  etc.,  R.  R.  Co.  q.  Caldwell,  9  Ind.  397. 

(2)  Richmond  r.  Sacramento  Valley  R.  R.  Co.  18  Cal.  351;  Orcutt 
V,  Pacific  Coast  etc.,  R,  W.  Co.,  85  Cal.  291 ;  Bethea  v.  Raleigh  etc.,  R. 
R.  Co.,  106  N.  C.  276  S.  C.  10  S.  E.  Rep.  1045. 

(3)  Ewing  r,  Chicago  etc.,  R.  R.  (Jo.,  72  111.  26;  Alsopv.  Ohio  etc., 
R.  W.  Co.,  19  111.  App.  292;  Jefferson ville  etc.,  R.  R.  Co.  v.  Dunlap,  29 

Ind.  426. 

(4)  See  §  312. 

(5)  Michigan  Southern  etc.,  R.  R.  Co.  v.  Fisher,  27  Ind.  96. 
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materia  with  the  raih'oad  fencing  law.(i)  In  Illinois, 
where  the  d9Ctrine  of  comparative  negligence  prevails,  it 
is  said  that  the  inquiry  must  be  whether  permitting  the 
animal  forbidden  to  run  at  large  to  so  run  was  a  proxi- 
mate or  only  remote  cause  of  the  injur}'' ;  and  if  it  was  the 
proximate  cause,  then  whether  such  negligence  of  the 
owner  was  slight  and  that  of  the  defendant  gross,  in  com- 
parison with  each  other.(2)  A  statute  forbidding  certain 
animals  to  run  at  large  does  not  implicitly  permit  others 
to  do  so,  which  the  common  law  forbids.(3)  In  many 
States  statutes  expressly  prevent  stock  (or  prevent  cer- 
tain kinds)  running  at  large.  In  one  view  these  statutes 
do  not  differ  from  the  common  law  rule  that  every  man 
must  keep  his  stock  upon  his  own  land,  and  if  he  permit 
them  to  go  astray,  even  in  the  wild  and  unfenced  forests, 
they  are  trespassers.  But  in  such  an  instance  the  mere 
faiit  that  he  permits  them  to  go  at  large  and  they  thereby 
become  trespassers  upon  the  right  of  way,  will  not  pre- 
vent a  recovery ;  although  such  fa6t  may  be  evidence  of 
some  negligence  on  his  part,  it  has  not  been  deemed 
sufficient  to  bar  his  right  to  damages. (4)  In  Texas  the 
company  is  liable  only  for  its  negligence  in  not  discover- 
ing the  animal  before  it  gets  on  the  track ;  for  it  has  a 
right  to  presume  that  the  owner  will  keep  it  up ;  but  after 
it  is  on  the  track  and  discovered  by  the  engineer,  the  com- 


(1)  Central  R.  R.  Go.  v.  Hamilton.  71  Geo.  461. 

(2)  Rockford  eto.,  R.  R.  Co.  v.  Irish,  72  111.  404. 

(3)  Jack  V.  Ontario  eto.,  R.  R.  Co.,  14  Q.  B.  (Can.)  328. 

(4)  Detroit  etc.,  R.  R.  Co.  r.  Barton,  61  Ind.  293;  Ewing  v.  Chicago 
etc.,  R.  R.  Co.,  72  111.  25;  Peoria  etc,  R.  R.  Co.  r.  Champ,  76  111.  677; 
Jeffersonvilll  etc.,  R.  R.  Co.  v.  O'Connor,  37  Ind.  95;  Toledo  etc ,  R. 
R.  Co.  V,  Cary,  37  Ind.  172;  Jeffersonville  etc.,  R.  R.  Ca  0.  Dunlap,  29 
Ind.  426;  Alsop  v.  Ohio  etc.,  R.  W.  Co.  19  111.  App.  292;  Chicafro  etc., 
R.  R.  Co.  V.  Hill,  24  111.  App.  619;  Cairo  etc.,  R.  R.  Co.  v,  Woosley,  85 
111.  370;  Toledo  etc.,  R.  W.  Co.  Barlow,  71  111.640;  Apitz  r.  Missoari 
Pacific  R.  W.  Co.  17  Mo.  App.  419. 
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pany  is  liable  for  ordinary  negle<St  of  its  duty  towards  it.(  i) 
Q^iestions  of  this  kind  have  arisen  where  the  animal  was 
running  at  large  in  a  town  or  city  in  violation  of  an 
ordinance.  In  Colorado  the  company  killing  an  ani- 
.  mal  at  large  contrary  to  the  provisions  of  an  ordinance 
there  in  force  is  liable  only  on  the  condition  that  it  was 
grossly  negligent.(2)  A  like  decision  was  made  in  Iowa, 
even  using  stronger  terms,  requiring  the  misconduct  of 
the  company  to  be  reckless. (3)  The  case  is  put  upon  the 
ground  that  the  animal  is  a  trespasser,  towards  which 
the  company  owes  but  slight  duty. (4)  An  ordinance  of 
a  city  does  not  apply  to  citizens  living  outside  of  it,  nor 
prevent  him  turning  his  cow  out  upon  the  commons  of 
the  state  outside  the  city. (5)  Where  no  ordinance  pro- 
hibits stock  running  at  large  within  the  city,  permitting 
them  so  to  do  is  not  such  negligence  as  will  prevent  a  re- 
covery, (6)  unless  they  frequent  a  street  crossing.(7) 

§  318.  Animal  IjawfYilly  at  Ijarge. — Upon  ques- 
tions of  this  kind  it  must  be  borne  in  mind  that  there  are 
several  States  where  it  is  not  unlawful  for  stock  to  run  at 
large  upon  the  uninclosed  land  of  another.  In  such  States 
the  owner  of  the  land  must  fence  out  the  stock,  if  he  de- 
sires exclusive  pasturage  of  it ;  and  the  owner  of  the  stock 
is  not  required  to  fence  it  in.  This  rule  applies  to  railway 
companies  ;  therefore,  it  is  not  such  negligence  in  the  owner 

(1)  TnternationalR.  v.  Cocke,  64  Tex.  151 ;  International  etc.,  B.  R. 
Co.  17.  Dunham,  68  Tex.  231. 

(2)  Denver  etc.,  R.  W.  Co.  ».  Olsen,  4  Colo.  239. 

(3)  Van  Horn  r.  Burlington  etc.,  R.  W.  Co.,  63  la.  67. 

(4)  See  Van  Horn  v.  Burlington  etc.,  R.  W.  Co.  69  la.  33;  Leebrick 
9.  Republican  Valley  etc.,  R.  R.  Co.  41  Kan.  756. 

(5)  Vail  r.  Kansas  City  etc.,  R.  W.  Co.  28  Mo.  App.  372. 

(6)  Chicago  etc.,  R.  R.  Co.  t,  Engle,  84  111.  397;  Indianapolis  etc., 
R.  R.  Co.  r.  Peyton,  76  111.  340. 

(7)  Illinois  Central  R.  R.  Co.  t.  Goodwin,  30  111.  117. 
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of  stock  to  allow  them  to  run  at  large  as  will  prevent  a  re- 
covery.(i)  Even  turning  them  out  upon  a  common  near 
the  track,  will  not  prevent  a  recovery.(2)  In  such  an  in- 
stance it  was  said :  ^'If  the  a6i  is  dire£tlv  connected,  so  as 
to  be  concurrent  with  that  of  the  defendant,  and  when  the 
negligent  aft  of  the  plaintiff  precedes  in  point  of  time  that 
of  the  defendant,  then  it  is  held  to  be  a  remote  cause  of  the 
injury  and  will  not  bar  a  recovery,  if  the  injury  could  have 
been  prevented  by  the  exercise  of  reasonable  care  and 
prudence  on  the  part  of  the  defendant.  "(3)  Therefore,  a 
negligent  injury  of  cattle  which  are  in  the  position  of  tres- 
passers will  entitle  the  owner  to  recover  for  the  injury.(4) 
It  should,  however,  be  borne  in  mind  that  in  many  of 
these  cases  the  animal  is  not  considered  a  trespasser ; 
and  where  that  is  true,  the  jury  cannot  consider  the  faft 
that  the  animal  was  upon  the  track  as  evidence  of  care- 
lessness in  the  plaintiff. (5)  In  such  an  instance  it  was 
said:  **Avery  prudent  person  might  not  perhaps,  allow 
his  stock  to  go  at  large  in  the  immediate  vicinity  of  a  rail- 
road, and  one  who  does  so  may  not  be  altogether  free  from 
negligence,  yet  he  assumes  only  the  risk  of  an  accident 
which  might  not  be  avoided  by  ordinary  care  and  watch- 

(1)  Savannah  etc.,  R.  W.  Co.  v.  Geiger,  21,Fla.  669;  Cleveland  etc., 
R.  R.  Co.  V.  Elliott,  4  Ohio  St.  474;  Washington  v.  Baltimore  etc.,  R. 
R.  Co.,  17  W.  Va.  190;  Baylor  v.  Baltimore  etc.,  R.  R  Co.,  9  W.  Va.  270. 

(2)  Rowe  V,  Railroad  Co.  7  S.  C.  167. 

(3)  Farmer  v.  Wilmington  etc.,  R.  R.  Co.  88  N.  C  564. 

(4)  Central  OhioR.  R.  Co.  r.  Lawrence,  13  Ohio  St.  66;  Cleveland 
etc,  R.  R.  Co.  V.  Elliott,  4  Ohio  St.  474;  Savannah  etc.,  R.  W.  Co.  v. 
Geiger,  21  Fla.  669;  Alabama  Great  Southern  R.  R.  Co.  v.  Powers,  73 
Ala.  244;  Alabama  etc.,  R.  R.  Co.  v.  Jones  71  Ala.  487;  Alabama  etc., 
R.  R.  Co.  V.  McAlpine,  71  Ala.  645;  Pratt  Coal  etc.,  Co.  v.  Davis,  79 
Ala.  308;  Cranston  v.  Cincinnati  etc.,  R.  R.  C0.I  Hand  193;  Vicksburg 
etc.,  R.  R.  Co.  v.  Patton,31  Miss.  156;  Chicago  etc.,  R.  R.  Co.  v.  Jones, 
59  Miss.  465. 

(5)  Macon  etc.,  R.  R,  Co.  r.  Baber,  42  Geo.  300;  Central  R.  R.  Co.  0. 
Davis,  19  Geo.  437. 
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fullness  of  the  agents  or  employees  of  the  railroad  com* 
pany."(i)  Where  a  statute  required  the  owner  of  stock 
to  keep  it  upon  his  own  land,  allowing  it  to  go  on  the  right 
of  way  of  the  company  running  through  his  land,  it  was  held 
to  be  no  violation  of  the  terms  ;  for  the  company  had  only 
an  easement,  and  the  land  was  the  land  of  the  owner  of 
the  stock,  subje<ft  only  to  the  easement,(2)  A  failure  on 
the  part  of  the»  company  to  fence  cannot  be  considered, 
where  no  law  requires  it,  as  the  proximate  cause  of  the  in- 
jury.(3)  The  right  of  the  owner  of  an  animal  to  go  upon 
a  railroad  may  exist  at  any  place,  acquired  by  a  general 
use,  with  the  implied  consent  of  the  company,  resulting 
from  a  clear  knowledge  of  such  use  and  a  failure  to  ob- 
jea.(4) 

§  319.  Animal  Escaping  flrom  Owner^s  Con- 
trol.— Where  an  animal  without  the  owner's  fault,  es 
capes  from  the  owner's  control  and  keeping  and  goes  upon 
an  unfenced  railway  track,  the  animal  is  not  regarded 
in  the  light  of  a  trespassing  animal,  and  if  injured  by 
the  negligent  a6ts  of  the  company,  such  owner  may  re« 
cover,  but  if  he  permitted  it  to  escape,  or  was  negligent 
in  not  regaining  his  control  over  it  after  it  escaped,  he  can 
not  recover.(5 )      Thus  where  a  horse  got  out  of  the  bam 

(1)  Little  Rock  etc.,  R.  W.  Co.  v.  Finley,  37  Ark.  662 ;  Memphis  etc., 
R.  R.  Go.  V.  Blakenly,  43  Miss.  218;  Memphis  etc.,  R.  R.  Co.  v.  Hadsoo 
50  Miss.  572;  Raiford  v,  Mississippi  Central  R.  R.Co.  43  Miss.  233; 
Central  etc.,  R.  R.  Co.  v.  Lawrence,  13  Ohio  St.  66. 

(2)  Simkins  v.  Columbia  etc.,  R.  R.  Co.,  20  S.  C. 258;  Contra  Housa- 
tonic  R.  R.  Co.v.  Waterbury,  23  Conn.  101. 

(3)  Blaine  v.  Baltimore  etc.,  R.  R.  Co.  9  W.  Va.  252. 

(4)  Evans  v,  Burlington  etc.,  R.  R.  Co.  21  la.  375. 

(5)  Chicago  etc.,  R.  R.  Co.  v.  Goss,  17  Wis.  428;  Fisher  v.  Farmers' 
Loan,  etc.  Co.  21  Wis.  73;  Spinner  v.  New  York  etc.,  R.  R.  Co.,  67  N. 
Y.  153;  Cox  V.  Minneapolis  etc.,  R.  R.  Co.,  41  Minn.  101;  Leaven- 
worth etc.  R.  R.  Co.  V.  Forbes,  37  Kas.  445;  Dennis  v.  Louisville  elo. 
R.  R.  Co.,  116  Ind.  42. 
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in  the  night  time,  without  its  owner's  knowledge,  thence 
through  a  gate  onto  the  highway,  and  thence  onto  the 
railroad,  the  company  was  held  liable,  even  though  another 
horse  of  the  plaintiff  opened  the  gate,  which  he  knew  was 
in  the  habit  of  so  doing.(i)  But  if  the  animal  is  at  large 
with  the  permission  of  the  owner,  there  can  be  no  recov- 
ery when  it  is  injured  while  trespassing. (2)  If  stock 
is  tethered  in  violation  of  law  in  the  highway,  and  es- 
cape, there  can  be  no  recovery. (3)  Where  a  horse  has 
escaped  and  been  injured,  the  habits  of  the  animal  and 
the  security  of  the  enclosure  are  always  the  subjeifl  of  in- 
quiry; for  *'a  man  who  places  ahorse  in  an  inclosure 
securely  fenced  is  not  to  be  charged  with  contributory 
negligence  because  the  horse  leaps  the  fence  and  escapes, 
unless  it  appears  that  the  horse  was  one  that  ordinary 
fences  would  not  confine.  A  landowner  is  not  guilty  of 
contributory  negligence  if  he  maintains  fences  that  are 
-ordinarily  and  reasonably  secure.  Certainly,  a  railroad 
company  is  not  required  to  make  a  fence  that  will  keep 
every  animal  from  its  track,  and  what  is  not  required  of 
the  railroad  company  cannot,  in  justice,  be  required  of  the 
landowner.  "(4)  Where  the  plaintiff's  colts  ran  against 
his  gate  at  five  in  the  evening  in  February,  and  got  out 
when  he  was  at  supper ;  and  he,  after  supper,  went  in 
search  of  them,  but  went  the  wrong  way  fully  one  mile ; 
and  they  were  killed  the  next  day  before  daylight,  it  was 
held  that  he  was  not  guilty  ot  contributory  negligence  in 
not  sooner  recovering  them. (5) 

(1)  Pacific  B.  B.  Co.  v.  Brown,  14  Kan.  469.  Story  v.  Obica{CO  etc., 
B.  B.  Co.  79  la.  402. 

(2)  Pearson  v.  Milwaukee  etc.,B»B.  Co.  45  la.  497;  Backley  o.Kew 
York  etc.,  B.  B.  Co.  27  Conn.  479.  In  Iowa  now^however,  the  com- 
pany is  liable  unless  the  damage  is  caused  by  the  wilful  act  of  the 
owner.    In  man  v.  Chicago  etc.,  B.  B.  Ca  60  la.  459. 

(3)  Patton  0.  West  End  etc.,  B.  W.  14  Mo.  App.  589. 

(4)  Dennis  0.  Louisville  etc.  B.  W.  Co.  116  Ind.  42. 

(5)  Laude  v.  Chicago  etc.,  B.  B.  Co.  33  Wis.  640.    But  where  an  an- 
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§  320  Runninifr  At  Larifre  Near  Depot  or  Sta- 
tion ttrounds. — If  the  owner  permit  his  stock  to  run 
at  large  near  depot  or  station  grounds,  particularly  if  he 
do  so  at  night,  he  cannot  recover ;  for  his  a<ft  contributes 
to  theinjury.(i)  But  such  is  not  the  rule  in  Iowa;  for 
there  the  Court  cannot  say  as  a  matter  of  law  that  such  an 
a<ft  contributes  to  the  injury  so  as  to  prevent  a  recovery, 
but  may  say  to  the  jury  that  they  can  consider  such  a  fa<ft 
in  ascertaining  whether  the  plaintiff  was  in  fault.(2)  The 
company  is  not  bound  to  keep  a  watchman  at  its  depot 
grounds,  to  keep  animals  off  them.  If  the  animal  is  in 
the  habit  of  frequenting  such  grounds,  greater  diligence 
is  required  of  both  the  owner  and  the  company — the 
one  to  keep  it  away  and  the  other  to  prevent  an  injury 
after  it  is  upon  the  track;  and  if  the  plaintiff  do  not 
use  such  greater  care  he  cannot  recover.  "The  owner 
of  cattle  may  not  turn  them  out  and  enable  them  to 
frequent  a  place  of  great  peril  on  the  depot-grounds  or 
track  of  a  railroad  company  and  then  demand  that  the 
railroad  company  shall  stop  its  trains  and  drive  off  his 
cattle,  or  slacken  the  speed,  or  change  the  time  table, 
in  order  to  deliver  his  cattle  from  the  peril  into  which  he 
has  voluntarily  placed  them.  *  ♦  *  jf  ^he  in- 
jury to  the  cattle  was  caused  by  the  negligence  of  those 
having  charge  of  the  train,  and  which  injury  might  have 

imal  escaped  and  was  killed  at  tbe  crossing,  in  a  state  where  it  was 
unlawful  for  it  to  be  at  large,  and  consequently  it  was  a  trespasser,  a 
recovery  was  denied.  Cincinnati  etc.  R.  W.  Go.  v.  Stanley,  27  N.  £. 
Rep.  316. 

Tl)  Wabash  etc.,  R.  R.  Co.  v.  Rice,  99  Ind.  152;  Pittsburgh  etc.  R. 
R.  Co.  V.  Stuart,  71  Ind.  600;  Robinson  v.  Flint,  etc.,  R.  R.  Co.  79  Mich. 
323;  Niemann  v.  Michigan  Central  R.  R.  Co.  80  Mich.  197. 

(2)  Miller  v.  Chicago  etc.  R.  R.  Co.  59  la.  707;  Kuhn  v.  Chicago  etc 
R.  R.  Co.  42  la.  420;  (overruling  Gribble  v.  Sioux  City,  38  la.  390;) 
Whitbeck  v,  Dubuque  etc.  R.  R.  Co.  21  la.  103;  Alger  r.  Mississippi 
etc.  R.  R.  Co.  10  la.  268. 
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been  avoided  by  the  use  of  ordinary  negligence  and  care, 
then  of  course,  the  plaintiflf  might  recover. "( i )  In  Kansas 
under  similar  circumstances  a  recovery  is  allowed. (2) 

§  321  Company  aUraetinfr  Stock  on  Track. — 

If  a  railroad  company  keep  standing  upon  its  track  or 
side  track  substances  likely  to  attract  stock,  and  fail  to 
provide  a  watchman  to  keep  such  stock  away,  or  fail  to 
put  the  car  within  an  inclosure,  it  will  be  liable  for  stock 
that  may  be  thereby  attracted  to  the  track  and  injured. 
This  is  the  case  though  the  material  belongs  to  a  shipper. 
Thus  it  was  held  to  be  negligence  in  a  company  to  let  salt 
remain  on  its  track  after  notice  of  it,  or  after  sufficient  time 
had  elapsed  to  charge  them  with  notice ;  and  the  plaintiff 
was  not  guilty  of  contributory  negligence  in  turning  out 
his  stock,  knowing  of  the  salt,  upon  the  commons  adjoin- 
ing, having  a  right  to  pasture  thereon. (3)  So  the  jury 
may  find  the  same  is  true  if  the  company  allows  salty  water 
to  accumulate  and  attract  cattle.(4)  So  of  hay  left  an  un- 
reasonable time  at  a  depot,  (5)  or  corn,  even  if  put  there 
by  a  tenant;  (6)  or  dripping  molasses  at  a  warehouse. (7) 

§  322.  Remoteness    of    Damagres.  —  At    eleven 

o'clock  at  night  the  owner's  servants  drove  his  stock  from 

(1)  Flattes  0.  Chicago  etc.  R.  R.  Co.  35  la.  191,  A  statute  holding 
railway  companies  liable  for  stock  ^'runniDfl:  at  large"  killed  at  depot 
groands  while  the  train  was  running  at  a  speed  greater  than  eight 
miles  per  hour  does  not  apply  to  the  killing  of  an  animal  killed  while 
being  driven  by  its  owner.  Johnson  v.  Chicago  etc.,  R.  W.  Co.  75  la. 
157;  S.  C.  39  N.V.  Rep.  242. 

(2)  Prickett  v.  Atchison  etc.  R.  R.  Co.  33  Kas.  748. 

(3)  Brown  v.  Hannibal  etc.  R.  W.  Co.  27  Mo.  App.  394. 

(4)  Morrow  p.  Hannibal  etc.  R.  R.  Co.  29  Mo.  App.  432. 

(5)  Schooling  v.  St.  Louis  etc.  R.  R.  Co.  75  Mo.  5ia 

(6)  Gilliland  v.  Chicago  etc.  R.  R.  Co.  19  Mo.  App.  411. 

(7)  Page  V.  North  Carolina  R.  R.  Co. 71  K.  C.  222;  Railway  0.  Dick 
62  Ark.  402;  8.  C.  12  S,  W.  Rep.  785. 
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a  yard  along  an  occupation  road,  which  was  crossed  by  a 
sidingy  in  the  direction  of  a  field  belonging  to  a  neighbor, 
to  be  there  kept  until  the  next  morning  for  market.  This 
siding  crossed  the  occupation  road  on  a  level,  and  was 
not  fenced  in  any  way  from  the  road.  While  the  stock  ^as. 
crossing,  the  railway's  servants  negligently  sent  some 
trucks  down  an  incline  into  the  siding,  and  thereby  sepa- 
rated the  stock  and  their  drivers,  frightening  the  stock  so 
that  they  ran  away.  In  two  or  three  hours  six  of  them  were 
found  dead  or  dying  on  another  part  of  the  railway ;  and 
it  appeared  that  they  had  gone  along  the  occupation  road 
up  to  a  garden  and  orchard  about  a  quarter  of  a  mile  from 
the  level  crossing,  had  got  into  the  garden  through  a  de- 
(eA  in  the  fences,  and  so  onto  the  line.  It  was  held  that 
the  company  had  been  guilty  of  such  negligence  that  it 
caused  the  drovers  to  lose  control  over  the  stock  and  caused 
them  to  become  infuriated  ;  and  it  was  no  answer  that  if 
the  fence  of  the  garden  had  not  been  defeftive  the  acci- 
dent would  not  have  happened,  and  that  consequently  the 
damages  were  not  too  remote.  It  wa»  said  that  the  defeA  in 
the  fence  had  nothing  to  do  with  the  case.(i) 

§  323.  Failure  to  Fence  as  ETidenee  of  IVegrli- 

g^ence. — Intimations  have  been  elsewhere  made  touching 
the  question  how  far  a  failure  to  fence  may  be  considered 
as  evidence  of  negligence.  In  a  few  States  such  evidence 
is  admissible.  This  is  true  of  those  States  where  stock 
may  lawfully  run  at  large,  without  being  trespassers ;  but 
it  is  not  true  of  those  States  where  even  the  owner  must 
fence  his  own  stock  in  and  is  not  required  to  fence  his 
neighbor's  out.(2)     Even  in  one  of  the  former  States  it 

(1)  SnecBby  v.  Lancafihire  etc.,  R.  W.  Co.  1  Q.  B.  Dlv.  42;  S.  C.  46 
L.  J.  Q.  B.  1 ;  33  L.  T.  872;  24  W.  R.  99.  AfBrmlng  9  L.  R.  Q.  B.  263; 
43  L.  J.  Q.  B.  69.  See  the  principle  well  stated  in  Hol'den  v.  Rutland 
etc.,  R.  R.  Co.  30  Vt.  297;  Western  R.  W.  Co.  v.  Si8trnnk,85  Ala.  362. 

(2)  Chicago  etc.  R.  R.  Co.  v.  Carter,  20  111.  391 ;  Terre  Haate  etc. 
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was  said  that  a  '^want  of  fencing  was,  in  general,  only  a 
remote  cause  of  the  loss."(i)  A  notable  exception  to  these 
cases  is  the  State  ot  Vermont,  where  the  dutv  to  fence 
is  held  to  be  imposed  by  common  law  in  order  to  prevent 
injury  to,  stock,  especially  in  a  thickly  settled  portion  of 
the  country,  where  the  negleft  may  be  so  great  as  to  ren- 
der the  company  liable  for  a  failure  to  fence. (2) 

§  324.  l¥iirkil  Act  or  SerTant  Does  IVot  Ren- 
der the  Company  liiable.— In  a  few  States  the  com- 
pany is  not  liable  for  the  wilful  aft  of  its  servants,  if  it  re- 
sults in  an  injury  to  stock  on  the  right  of  way.(3)  These 
are,  however,  decidedly  in  the  minority ;  and  in  those 
States  later  cases  seem  to  hold  that  the  company  is  liable 
for  such  a6^s.(4) 

§  325.  Burden  to  Show  IVefrliiTenee  is  upon 

the  PlaintiflT. — When  the  a6tion  is  a  common  law  one* 
the  burden  is  always  upon  the  plaintiflf,  unless  changed  by 
statute,  to  show  that  the  injury  was  inflicted  through  the 
negligence  of  the  defendant. (5)    And  it  is  a  question  for 

R.  R.  Co.  o.  Augustus,  21  111.  186. 

(1)  Cleveland  etc.  R.  R.  Co.  r.  Elliott,  4  Ohio  St.  474. 

(2)  Trow  V,  Vermont  Central  R.  R  Co.  24  Vt.  487. 

(3)  White  V,  Concord  R.  R.  10  Post.  188,  207;  Danner  9.  South  Car- 
olina R.  R.  Co.  4  Rich  L.  (S.  C.)  329;  Cooke  v.  Illinois  Central  R.  W. 
Co.  30  la.  202;  De  Camp  v.  Mississippi  etc.  R.  W.  Co.  12  la.  348; 
Selma  etc.  R.  W.  Co.  v.  Webh,  49  Ala.  240. 

(4)  New  Albany  etc.,  R.  W.  Co.  r.  McNamara,  11  Ind.  543; 
Lafayette  etc.,  R  R  Co.  v.  Shriner,  6  Ind.  141 ;  Pritchard  v.  La- 
crosse etc  R.  R.  Co.  7  Wis.  232;  Chicago  etc.  R.  W.  Co.  9.  Nash,  24 
N.  E.  Rep.  884. 

<5)Fitz^erald  v.  Chicago  etc.,  R.  W.  Co.  18  Mo.  App.  391;  Au^er 
r.  Ontario  etc.  R  W.  Co.  9  C.  P.  (Can.)  164;  Illinois  Central  R  W. 
Co.  V,  Bull,  72  111.  637;  Rockford  etc.,  R  R.  Co.  r.  Rafferty^  73  111.  58; 
Chicago  etc.,  R.  R.  Co.  v.  Taylor,  8  Bradw.  108;  Turner  r.  St.  Louis 
etc.,  R.  W.  Co.  76  Mo.  261 ;  McPheeters  r.  Hannibal  etc.,  R  R  Co.  45 
Mo.  22;  Brown  9.  Hannibal  etc.,R  R  Co.,  33  Mo.  309;  Kentucky  Cen- 
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the  jury  whether  the  negligence  of  the  company  caused 
the  injury.(i)  Where  the  plaintiff  must  aver  that  he  was 
without  faulty  of  course  the  burden  to  prove  that  allegation 
rests  upon  him. (2)  The  mere  fa(5l  that  the  cattle  were 
found  upon  the  track,  without  evidence  of  any  permission 
or  authority  from  the  company,  does  not  by  itself  estab- 
lish negligence  on  the  part  of  the  plaintifF.(3)  But  whether 
or  not  the  plaintiff  was  guilty  of  contributory  negligence 
is  a  question  for  the  jury. (4)  In  Illinois  the  burden  of 
showing  contributory  negligence  lies  upon  the  defend- 
ant.(5)  Evidence  of  the  usual  conduft  of  trains  and  lo- 
comotives is  for  the  company  to  produce.(6)  The  plaintiff 
must  show  that  the  particular  negligence  charged  pro- 
duced the  injury ;  and  if  other  negligent  a6ts  are  proved, 
that  fa6t  cannot  alone  render  the  company  liable. (7) 

§  326.  IVeiTliseiice  IVot  Inferred  fkrom  Proof  of 
Fact  of  Injury  or  Killing.— In  Florida  it  is  held 

tral  R.  R.  Co.  v.  Talbot,  78  Ky.  621;  Brooks  v.  Hannibal  etc.,R.  R.  Co. 
27  Mo.  App.  573;  McDowell  v.  New  York  Central  R.  R.  Co.  37  Barb. 
196;  Page  v.  Great  Eastern  R.  W.  Co.,  24  L.  T.  585 ;  Schneir  r.  Chicago 
etc.,  R.  R.  Co.,  40  la.  337;  Savannah  etc.,  R.  W.  Co.  r.  Geiger,  21  FJa. 
669;  Chicago  etc.,  R.  R.  Co.  r.  Howard,  38  111.  414;  Denver  etc.,  R.  R. 
Co.  V.  Henderson,  10  Colo.  1 ;  Scott  r.  Wilmington  etc.,  R.  R.  Go.  4 
Jones  L.482;  Moffette  v.  Grand  Trunk  R.  W.  Co.  16  L.  Can.  Rep.  231 
Orange  etc.,  R.  R  Co.  v.  Miles,  76  Va.  773;  Bethje  v.  Houston  etc.,  R« 
R.Co.  26  Tex.  604;  International  etc.,  R.  R.  Co.  r.  Somora,  1  Tex. 
App.  Civ.  Cas.  §  155;  Lyndsay  «.Conneotioatetc.,  R.  R.  Co.  27  Yt.  643. 

(1)  Kraus  v.  Burlington  etc.,  R.  R.  Co.  55  la.  338. 

(2)  Jones  v.  Sheboygan  etc.,  R.  R.  Co.  42  Wis.  306. 

(3)  Spinner  v.  New  York  Central  R.  R.  Co.  6  Hun,  600;  afDrmed, 
67  N.  Y.  153;  and  followed  in  White  v.  Utica  etc.,  R.  R.  Co.  15  Hun, 
333. 

(4)  Curry  v,  Chicago  etc.,  R.  R.  Co,  43  Wis.  ei5. 

(5)  Cairo  etc.,  R.  R.  Co.  v.  Woosley,  85  111.  370. 

(6)  Quimby  v,  Vermont  Central  R.  R.  Co.  23  Vt.  387. 

(7)  East  Tennessee  etc.,  R.  R.  Co.  r.  Bayliss,  75  Ala.  466. 
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that  negligence  cannot  be  inferred  from  the  proof  of  the 
fa  (ft  of  a  killing  of  or  injury  to  the  animal.  In  that  State 
stock  may  run  at  large,  and  if  Ihey  chance  to  get  on  the 
right  of  way  of  a  railroad  company  they  are  not  trespas- 
sers. After  reviewing  a  case  in  South  Carolina,  and  the 
cases  cited  in  support  of  the  decision,  that  negligence 
will  be  inferred  on  mere  proof  of  the  killing  or  injury,  the 
Supreme  Court  says :  "The  law  permits  a  train  to  run  up- 
on its  track  as  rapidly  as  its  business  requires,  and  is  con- 
sistent with  the  safety  of  the  passengers  and  the  property 
it  transports,  without  moderating  its  speed  on  account  of 
the  probability  of  coming  upon  roaming  cattle.  It  is  in 
its  nature  a  thing  upon  which  in  its  legitimate  use  not  only 
great  force  necessarily  attends  but  is  of  such  a  character 
that  when  moving  at  a  legitimate  or  ordinary  rate  of  speed 
it  cannot  be  stopped  at  once  or  always  in  time  to  avoid 
collision  with  something  that  may  have  unexpectedly  come 
upon  its  track.  The  place  or  the  circumstances  of  the 
coming  of  cattle  cannot  be  anticipated,  like  the  circum- 
stances which  may  surround  when  a  train  passes  a  ft  nee 
or  a  building.  The  law  which  permits  the  operation  of  a 
train  charges  the  owner  of  any  animal  coming  on  its  track 
with  notice  of  its  nature.  If  it  be  dangerous  it  is  still  law- 
ful. In  running  at  an  ordinary  speed  it  is  doing  nothing 
forbidden,  but  the  very  thing  contemplated  by  its  organi- 
zation and  required  by  the  commerce  of  the  country.  It 
has  just  as  much  right  to  run,  as  cattle  have  to  range. 
Grant  that  cattle  which  go  upon  its  track  are  not  trespas- 
sers, nor  their  owners  liable  for  damages  resulting  there- 
from to  the  railroad  companies  (which  is  well  settled,)  yet 
when  they  do  go  upon  it  and  a  collision  takes  place  and 
death  or  anything  ensues  to  them,  and  nothing  else  ap- 
pears, how  can  it  be  said  that  there  is  evidence  of  any 
omission  of  duty  upon  the  part  of  the  railroad  company 
or  its  agents,  the  law  being,  as  it  is,  that  it  is  not  required 
to  lessen  the  otherwise  proper  speed  of  its  trains  on  their 
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account?  No  one  is  presumed  by  the  law  to  do  wrong  or 
not  to  do  his  duty.  Proof  of  results  which  indicate  only 
an  ordinary  and  proper  conduct  in  an  individual,  is  no  evi- 
dence of  negligence  on  his  part.  Proof  of  death  to  a 
hog,  sheep  or  cow  by  being  struck  by  a  railroad  train  is 
proof  of  a  result  which  indicates  nothing  more  than  an  or- 
dinary operation  of  the  train ;  to  say  there  was  negligence 
we  have  to  assume  from  what  is  altogether  uncertain  that 
the  circumstances  were  of  a  certain  charaAer  and  such 
that  the  injury,  or  what  is  tantamount,  the  collision,  might 
have  been  avoided  by  the  exercise  of  due  care  upon  the 
part  of  the  company's  agents.  Grant,  as  we  must,  that 
proof  of  the  locality  of  the  collision  will  generally  show 
whether  or  not,  by  proper  attention,  the  animal  on  the 
track  could  have  been  seen  in  time  for  the  train  to  be 
stopped  by  the  prompt  use  of  brakes  and  the  collision 
avoided,  yet  when  we  know  that  cattle  may  and  some- 
times do  come  upon  the  track  at  places,  and  under  cir- 
cumstances where  this  would  be  impossible,  and  it  ma\'' 
be,  even  when  for  the  proteftion  of  the  lives  of  passengers 
an  increase  of  speed  is  necessary,  still  we  cannot  assume 
as  a  general  rule  not  only  the  circumstances  but  that  they 
were  such  as  that  the  killing  would  not  have  occurred  if 
proper  care  had  been  shown,  and  imply  a  want  of  care  on 
the  company's  part.  The  reasoning  in  Banner's  case 
[the  South  Carolina  case  referred  to  above]  is  exceptional. 
Where  the  burden  is  put  by  the  pleadings  upon  the  plain- 
tiff, there  is  no  rule  of  law  that  the  defendant's  failure  to 
produce  witnesses  upon  trial,  or  his  silence  there  as  to 
what  he  may  know,  can  be  taken  to  make  a  prima  facie 
case  for  the  plaintiff.  Where  the  plaintifTs  evidence  is 
insufficient  the  defendant  may  demur  to  it  successfully. 
The  fa(ft  that  witnesses  to  an  occurrence  are  in  the  employ 
of  a  railroad  company  imposes  upon  it  no  more  duty  to 
produce  them  or  their  evidence  at  the  trial  than  their  being 
employed  by  an  individual  would  impose  on  him.  .  The 
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rules  of  evidence  permitting  proof  by  admissions — silence, 
where  an  a6t  has  been  specifically  charged  in  conversation 
against  a  defendant — has  never  been  extended  to  a  de* 
fendant  preserving  silence  in  Court  until  a  frima  facie  case 
has  been  made  by  plaintiffs  evidence  on  the  trial.  Under 
our  rules  of  evidence  by  which,  as  a  general  rule,  neither 
interest  nor  being  a  party  to  the  record  disqualifies  from 
testifying,  *the  fact  that  it  was  in  the  power  of  the  defen- 
dant alone  to  explain,  and  he  failed  to  do  it,'  is  not  tenable 
as  a  principle  upon  which  to  support  the  ruling  in  Ban- 
ner's case,  if  it  ever  was.  One  party  can  make  a  witness 
of  the  other.  Independent  of  any  legislation  on  the  sub- 
jeA,  we  do  not  think  that  proof  of  the  mere  killing,  inde- 
pendent of  local  or  some  other  circumstances  which  show 
that  It  would  not  have  resulted  if  reasonable  care  had  been 
taken,  or  some  omission  of  duty,  as  a  failure  to  blow  the 
whistle  for  the  purpose  of  scaring  the  cattle  off,  is  -prima 
facie  evidence  of  negligence  upon  the  part  of  the  compa- 
^y«"(i)    This  is  the  rule  in  many  states. (2) 

§  327.— IVesligrence  Inferred  in   Some  Stales 

flrom  Proof  of  Injury  .—But  the  rule  announced  in 
the  foregoing  section  has  not  always  prevailed.  In  South 
Carolina  the  Courts  hold  the  proof  of  ownership  of  the 

(1)  Savannah  etc.,  R.  R.  Co.  r.  Ckiger,  21  Fla.  669;  denying  Ban- 
ner's case,  4  Rich.  (S.  C.)  329,  and  distinguishing  Leame  v.  Bray,  3 
East  693;  Weaver  v.  Ward,  Hoplc.  134;  Christie  v.  Griggs,  2  Campbell, 
79;  Piggott  V.  Eastern  etc,  R.  R.  Co.,  64  Eng.  C  L.  228,  and  Ellis  r. 
P.  <fe  R.  R.  Co.,  Ired.  L.  138. 

(2)  Denver  etc.,  R.  R.  Co.  r.  Henderson,  10  Colo.  1 ;  Schrier  v.  Chi- 
cago etc.,  R.  R.  Co.,  40  Ta.  337;  Brown  v.  Hannibal  etc..  R.  R.  Co.,  33 
Mo.  309.  It  is  said  not  to  be  like  the  case  of  setting  lire  to  property 
adjoining  a  railway,  when  it  has  remained  there  a  long  time  previous 
to  the  fire;  for  then  the  law  presumes  the  act  of  setting  fire  to  the 
inanimate  property  was  a  negligent  one,  from  the  fact  that,  under 
similar  conditions,  it  has  not  taken  fire.  Scott  v.  Wilmington  etc., 
K.  R.  Co.,  4  Jones  L.  432. 
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stock,  the  injury  and  amount  of  damage  are  sufficient  to 
establish  negligence ;  and  the  burden  is  upon  the  defen- 
dant to  show  that  it  was  not  guilty  of  negligence.  "The 
damage,"  said  the  Supreme  Court,  ''to  the  plaintiff  re- 
sulted from  the  killing  of  his  cattle  by  immediate  force.  If 
trespass  were  brought  against  the  engineer,  on  the  evi- 
dence submitted  in  this  case,  the  plaintiff  would  be  entitled 
to  a  verdidt  for  his  damages,  unless  the  defendant  showed 
matter  in  excuse  or  }«stification.  If  trespass  were  brought 
against  a  drayman,  tor  driving  against  and  killing  the 
plaintiff's  horse,  as  alleged,  without  any  further  evi- 
dence of  the  circumstances  or  manner  of  the  killing,  that 
would  be  sufficient  for  the  recovery  of  damages.  The 
onus  would  be  thrown  on  the  defendant  to  dischargt?  him- 
self of  liability.  It  would  be  no  defence  that  the  defen- 
dant was  shown  to  have  been  in  the  pursuit  of  a  lawful 
employment,  and  was  lawfully  driving  his  dray,  in  a  pub- 
lic street,  and  that  the  a<ft  was  not  wilful.(i)  Every  a6t 
must  be  either  wilful,  or  negligent,  or  accidental.  In 
trespass  the  plaintiff  may  recover,  if  the  injurious  a<5l  is 
either  wilful  or  negligent.  The  defendant  is  excused,  if 
it  is  wholly  accidental.  Proof  of  the  a6^,  and  of  the  inju- 
ry resulting  from  it,  \^  -prima  facie  evidence  that  the  aft 
was  done  wilfully  or  negligently.  If  the  defendant  alleges 
in  his  defence  that  the  injury  was  accidental,  he  must 
prove  it.  But  this  is  an  aftion  on  the  case  against  the 
company  to  recover  damages  caused  by  the  negligence  of 
their  engineer.  If  the  engineer  drove  over  the  cattle  wil- 
fully, the  company  is  not  liable.  To  maintain  his  action, 
the  plaintiff  must  therefore  show  that  the  cattle  were  killed 
by  the  negligence  of  the  engineer.  Both  plaintiff  and  de- 
fendant admit  that  the  case  does  not  show  wilful  injury. 
The  only  inquiry  for  the  jury  was:  'did  the  injury  result 
from  negligence  or  accident?'      If  not  accidental,  it  must 

(1)  Citing  Leame  r.  Bray,  3  East,  683. 
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have  been  negligent.  In  an  action  of  trespass  against  the 
engineer,  the  fadU  stated  would  be  -prima  facie  evidence 
that  the  injury  was  wilful  or  negligent.  No  inference  or 
presumption  of  law  would  arise,  that  the  injury  was  acci- 
dental, which  the  plaintiff  would  be  required  to  refute  by 
evidence  of  the  particular  circumstances  of  the  injury.  In 
an  action  on  the  case,  the  same  fa6ts  must  equally  show  a 
prima  facie  case  of  negligence,  to  the  exclusion  of  any 
inference  or  presumption  of  law  that  it  was  accidental ; 
unless,  indeed  the  same  fa6ls  can  admit  of  inconsistent  in- 
ference or  presumptions  of  law,  when  produced  in  evi- 
dence in  different  forms  of  adlion.  Then  the  fa<5ts  stated 
which  show  damage  from  immediate  force,  are,  prima 
facie^  sufficient  to  maintain  the  plaintiff's  action ;  and  if 
the  defendant  rests  his  defence  on  the  ground,  that  the  in- 
jury was  accidental,  he  must  show  it  by  evidence  of  the 
circumstances  and  manner  of  the  injury."  The  Court 
then  proceeds  to  review  a  case(i)  of  trespass  for  shooting 
the  plaintiffs  slave.  The  defendant  plead  specially  that 
he  surprised  the  slave  with  other  runaways  in  a  camp  in 
the  woods,  and  fired  his  gun  over  them,  so  as  not  to  take 
effect,  and  the  slave  was  killed  by  a  ramdom  shot  which 
had  been  turned  out  of  the  direction  by  a  solid  substance 
of  some  kind.  It  was  admitted  that  the  pursuit  of  the 
runaway  was  lawful  and  laudable,  and  the  firing  of  the 
gun  over  them  merely  innocent,  but  it  was  held  that  the 
answer  was  not  sufficient  to  excuse  the  defendant.  He 
should  have  refleAed  how  easily  a  ball  may  glance  from 
its  direcSion  ;  and  the  killing  was  not  wholly  without  fault. 
The  Court  then  reviews  the  case  of  a  passenger  hurt  by  the 
over-turning  of  a  stage-coach,  where  proof  of  the  turning 
over  and  the  resulting  injury  makes  2l  prima  facie  case  ;(2) 
and  followed  it  bv  a  review  of  several  fire  cases,  where  oroof 

(1)  Jennings  v.  Funderburg,  4  McOord  161. 

(2)  Christie  «.  Griggs,  2  Camp.  79. 
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of  the  firing  and  resulting  injury  also  makes  a  'prima  facie 
case.(i)  The  Court  then  adds:  ''It  must  be  assumed, 
by  the  terms  of  the  case  submitted,  that  the  verdift  was 
rendered  by  the  jury  after  consideration  of  the  evidence. 
Is  there  sufficient  ground  to  set  it  aside?  That  the  com- 
pany did  not  produce  witnesses  to  show  how  the  damage 
occurred,  nor  explain  why  they  omitted  to  do  so,  tends  to 
induce  the  belief  that  they  could  ntake  no  defence.  They 
had  the  witnesses  under  their  control.  The  plaintiff  may 
not  have  been  present  when  the  cattle  were  killed,  and  may 
not  be  able  to  discover  who  were  the  persons  employed  on 
the  train  when  the  danger  was  done.  When  a  party  is 
charged  with  an  adt  or  declaration,  which  may  subjedl  him 
to  aij  action,  and  does  not  deny  it,  his  silence  is  construed 
into  an  admission.  The  same  construcStion  may  be  put  on 
a  party's  omission  to  offer  testimony  in  his  defence,  when 
it  is  in  his  power  to  produce  the  witnesses  who  might  ex- 
culpate him.  The  frequent  repetition  of  injury,  under  sim- 
ilar circumstances,  creates  a  presumption  of  negligence. 
In  less  than  a  twelve-month,  seven  head  of  the  plaintiff^s 
cattle  were  successively  destroyed.  The  rule  of  the  com- 
pany charging  the  engineer  wuth  the  value  of  the  cattle 
destroyed,  is  an  admission  by  the  company  and  its  engi- 
neer, that  in  many  cases,  at  least,  the  destru<5lion  may  be 
avoided  by  care.  It  would  give  dangerous  license  and' 
indemnity  to  the  deslru<5lion  of  cattle,  if  the  company  and 
its  engineer  were  prote^^ed  by  a  presumption  of  law,  that 
the  destrudlion  is  inevitable,  and  the  onus  were  thrown  on 
the  plaintiff*  to  repel  this  presumption  by  evidence  of  the 
particular  manner  and  circumstances  in  which  the  cattle 
were  destroyed.  The  owner  can  seldom  know  who  may 
be  the  persons  in  charge  of  the  train    when   an    injury  is 


(1)  Pigot  r.  Eastern  Counties  R.  W.  Co., 54  E.  C.  L.  Rep.  228;  Aid- 
ridge  r.  Great  Western  R.  W.  Co.  42  E.  C.  L.  Rep.  272;  Simpson  r. 
Portsmouth  etc.,  R.  R.  Co.  2.  Ired.  L.  138, 
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done,  and  if  he  does  discover  them,  they  cannot  maintain 
his  claim  without  charging  themselves  with  a  liability  to 
pay  it."(0  -^  similar  rule  was  adopted  in  New  Hamp- 
shire, the  court  saying:  "We  take  the  law  to  be,  that  if 
a  party  shows  himself  to  be  in  the  rightful  exercise  of  his 
property  or  privileges,  and  while  so  exercising  them,  an 
injury  or  damage  is  done  to  his  person  or  property  by  an- 
other, such  injury  is  not  presumed  to  be  accidental  or  ex- 
cusable, but  the  injury  being  shown,  the  burden  of  the 
proof  is  on  the  defendant  to  lay  before  the  jury  such  cir- 
cumstances as  shall  exonerate  him  from  responsibility. 
The  damage  being  proved,  the  defendant  is  answerable 
for  negligence,  unless  he  shows  a  want  of  blame  on  his 
part.  The  injury  to  the  property  is  of  itself  evidence  of 
negHgence."(2)  In  Wisconsin  the  same  rule  was  adopted, 
hut  it  appeared  that  the  animal  was  killed  at  a  highway 
crossing,  and  it  not  being  shown  that  it  was  lawfully 
there,  a  recovery  was  denied,  because  of  the  contributory 
negligence. (3)  Yet  in  South  Carolina  where  a  statute 
applies  to  the  place  of  the  injury,  the  rule  is  not  changed  ; 
and  the  company  have  the  burden  to  show  that  it  was  not 
guilty  of  negligence. (4)  Even  though  the  injury  is  inflic- 
ted at  night,  the  burden  is  still  the  same. (5)  The  defen- 
dant's evidence  to  enable  him  to  escape  liability,  must  be 
such  as  shows  the  injury  to  be  the  result  of  an  accident.(6) 
If  the  defendant  introduce  evidence  tending  to  show  that 

(1)  Banners  1;.  South  Carolina  R.  R.  Co.  4  Rich  L.  329. 

(2)  White  r.  Concord  R.  R.  10  Fost.  188,  207;  Horn  r.  Atlantic  etc., 
R.  R.  35  N.  H.  169;  Smith  v.  Eastern  R.  R.  35  N.  H.  356.  (This  was  an 
injury  at  a  private  crossing). 

(3)  Oalpin  a.  Chicago  etc.,  R.  R.  Co.  19  Wis.  604. 

(4)  Jones  0.  Columbia  etc.,  R.  R.  Co.,20  S.  C.  249;  Walker  v.  Colum- 
bia etc.,  R.  R.  Co.  25  S.  C.  141. 

(6)  Murray  v.  South  Carolina  R.  R.  Co.  10  Rich.  227. 

(6)  Walker  v.  Columbia  etc.,  R.  W.  Co.,  25  S.  C.  141 ;  Rowe  r.  Rail- 
road Co.  7  Rich  L.  167;  Joyner  r.  South  Carolina  R.  R.  Co.,  26  S.  C.  49. 
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there  could  be  no  stop  made  after  the  animal  entered  upon 
the  track,  the  plaintiff  may  then  rebut  such  evidence. (i) 
The  defendant  is  not  entitled  to  an  instru6tion  that  if  it 
explain  the  killing  the  burden  is  on  the  plaintiff  to  show 
negligence  ;(2)but  the  unimpeached  testimony  of  the  rail- 
road servants  showing  that  there  was  no  negligence  over- 
comes the  presumption  of  negligence. (3)  All  the  servants 
of  the  company  cognizant  of  any  fa6l  bearing  upon  the 
question  should  be  called  as  witnesses  if  possible,  and  a 
failure  to  do  so,  or  to  account  for  their  absence,  raises  a 
strong  presumption  against  the  company.(4) 

§  328.  Presumption  of  TVeglisence  Raised  by 
Statutory  Provision— Alabama. — In  a  number  of 
States  (usually  Southern  States)  the  plaintiff  has  been  re- 
lieved of  the  burden  of  proving  that  the  defendant's  neg- 
ligence caused  the  injury.  Thus  in  Alabama  the  whistle 
must  be  blown  or  bell  rung  at  least  one-fourth  of  a  mile 
before  reaching  any  public  road-crossing,  or  any  regular 
station  or  stopping  place,  and  one  or  the  other  must  be  so 
continued  until  the  engine  has  passed  the  crossing  or 
reached  the  station  or  stopping  place.  The  whistle  must 
be  blown  or  bell  rung  on  leaving  the  station,  and  before 
entering  any  curve  crossed  by  a  public  road  where  the 
engineer  cannot  see  at  least  one-fourth  of  a  mile  ahead, 
and  the  speed  at  such  places  must  be  such  as  to  prevent 
accident  in  the  event  of  an  obstruAion  at  the  crossing. 
When  passing  through  any  city,  town  or  village  the  whis- 
tle or  bell  must  be  used  at  short  intervals.  If  the  engineer 
perceive   an  obstruftion    upon  the  track  he  must  ''use  all 

(1)  Walker  v.  Columbia  etc.,  R.  W.Co.,  25  S.  C.  141. 

(2)  Fuller  v.  Port  Royal  etc.,  R.  W.  Co.,  24  8.  C.  132. 

(3)  Kentucky  Central  R.  R.  Co.  v.  Talbot,  78  Ky.  621. 

(4)  Murray  r.  South  Carolina  R.  R.  Co.  10  Rich  L.  (S.  C.)  227.  See 
Simkins  r.  Columbia  etc.,  R.  R.  Co.,  20  S.  C.  258. 
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means  within  his  power,  known  to  skilful  engineers,  such 
as  applying  brakes  and  reversing  the  engine,  to  stop  the 
train. "(i)  O^  ^  failure  to  comply  with  these  provisions 
of  the  statute  the  company  ''is  liable  for  all  damages  done 
to  persons,  or  to  stock  or  other  property,  resulting  from  a 
failure  to  comply  with  the  requirements  [of  the  secStionj 
or  any  negligence  on  the  part  of  such  company  or  its 
agents;  and  when  any  stock  is  killed  or  injured,  or  other 
property  destroyed  or  damaged  by  the  locomotive  or  cars 
of  any  railroad,  at  any  one  of  the  places  specified  *  * 
the  burden  of  proof,  in  any  suit  brought  therefor,  is  on  the 
railroad  company  to  show  a  compliance  with  the  require- 
ments of  such  se6tion,  and  that  there  was  no  negligence  on 
the  part  of  the  company  or  its  agents."{  2)  Under  the  pro- 
visions of  these  seftions  proof  of  the  injury  by  the  defend- 
ant is  sufficient  to  enable  the  plaintiff  to  recover ;  and  the 
company  has  the  burden  of  proving  an  excuse.(3)  The 
company  must  show  an  unavoidable  injury  to  escape  lia- 
bility ;(4)  that  it  did  everything  required  of  it  by  law  to 
prevent  the  injury  ;(5)  not  the  impossible^  however  ;(6)  but 
that  it  could  not  have  been  prevented  by  proper  care  and 
diligence. (7)    The  defendant  must  negative  all  negligence 

(1)  Code  1886  sec.  1 144.  Where  this  section  does  not  apply  to  the 
case,  the  burden  is  not  on  the  defendant,  as  where  the  injury  is  caused 
to  his  stock  by  a  detached  car  left  standing  on  a  side  track  to  be  un- 
loaded.   Montgomery  etc.,  R.  R.  Co.  v.  Ferryman,  8  So.  Rep.  699. 

(2)  Code  1886  sec.  1147. 

(3)  East  Tennessee  etc.,  R.  R.  Co.  v.  Bayliss.  74  Ala.  160;  Alabama 
etc.,  R.  R.  Co.  V.  McAlpine,  75  Ala.  113;  Mobile  etc.,  R.  R.  Co.  v.  Wil- 
liams,  53  Ala.  595;  Mobile  etc.,  R.  R.  Co.  t*.  Ladd,9  So. Rep.  169;  Louis- 
ville etc.,  R.  R.  Co.  V.  Kelsey,  89  Ala.  281  S  C.  7  So.  Rep.  648. 

(4)  Mobile  etc.,  R.  R.  Co.  v.  Malone,  46  Ala.  391. 

(5)  Southern  etc.,  R.  R.  Co.  r.  Williams,  65  Ala.  74. 

(6)  Alabama  etc ,  R.  R.  Co.  i-.  McAlpine,  75  Ala.  113. 

(7)  Nashville  etc.,  R.  R.  Co.  v.  Hembree,  85  Ala.  481;  Mobile  etc., 
R.  R.  Co.  V.  Caldwell,  83  Ala.  196;  South  etc.,  R.  R.  Co.  v.  Bees,  82 
Ala.  340. 
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upon  its  part,  and  show  a  compliance  with  all  the  statutory 
provisions  applicable,  or  that  a  compliance  with  them  was 
impossible  or  would  have  been  unavailing.(i)  This  can 
be  done  by  circumstantial  evidence. (2)  The  statute  does 
not  apply  to  an  animal  coming  suddenly  on  the  track  im- 
mediately in  front  of  the  moving  train ;  for  that  is  not 
deemed  an  obstru<5l]on  on  the  track  ;(3)  nor  does  it  apply 
to  an  animal  along  side  of  the  track,  although  on  the  right 
of  way. (4) 

§  329.  Same  Continued— Arkansas. — The  stat- 
ute of  Arkansas  provides  that  ^^The  killing  of  stock  on 
any  railroad  track  shall  be  frima facie  evidence  that  it 
was  done  by  the  trains,  and  the  onus  to  prove  the  reverse 
will  be  on  the  railroad  company."(5)  This  statute  is  held 
to  cast  upon  the  defendant  the  burden  *'to  show  that  there 
had  been  no  negligence,  nor  want  of  due  care"  on  its 
part.  (6)  Proof  of  due  diligence  on  the  part  of  the  com- 
pany, or  unavoidable  accident  excuses  it. (7)  The  evi- 
dence must  show  the  afts  done  to  prevent  the  injury ; 
merely  saying  that  every  thing  possible  was  done  to  pre- 
vent the  injury  is  not  sufficient.(8).     If  signals  are  given 

(1)  Alabama  etc.,  R.  R.  Co.  t*.  McAlpine,  80  Ala.  7-3;  (disapproving 
3fobile  etc.,  R.  R.  Co.  v.  Williams,  53  Ala.  596;  and  Clements  o.  East 
Tennessee  etc.,  R.  R.  Co.  77  Ala.  533.) 

(2)  South  etc.,  R.  R.  Co.  v.  Small,  70  Ala.  499. 

(3)  East  Tf  nnessee  etc.,  R.  R.  Co.  v.  Bayliss,  77  Ala.  429. 

(4)  Id. ;  Kansas  City  etc.,  R.  R.  Co.  v.  Watson,  8  So.  Rep.  793. 

(5)  Digest  of  statutes  of  Ark.  1884  see  sec.  5544. 

(6)  Little  Rock  etc.,  R.  R.  Co.  r.  Payne,  33  Ark,  816;  Memphis  etc., 
R.  R.  Co.  t7.  Jones,  36  Ark.  87 ;  St.  Louis  etc.,  R.  W.  Co.  v,  Vincent,  36 
Ark.  451;  Little  Rock  etc.,  R.  W.  Co.  v.  Henson,  39  Ark.  413;  Little 
Rock  etc.,  R.  W.  Co.  v.  Finley,  37  Ark.  562. 

(7)  St.  Louis  etc.,  R.  W.  Co.  v.  Basham,  47  Ark.  321 ;  Little  Rock 
etc.,  R.  W.  Co.  r.  Turner,  41  Ark.  161 ;  St.  Louis  etc.,  R.  R.  Co.  r, 
Hagan,  42  Ark.  122;  Little  Rock  etc.,  R.  W.  Co.  v.  Jones,  41  Ark.  157. 

(8)  Kansas  City  etc.,  R.  R.  Co.  v.  Summers,  45  Ark.  295. 
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to  him  by  persons  near  the  track,  to  notify  him  that  stock 
are  upon  it,  which  he  disregards  because  people  are  in  the 
habit  of  giving  such  signals  when  there  is  no  call  for  them, 
the  jur}*^  may  yet  find  him  guilty  of  some  negligence  and 
say  whether  such  an  annoyance  fairly  excuses  him,  or  ex- 
culpates the  company  from  the  presumption  of  negligence. 
( I )  Not  only  does  the  presumption  arise  when  there  is  a 
^*killing  of  stock  on  any  railroad  track,"  but  it  arises  when 
it  is  shown  that  the  animal  was  injured;  yet  such  a  pre- 
sumption arises  with  respedt  to  a  mere  injuring  only  when 
it  is  shown  that  it  was  received  on  the  "track' '(2) 

§  330. — Same  Continued— Creorsia. — In  Georgia 
the  code  provides  that  ''a  railroad  company  shall  be  liable 
for  any  damage  done  to  persons,  stock,  or  other  property, 
by  running  of  the  locomotives  or  cars  or  other  machinery 
of  such  company,  or  for  damage  done  by  any  person  in 
the  employment  and  service  of  such  company,  unless  the 
company  shall  make  it  appear  that  their  agents  have  exer- 
cised all  ordinary  and  reasonable  care  and  diligence,  the 
presumption  in  all  cases  being  against  the  company. "(3) 
In  an  early  case,  without  alluding  to  this  provision,  the 
Supreme  Court  of  that  State  intimated  that  proof  of  the 
mere  fa6l  of  killing  an  animal  with  the  train  ••was  suffi- 
cient to  raise  the  presumption  that  the  killing  was  the 
result  of  negligence  in  the  company's  servants."  But  in 
view  of  the  faft  that  the  agent  of  the  company,  when  ap- 
plied to  for  pay  for  the  cattle,  did  not  deny  the  liability  of 
the  company  to  pay  for  them,  did  not  insist  that  in  the 
killing  of  them  the  company's  servants  were  free  from 
fault ;  but,  "on  the  contrary,  offered  to  pay  for  the  cattle, 
and  the  onlv  reason  whv  he  did  not  offer  for  them  as  much 

(1)  Memphis  etc.,  B.  B.  Co.  v.  Sanders,  43  Ark.  225. 

(2)  St.  Louis  etc.,  R.  R.  Co.  v.  Hagao,42  Ark.  122;  Little  Rock  etc., 
R.  R.  Co.  V.  Jones,  41  Ark.  157. 

(8)  Code  1832,  Sec.  3033. 
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as  was  demanded/*  was  considered,  taken  in  conne6iion 
with  the  faft  of  killing,  **to  make  a  -prima  facie  case  of 
negligence  in  the  company's  servants."(  i)  Speaking  of 
the  provisions  of  the  statute,  it  was  said  by  the  court  in 
1876  that  **in  advance  of  all  testimony  on  the  point  of  dil- 
igence our  law  presumes  that  the  corporation  was  alto- 
gether in  fault.  From  this  it  results,  that  until  evidence 
is  brought  forward  which  vindicates  the  company's  dili- 
gence or  impeaches  that  of  the  other  party,  the  company 
has  no  claim  to  compensation,  when  the  property  injured 
is  the  locomotive  and  cars ;  and  that,  when  the  propertj- 
injured  is  the  mule,  the  owner  of  it  is  entitled,  ^iVi«ay»^/V, 
to  compensation  in  full.  Supposing  the  adtion  to  be,  as 
in  the  present  case,  for  killing  the  mule,  the  killing  estab- 
lished and  value  proved,  the  company  opens  its  defense 
with  a  complete  case  against  it  for  full  damages.  To 
change  that  case  into  one  for  no  damages  at  all  (granting 
the  mule  to  have  been  killed  and  of  some  value)  the  evi- 
dence must  make  out  one  of  three  propositions :  That  the 
plaintiff  consented  to  the  injury,  or  that  he  caused  it  by 
his  own  negligeiice,  or  that  the  agents  of  the  company  ex- 
ercised all  ordinary  care  and  reasonable  diligence.  If  the 
plaintiff  consented  to  the  injury,  the  matter  is  plain.  If 
his  own  negligence  was  the  sole  and  only  cause  of  it,  there 
is  still  no  difficultv  ;  for  the  establishment  of  that  affirma- 
tion  either  negatives  the  faft  of  negligence  on  the  part  of 
the  company's  agents,  or  renders  the  fa<S  immaterial.  Of 
course,  however  negligent  these  agents  may  have  been, 
if  the  plaintifTs  negligence  was  the  sole  cause  of  the  in- 
jury, their  negligence  was  no  part  of  the  cause ;  hence  its 
immateriality.  If  the  plaintiff  neither  consented  to.  nor 
caused  the  injury,  care  and  diligence  of  the  company's 
agents  must  be  shown  to  have  been  ordinary  and  reasona- 
ble.   No  less  degree  will  suffice  for  complete  exoneration. 

(1)  Georgia  R.  R.  Co.  v.  Willis,  28  Geo.  817. 
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If  that  degree  cannot  be  established,  the  plaintiff  must  re- 
cover something ;  and  the  question  will  be  whether  his  re- 
covery can  be  reduced  to  partial  compensation  only.  But 
one  thing  will  so  reduce  it ;  and  that  is  proof  of  contributo- 
ry negligence  on  his  part.  For  the  same  reason  that  re- 
covery is  wholly  defeated  when  his  negligence  is  shown  to 
have  been  the  sole  cause  of  the  injury,  it  will  be  defeated 
in  part  when  his  negligence  is  shown  to  have  been  part  of 
the  cause."(i)  Where  the  engineer's  testimony  was  "that 
as  soon  as  the  cattle  were  seen  bv  him  on  the  track,  he  did 
all  in  his  power  to  prevent  running  into  said  cattle  by  re- 
versing his  engine  etc.,  it  was  said :  * 'Whether  he  exer- 
cised diligence  in  being  at  his  proper  place,  and  in  looking 
down  the  road  to  see  if  there  was  anything  on  it,  does  not 
appear.  The  evidence  in  the  record  is  not  sufficient  to  re-, 
but  the  legal  presumption  of  negligence  on  the  part  of  the 
defendant  so  as  to  make  the  judgment  of  the  Court  erro- 
neous."(2)  If  there  is  a  conflift  in  the  evidence,  the  ver- 
dict will  not  be  set  aside. (3)  Usually  the  company  must 
call  all  the  witnesses  having  knowledge  of  the  trausadtion 
or  the  infli6lion  of  the  injurj'  in  order  to  exculpate  itself; 
and  if  it  does,  and  they  show  that  all  ordinary  and  reason- 
able care  and  diligence  was  used,  by  testifying  to  the 
{aAs  and  not  to  conclusions,  and  are  uncontradicted  by 
witnesses  or  fafts,  the  verdid  and  decision  of  the  Court 
must  be  for  the  defendant. (4)  Unless  they  are  in  some 
way  discredited,  the  witnesses  must  be  believed. (5)    The 

(1)  Georgia  R.  R.  Co.  v.  Neely,  66  Geo.  540. 

(2)  Atlantic  etc,  R.  R.  Co.  v.  Griffin,  61  Geo.  11. 

(3)  Georgia  R.  R.  Co.  v.  Cox,  64  Geo.  619;  Georgia  R.  R.  Co.  v.  Bird, 
76  Geo.  13;  Savannah  etc.,  R.  W.  Co.  r.  Stewart,  72  Gea  207;  Weat- 
ern  etc.,  R.  R.  Co.  t*.  Steadly,  65  Geo.  263;  Macon  etc.,  R.  R.  Co.  v. 
Newell,  74  Geo.  809;  Macon  etc.,  R.  R.  Co.  v.  Baber,  42  Gee.  300;  Cen- 
tral R.  R.  Ca  r.  Rassell,  75  Geo.  810. 

(4)  Macon  etc.,  R.  R.  Ca  v.  Newell,  74  Geo.  809. 

(5)  Georgia  R.  R.  Co.  0.  Wall,  80  Geo.  209. 


532  NEGLIGENCE.  §   330 

nile  is  that  a// the  witnesses  must  be  called.  Thus  where 
the  engineer  was  called  and  not  his  fireman  also^the  Court 
said :  ''The  absence  of  a  material  witness  when  an  injur)- 
occurred,  not  accounted  for,  might  authorize  the  jury  to 
infer  against  the  railroad  company ;  they  might  believe 
that,  if  the  fireman  had  been  produced  and  had  testified, 
his  testimony  would  have  shown  negligence  on  the  part  of 
the  railroad. "(1)  ^^>  however,  the  fireman  is  at  the  trial, 
and  the  plaintiff  fails  to  call  and  use  him,  when  the  defen- 
dant negle<5ts  to  do  so,  no  such  presumption  arises.(2) 
So  if  the  defendant  calls  one  creditable  witness  who  has 
full  knowledge  of  the  transadlion,  it  need  not  call  any 
other  one.  So  if  it  calls  several,  and  not  all  who  have 
knowledge  of  the  entire  transaction,  who  are  creditable,  it 
is  sufficient.  But  calling  one,  or  even  more,  and  not  all  who 
have  a  little  knowledge  of  the  affair,  and  omitting  one  or 
more  having  full  information  upon  it,  will  not  be  sufficient 
to  rebut  the  presumption  ;  and  the  faft  of  the  omission  may 
be  considered  by  the  jury.(3)  Where  it  was  shown  that 
the  engineer  was  out  of  the  State,  his  residence  unknown 
and  he  could  not  be  found,  and  also  that  the  fireman  was 
in  such  a  position  (working  at  the  bottom  of  the  tender) 
that  he  could  not  see  the  animal,  nor  any  thing  conne<5ied 
with  the  accident,  it  was  held,  after  an  explanation  of 
these  fa6ts,  that  the  company  were  excused  from  produ« 
cing  either  of  them. (4)  The  jury  may  even  believe  one 
witness,  when  the  others  are  not  produced,  and  find  for 
the  company. (S) 

(1)  Gainesyille  etc.,  R.  R.  Co.  7.  Wall,  75  Geo.  282;  East  Tennessee 
etc.,  R.  R.  Co.  V.  Caller,  76  Geo.  704. 

(2)  Davis  r.  Central  R.  R.  Co.,  75  Qeo,  645. 

(3)  Savannah  etc.,  R  W.  Co.v.  Gray,  77  Geo.  440;  (explaining 
Gainesville  etc.,  R.  R.  Co.  v.  Wall,  75  G^o.  282;  East  Tennessee  etc., 
R.  R.  Co.  V,  Culler,  75  Geo.  704,  and  Davis  r.  Central  Georgia  R.  R, 
Co.,  75  Geo.  645). 

(4)  Id. 

(5)  Davis  V.  Central  R.  R.  Co.,  75  Geo.  645.  See  Crawley  s.  Georgia 
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§  331. — Same  Continued.— ]IIi88i§8ippi. —  The 

code  of  Mississippi  provides  that,  "In  all  actions  against 
railroad  companies  for  damages  done  to  persons  or  prop- 
erty, proof  of  injury  infliAed  by  the  running  of  the  loco- 
motives and  cars  of  such  company  shall  he  prima /iacie 
evidence  of  the  want  of  reasonable  skill  and  care  on  the 
part  of  the  servants  of  such  company,  in  reference  to  such 
injury. "( I)  Under  this  statute  proof  of  the  injury  casts 
the  burden  on  the  company  of  showing  due  diligence  and 
care  on  its  part(2) — that  the  a<ft  could  not  have  been 
avoided  by  the  use  of  such  care,  prudence  and  skill  as  a 
discreet  man  would  have  put  forth  to  prevent  or  avoid 
it.(3)  The  presumption  of  negligence  is  not  overcome  by 
proof  that  the  whistle  was  heard  blowing  near  the  time 
and  place  of  the  accident. (4)  When  the  animal  was  first 
seen,  on  a  foggy  night,  within  thirty  yards  of  the  track, 
running  along  it,  and  the  train  was  at  once  checked  from 
fifteen  miles  to  one-half  that  rate,  and  the  whistle  blown, 
it  was  held  that  the  company  was  not  liable. (5)  Where 
the  engineer  testified  that  the  animal  was  so  close  when 

etc.,  R.  R.  Co.,  82  Geo.  190;  S.  C.8  S.  E.  Rep.  417.  See  Moye  v.  Wrights- 
vllle  etc.,  R.  R.  Co.,  83  Geo.  669:  Western  etc.,  R.  R.  Co.  v.  Trimmier,  84 
Geo.  112;  Port  Royal  etc.,  R.  R.  Co  v.  Phinizy,  83  Geo.  192. 

(1)  Code  1880  2  1059.  Previous  to  this  statute  the  burden  of  show- 
ing negligence  was  upon  the  plaintiff.  Raiford  v.  Mississippi  Cen- 
tral R.  R.  Co.,  43  Miss.  233;  Vicksburgh  etc.,  R.  R.  Co.  v.  Patton,  31 
Miss.  166, 190.  Merely  proving  the  injury  was  insufficient.  Mississippi 
etc.,  R.  R.  Co.  v.  Hudson,  50  Miss.  572;  Memphis  etc.,  R.  R.  Co.  v, 
Blakeney,  43  Miss.  218;  New  Orleans  etc.,  R.  R.  Co.  r.  Enochs,  42 
Miss.  603. 

(2)  Mobile  etc.,  R.  R.  Co.  r.  Dale,  61  Miss.  206. 

(3)  New  Orleans  etc..  R  R.  Co.  v.  Field,  46  Miss.  573;  Raiford  r. 

Mississippi  Central  R.  R.  Co.,  43  Miss.  233;  Memphis  etc.,  R.  R.  Co. 
V.  Orr,  43  Miss.  279. 

(4)  Mobile  etc.,  R.  R.  Co.  v.  Dale,  61  Miss.  206. 

(6)  Raiford  v.  Mississippi  Central  R.  R.  Co.,  43  Miss.  233. 
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he  first  saw  it  that  he  could  not  stop,  evidence  was  held 
admissible  in  rebuttal  to  show  that  the  animal  ran  for  some 
distance  along  the  track,  as  shown  by  its  tracks.(i)  The 
injury  may  be  shown  by  circumstantial  evidence.  If  the 
engineer  and  fireman  show  that  the  injury  was  unavoid- 
able, and  are  not  discredited,  a  verdift  for  the  plaintiff 
will  be  set  aside.  (2)  A  failure  to  stop  the  train,  although 
impossible  to  do  so  before  striking,  will  not,  as  a  matter 
of  law,  relieve  the  company. (3) 

§  332.  Same  Continued.— Tennessee. —  IVorlh 

Carolina. — Dai^ota. — The  statute  of  Tennessee  pro- 
vides that,  **Where  a  railroad  company  is  sued  for  killing 
or  injuring  stock,  the  burden  of  proof  that  the  accident 
was  unavoidable,  shall  be  upon  the  company."(4)  Another 
statute  provides  that  **Every  railroad  company  shall  keep 
the  engineer,  fireman  or  some  other  person  upon  the  loco- 
motive, always  upon  the  lookout  ahead  ;  and  when  any 
person,  animal  or  other  obstru6lion  appears  upon  the  road, 
the  alarm- whistle  shall  be  sounded,  the  brakes  put  down, 
and  every  possible  means  employed  to  stop  and  prevent 
an  accident."  Other  seftions  declare  the  company  liable 
or  not  liable  as  it  complies  or  fails  to  comply  with  the  pro- 
visions of  these  se<3ions.(5 )  Under  these  statutes  it  was 
held  that  the  company,  in  case  of  danger,  must  put  down 
all  the  brakes,  and  a  failure  to  put  down  one,  if  it  could 
have  been  done,  was  not  a  sufficient  compliance  with  the 
statute.     The  company  had  the  burden  of  showing  a  com- 

(1)  Boss  V.  Natchez  etc.  B.  B.  Co.,  61  Miss.  12. 

(2)  Chicago  etc.,  B.  B.  Co.  v.  Facie  wood,  59  Miss.  280;   Loaisville 

etc.,  B.  B.  Co.  r.  Smith,  67  Miss.  15. 

(3)  Bedford  v.  Louisville  etc.,  B.  B.  Co.,  65  Miss.  385;  Kansas  City 
etc.,  B.  B.  Co.  V,  Doggett,  67  Miss.  250. 

(4)  Code  of  1884  §  1301. 

(5)  Id.  §  1298.     Sub.  Div.  4. 

(6)  Id.  n  1299,  1300. 
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pliance  with  the  statntes.(i )  But  such  proof  excuses  it.(2) 
After  the  defendant  has  closed  his  case,  the  plaintiff  can 
call  again  witnesses  to  show  the  nature  of  the  accident, 
and  that  necessary  precautions  had  not  been  taken.(3)  In 
North  Carolina  it  is  provided  that,  "when  any  cattle  or 
other  live-stock  shall  be  killed  or  injured  by  the  engines 
or  cars  running  upon  any  road,  it  shall  be  -prima  facie 
evidence  of  negligence  on  the  part  of  the  company  in  any 
a<5iion  for  damages  against  said  company.  "(4)  Under 
this  seAion,  when  the  injury  is  proved,  the  company  has 
the  burden  of  showing  that  its  agents  used  all  proper  pre- 
cautions to  guard  against  the  damage.  But  it  is  **sufEcient 
to  prove  that  there  was  probably  no  negligence.  "(5)  It 
must  be  shown  that  by  the  exercise  of  due  diligence  that 
the  stock  could  not  have  been  seen  in  time. (6)  And  such 
diligence  is  proved  when  it  is  shown  that  the  train  was 
running  at  the  rate  of  twenty-three  miles  per  hour,  so  that 
it  could  not  be  stopped  within  four  hundred  yards,  and  the 
cow  jumped  suddenly  upon  the  track  only  two  hundred 
yards  ahead  of  the  engine,  every  effort  being  used  to 
frighten  her  off  the  track  and  to  stop  the  train. (7)  This 
statute  has  no  application,  ** where  the  fa6ts  are  fully  dis- 
closed, and  there  is  no  controversy  as  to  them  ;"  for  then, 
**the  Court  must  decide  whether  thev  make  out  a  case  of 
negligence,  and  if  they  fail  to  do  this,  the  defendants  are 
not  held  liable/'(8)     In  Dakota  **the  killing  or  damaging 

(1)  Memphis  etc.,  R.  R.  Co.  r.  Smith,  9  Heisk.SeO. 

(2)  Id. 

(3)  LouisYille  etc.,R.  R.  Co.  9.  Parker,  12  Hei8k.49. 

(4)  Code  1883  §  2326.    Sea  8329. 

(6)  Battle  v.  Wilmington  etc.  R.  R.  Co..  66  N.  C.  343;  Clark  t.  Wes- 
tern N,  C.  R.  R.  Co  ,  1  Winst.  109. 

(6)  Pippen  ».  Wilmington  etc.,  R.  R.  Co.,  75  N.  C.  54. 

(7)  Proctor  r.  Wilmington  etc.,  R.  R.  Co.,  72  N.  C.  579;  Doggett  ©. 
Richmond  etc.,  R.  R.  Co.,  81  N.  C.  459. 

(8)  Doggett  V.  Richmond  etc.,  R.  R.  Co.,  81  K.  C.  459;  Durham  v. 
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of  any  horses,  cattle,  or  other  stock,  by  the  cars  or  loco- 
motives along  said  [any]  railroad  or  branches,  shall  be 
friina  facie  evidence  of  carelessness  and  negligence  of 
said  corporation."(i)  The  statutes  of  Maryland  provide 
that  ''railroad  companies  shall  be  responsible  for  injuries 
resulting  in  death  or  otherwise,  inflidted  upon  any  stock, 
as  cattle,  horses,  sheep,  hogs,  and  so  forth,  *  *  •  up. 
on  any  of  their  roads  and  the  branches  thereof,  unless  the 
said  companies  can  prove,  to  the  satisfadlion  of  the  Justice 
or  other  tribunal  before  which  the  suit  may  be  tried,  that 
the  injury  complained  of  was  committed  without  any  neg- 
ligence on  the  part  of  the  company  or  its  agents. "(2)  The 
burden  of  disproving  the  presumption  of  negligence  raised 
bv  this  statute  rests  upon  the  defendant,  which  *'must  show 
that  the  injury  complained  of  resulted  from  a  disaster 
which  could  not  have  been  avoided  by  the  use  of  proper 
care  and  diligence,  and  that  such  proper  care  and  dili- 
gence had  been  observed  by  its  agents.  Mere  proof  of 
the  injury  was  held  sufficient  to  entitle  the  owner  to  re- 
cover. (3) 

§  333- — Plcadins* — Iii  a  charge  of  negligence,  it  is 
sufficient  to  allege  that  the  a6l  of  killing  was  done  care- 
lessly and  negligently  ;(4)  that,  whilst  running  its  locomo- 

Wilmington  etc.,  R  R.  Co.,  82  N.  0.  352 ;  See  Boing  v.  Raleigh  etc,  R. 
R.  Co.,  87  N.  C.  360.  This  statute  applies  to  where  cattle  are  yoked 
together  to  a  cart,  and  in  charge  of  a  driver,  as  well  as  were  they  are 
running  at  large.  Randell  v.  Richmond  etc.,  R.  R.  Co.,  N.  C.  748;  S» 
C.  12  S.  E.  Rep.  605. 

(1)  Comp.  L.  L.  1887  k  5601.  Volkman  i>.  Chicago  etc.,  R.  R.  Co. 
6  Dak.  6    S.  C.  37  N.  W.  Rep.  731. 

(2)  1  Pub.  <fc  Gen.  L.  545  sec.  1. 

(3)  Northern  Central  R.  W.  Co.  v.  Ward,  63  Md.  362.  This  is  in- 
applicable to  a  team  driven  by  the  owner  killed  at  a  crosping.  An- 
napolis etc.,  R.  R.  Co.  V.  Pumphrey,  72  Md.  82;  19Atl.  Rep.  8. 

(4)  McPheeters  t-.  Hannibal  etc.,  R.  R.  Co.,  45  Mo.  22;  East  Ten- 
nessee etc.,  R.  R.  Co.  r.  Carloss,  77  Ala.  443;  East  Tennessee  etc.,  K. 
R.  Co.  r.  Watson,  60  Ala.  41. 
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tive  it  negligently  struck  the  animal  of  the  plaintiff.(i) 
When  it  is  alleged  that  the  injury  was  occasioned  by  care- 
lessness in  running  the  locomotive,  it  need  not  be  averred 
that  it  took  place  on  the  track.(2)  Charging  that  the  defen- 
dant **so  carelessly  and  negligently  ran  and  managed  its 
locomotive  and  cars,  and  its  railroad  track,  ground  and 
fences,"  that  its  locomotive  and  cars  ran  over  and  killed 
the  plaintifTs  animal, does  not  make  a  case  under  the  stat- 
ute for  not  fencing,  though  it  states  a  case  for  negligently 
injuring  such  animal. (3)  So  where  it  was  alleged  that 
the  defendant  ''so  carelessly  and  negligently,  rapidly  and 
heedlessly  ran  and  managed  its  said  locomotive  and 
cars  without  ringing  its  bell  or  using  its  steam-whistle, 
or  giving  any  other  alarm,  that  the  same  ran  against  and 
over"  the  animal,  it  was  held  to  state  a  common  law  afiion 
and  to  admit  proof  of  the  probable  speed,  and  when  and 
where  the  whistle  was  sounded. (4)  In  Vermont  it  was 
said,  on  the  question  of  pleading:  "We  think  that  the 
plaintiff,  in  stating  the  injury,  might  well  state  it  in 
the  natural  order  of  events,  viz :  first,  the  negligence  and 
consequent  escape ;  secondly,  the  going  at  large,  and 
then  the  injury  resulting  therefrom,  and  that  such  a 
statement  in  the  natural  and  connected  order  in  which 
the  events  happened  is  clearly  proper  and  right ;  for  the 
objeAion  that  the  injury  is  alleged  as  the  result  of  the 
going  at  large,  and  not  as  a  consequence  of  a  want  of 
a  fence,  can   only  be  sustained  by  a  severance  of  the  last 

(1)  Garner  v.  Hannibal  etc.,  R.  R.  Co.,  34  Mo.  235;  Peoria  etc.,  R. 
R.  Co.  V.  Barton,  80  111.  72;  Cincinnati  etc.,  R.  W.  Co.  p.  Stanley,  27 
N.  E.  Rep.  316;  Western  R.  W.  Co.  v.  Lazarus,  88  Ala.  453. 

(2)  Housatonic  R.  R.  Co.  t?.  Waterbury,  23  Conn.  101;  Baylor  v. 
Baltimore  etc.,  R.  R.  Co..  9  W.  Va.  270;  Jacksonville  etc.,  R.  R.  Co.  v. 
Wellman,  7  So.  Rep.  845. 

(3)  Antisdel  v.  Chicago  etc.,  R.  R.  Co.,  26  Wis.  145. 

(4)  Mapes  r.  Chicago  etc.,  R.  W.  Co.,  76  Mo.  367;  Edwards  r,  Chi- 
cago etc.,  R.  W.  Co.,  76  Mo.  399. 
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averment  from  that  which  precedes  it,  and  with  which 
it  is  naturally  conneifted.  This,  it  seems  to  us,  would 
be  doing  violence  to  the  fair  meaning  of  the  language 
of  the  declaration,  and  to  that  natural  order  in  the  aver- 
ments which  the  pleader  should  observe. "(i)  The  Ala- 
bama statute  requires  *'the  time  when,  and  the  place 
where  the  killing  or  injury  occurred"  to  be  stated.  This 
applies  to  an  adiion  before  a  justice  of  the  peace,  and 
it  is  held  not  sufficient  to  state  only  the  month  and  the 
county.(2)  Charging  the  injury  on  the  first  of  the  month 
and  proving  it  on  the  twenty-first  is  a  fatal  varience.(3) 
Alleging  that  the  injury  occurred  "on  or  about  September 
20th,  '  is  sufficient  to  admit  proof  that  the  injury  was  inflic- 
ted *'on  or  about  September  i8,"  "or  between  the  i6th 
and  20th."  So  with  reference  to  the  place,  it  is  sufficient 
to  allege  that  the  injury  was  infliiSted  on  the  "railroad 
about  seventy-five  or  one  hundred  yards  from"  a  station 
named,  designating  the  county  and  state. (4)  A  failure, 
however,  to  allege  the  time  and  place,  while  not  bringing 
it  under  the  statute,  It^aves  it  a  good  common  law  a<5tion. 
(5)  At  common  law  the  action  is  case  or  tre8pass.(6)  It 
is  too  general  to  allege  that  the  damages  were  iafli6^ed  on 
the  animal  *'by  the  defendant's  engines  passing  over  said 
railroad. "(7)  Where  a  statute  provides  that  "a  corpora- 
tion of  the  State  leasing  its  road  to  a  corporation  of  another 
State  shall  remain  as  if  it  operated  the  road  itself,"  the  faft 
of  leasing  must  be  averred  and  proved,  it  was  held,  in  or- 
der to  maintain  an  aflion  against  the  lessor  for  the  negli- 

(1)  Holden  r.  Butland  etc.,  R.  R.  Co.,  30  Vt.  297. 

(2)  East  Tennessee  etc.,  R.  R.  Co.  v.  Carloss,  77  Ala.  443. 

(3)  Id. 

(4)  Western  R.  W.  Co.  v.  Sistrunk,  85  Ala.  352;  S.  C.  5  So.  Rep.  79. 

(5)  South  etc.,  R.  R.  Co.  v.  Schafner,  78  Ala.  567;  East  Tennessee 
R.  R,  Co.  V.  Carloss,  77  Ala.  443. 

(6)  Illinois  Central  R.  R.  Co.  r.  Reedy,  17  111.  580. 

(7)  Grand  Rapids  etc.,  R.  R.  Co.  v,  Southwlck,  30  Mich.  444. 
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gence  of  the  lessee.(i)  In  case  there  is  no  such  a  statute, 
if  the  lessoVis  sued  there  can  be  no  recovery  when  the  les- 
see  infli(Sled  the  injury.(2) 

§  334— IVegli gence  a  ^ue§tioii  for  the  Jury — 
Directing  Verdict  —  Demurrer  to  ETidence* 

Usually  negligence  is  exclusively  a  question  for  the  jury. 
(3lThus  it  has  been  put:  *'The  faAs  and  circumstances 
relied  upon  to  show  a  want  of  proper  care,  are  for  the  ex- 
clusive consideration  of  the  jury. "(4)  But  if  there  be  no 
proof  of  negligence,  or  fa6ts  tending  to  show  it,  a  demurrer 
to  the  evidence  lies  j  or  the  verdic5t  may  be  diretSed  by  the 
Court  ;(5)  or  a  non-suit  entered. (6) 

§  335— miscellaneous. — Where  a  company  left  a  car 

(1)  Main  v.  Hannibal  etc.,  R.  R.  Co.,  18  Mo.  App.  388. 

(2)  Cincinnati  etc.,  R.  R.  Ca  v.  Wood,  82  Ind.  693.  This  statute 
holding  the  lessor  liable  for  stock  killed  by  reason  of  a  failure  to 
fence  does  not  apply  to  a  case  of  negligent  killing.    Id. 

(3)  McPheeters  v.  Hannibal  etc.,  R.  R.  Co.,  45  Mo.  22. 

(4)  Cincinnati  etc.,  R.  R.  Co.  r.  Waterson,  4  Ohio  St.  424 ;  Central 
Ohio  R.  R.  Co.  v.  Lawrence,  13  Ohio  St.  66;  Cleveland  etc.,  R.  R.  Co. 
V.  Elliott,  4  Ohio  St.  474;  Georgia  R.  R.  Co.  v.  Bird,  76  Geo.  13;  Sa- 
vannah etc.,  R.  W.  Co.  r.  Stewart.  72  Geo.  207;  Woodland  v.  Union 
Pacific  R.  W.  Co.,  26  Pac.  Rep.  298;  Western  etc.,  R.  R.  Co.  t-.  King, 
70  Geo.  261;  Jacksonville  etc.,  R.  R.  Co.  r.  Hunter,  8  So.  Rep.  450; 
Selma  etc.,  R.  R.  Co.  r.^ Fleming,  48  Geo.  514;  Macon  etc.,  R.  R.  Co.  r. 
Baber,  42  Geo.  300;  St.  Louis  etc.,  R.  W.  Co.  r.  Chambliss,  16  S.  W. 
Rep.  469;  Chicago  etc.,  R.  R.  Co.  v.  Packwood,  59  Miss  280;  Chicago 
etc.,  R.  R.  Co.  V.  Nash,  24  N.  E.  Rep.  884;  Tyler  r.  Illinois  Central  R. 
R.  Co.,  61  Miss.  445;  East  Tennessee  etc.,  R.  W.  Co.  r.  Burney,  11  S. 
E.  Rep.  1028;  Kansas  City  etc.,  R.  R.  Co.  v.  Doggett,  7  So.  Rep.  278. 

(5)  Plannei'y  v.  Kansas  City  etc.,  R.  W.  Co.,  23  Mo.  App.  120; 
Sloop  V.  St.  Louis  etc.,  R.  W.  Co.,  22  Mo.  App.  593. 

(6)  Bedford  v,  Louisville  etc.,  R.  R.  Co..  65  Miss.  385. 

(7)  East  Tennessee  etc.,  R.  R.  Co.  1?.  Walters,  77  Geo.  69;  Louis- 
ville etc.,  R.  R.  Co.  V.  Smith,  7  So.  Rep.  212;  Kansas  City  etc  ,  R.  R. 
Co.  V.  Myers,  7  So.  Rep.  321;  Yazoo  etc.,  R.  R.  Co.  r.  Smith,  8  So.  Rep. 
608 ;  Gay  v.  Wadley,  12  S.  E.  Rep.  298. 
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on  a  side  track,  that  had  a  steep  grade,  and  failed  to  set 
the  brakes  securely,  so  that  it  got  loose  and  ran  down  the 
track  and  killed  a  cow,  the  company  was  held  liable ;  and 
evidence  of  another  car  one  month  before  having  got  loose 
at  the  same  place  and  run  down  the  grade  was  held  ad- 
missible to  show  notice  to  the  company  of  the  tendency  of 
a  car  so  left  at  that  place  to  run  down  the  grade.(i) 
If  a  railway  company  so  obstructs  a  highway  with  its 
trains  or  cars  that  it  entangles  an  animal  so  it  is  injured, 
such  company  is  liable. (2)  If  a  car  is  run  ahead  of 
the  engine  with  no  greater  danger  than  if  the  engine 
went  first,  the  company,  for  that  alone,  is  not  liable. (3) 
A  railroad  company  kept  a  timber  yard,  full  of  pits  and 
falls.  It  was  kept  open  in  the  day,  a  watchman  attend- 
ing. At  night  ii  was  closed  up.  In  the  day  plaintiiTs 
cow,  unobserved,  went  through  the  gate.  At  night  the 
company,  as  usual,  turned  dogs  into  the  yard  to  prevent 
theft  of  its  property,  and  they  chased  the  cow  and  she 
fell  into  a  pit  and  was  hurt  thereby.  It  was  held  that 
the  company  was  not  liable. (4)  The  plaintiff  is  not  re- 
quired to  prove  the  natural  conduft  of  the  animal  injured, 
under  certain  established  fads,  for  that  is  common  experi- 
ence.(5)  A  statute  forbidding  the  company  to  call  *'the 
engineer,  agent,  or  employee"  as  a  witness  is  valid,  and 
refers  only  to  the  person  who  inflicted  the  injury.  It  is 
only  declaratory  of  the  common  law.  A  release  by  the 
company  of  the  right  of  its  action  against  the  agent  renders 

(1)  Battle  V.  WilmiDgton  etc.,  R.  R.  Co.,  66  N.  C  343 ;  Richmond 
etc.,  R.  R.  Co.  t'.  Noell,  86  Va.  19. 

(2)  Murray  v.  South  Carolina  etc,  R.  R.  Co.,  10  Rich  L.  227; 
Barbed  wire  fence,  See  Sisk.  v.  Crump,  112  Ind.  504. 

(3)  Falconer  v,  European  etc.,  R.  W.  Co.,  14  N.  B.  179. 

(4)  Leseman  v.  South  Carolina  R  R.  Co.,  4  Rich.  L.  413. 

(5)  Kraus  v,  Burlington  etc.,  R.  R.  Co.,  55  la.  338.  But  as  to  losses, 
see  Moreland  v.  Mitchell  Co.,  40  la.  394. 


§   335  MISCELLANEOUS.  54 1 

him  a  competent  witness,  notwithstanding  the  statute.(i) 
The  company  is  liable  for  the  incompetency  of  its  employ- 
ees.(2)  The  engineer  must  be  *'a  man  of  reasonable  skill 
and  judgment. "(3)  Where  no  negligence  on  the  part  of 
the  plaintiff  was  proved,  it  was  held  immaterial  whether 
the  Court  instrufted  the  jury  corre<5tly  or  not  in  regard  to 
the  doctrine  of  comparative  negligence. (4)  Where  a 
horse  caught  his  foot  in  a  defei^tive  crossing,  but  it  was 
shown  that  the  crossing  was  put  in  by  a  third  person,  and 
it  did  not  appear  that  the  company  ever  used  or  repaired 
it,  nor  was  it  shown  to  have  been  serviceable  to  it,  the  com- 
pany had  the  verdi<ft.(5)  If  the  cause  of  action  is  based 
upon  the  fa6t  that  the  crossing  was  defective,  the  plaintiff 
must  prove  that  as  a  fa<5t.  The  company  is  not  bound  to 
maintain  the  crossing  to  the  full  width  of  the  highway. (6) 
It  is  not  bound  to  provide  places  of  egress  for  stock  get- 
ting upon  the  track,  even  if  a  place  of  ingress  is  danger- 
ous.(7)  Where  a  horse  got  scared  at  an  approaching 
train,  aud  ran  and  fell  into  a  bridge  and  broke  its  neck, 
but  the  train  did  not  stop  nor  whistle,  it  was  held  that  the 
company  was  not  liable;  and  a  non-suit  was  proper.(8) 
Evidence  of  negligent  running  of  other  trains  is  not  ad- 
missible.(9)  Where  the  plaintiff's  bull  was  lawfully  in  a 
stock-yard  of  the  company  adjoining  its  track,  and  such 
track  not  securely  fenced  towards  it,  and  it  was  charged 
that  the   company's   servant  negligently  and  wrongfully 

(1)  Home  0.  Memphis  etc.,  R.  R.  Co.  1  Coldw.  72. 

(2)  Yicksburgh  etc.,  R.  R.  Co.  v.  Patton,  31  Miss.  166. 

(3)  Parker  v.  Dubuque  etc.,  R.  R.  Co.,  34  la.  399. 

(4)  Rockford  etc.,  R.  R,  Co.r.  Rafferty,  73  111,  58. 

(5)  Pratt  Coal  etc.,  R.  R.  Co.  v,  Davis,  79  Ala.  308. 

(6)  EHis  V.  Wabash  etc,  R.  W.  Co.,  17  Mo.  App.  126. 

(7)  Oilman  9.  Sioux  City  etc.,  R.  W.  Co.,  62  la.  299. 

(8)  East  TeDDessee  etc.,  R.  R.  Co.  v,  Watters,  77  Geo.  69. 

(9)  Mississippi  Central  R.  R.  Co.  v.  Miller,  40  Miss.  45. 
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chased,  startled  and  frightened  him,  and  so  caused  him  to 
run  upon  the  track  and  he  was  killed ;  and  it  appeared 
that  a  porter  came  out  of  the  office  with  a  lantern,  such  af; 
was  ordinarily  used  by  porters,  at  which  the  bull  startled 
and  ran  upon  the  track  and  was  killed  by  a  passing  train ; 
it  was  held  that  there  was  no  evidence  for  the  jury  of  neg- 
ligence in  the  company. (6)  There  was  no  evidence  that 
the  defendant's  servant  used  the  lantern  in  a  negligent 
manner  so  as  to  frighten  the  animal ;  if  there  had  been 
there  would  have  been  a  case  for  the  jury. 

(6)  Roberts  v.  Great  Western  B.  W.  Co.  4  0.  B.  (N.  S.)  506;  S.  C 
27  L.  J.  C.  P.  266;  4  Jur.  N.  S.  1240. 
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A 
ABANDONMENT, 

owner  having   abandoned   animal  can  not  recover^ 

323,  345: 

ABATEMENT, 

failure  to  appraise  stock  killed,  plea  of,  391. 

ACCOUNT, 

can  not  serve  as  a  complaint,  361. 

ACTION, 

kind  for  injury  to  stock,  372. 
statutory  action  in  cumulative,  374. 

ADJOINING  LAND  OWNERS, 

adverse  possession,  effect,  74. 

agent  of  company,  when,  202. 

consent  given  to  owner  of  stock  to  occupy  field,  74. 

contractor  to  purchase,  is,  74. 

crossing,  may  build,  435. 

escaping  stock,  83. 

gates,  must  keep  closed,  247,  249,  250. 

length  of  fence  he  must  build  in  order  to  recover  cost 

of,  332. 
license   given  by   him  to  owner  of  stock  to  occupy 

land,  74. 

may  require  fence  to  be  built,  199. 

non-adjoining  land  owner,  railroad  must  fence  for,, 

69,  70. 

pasturing  stock,  74. 

(543) 
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ADJOINING  LAND  OWNERS— Continued. 

pleading  must  show  plaintiff  is,  when,  75. 

proprietor  is,  74. 

squatter  is  not,  76. 

stock  unlawfully  at  large,  79. 

stock  trespassing  on  his  land,  74,  77. 

tenant  is,  74. 

trespassing  stock  on  his  land,  74,  77. 

who  is,  72. 

See  Land  Owner. 
ADULTS, 

drunken  man,  266,  n.  5,  269. 

fencing  against,  266,  269. 

ADVERSE  POSSESSION, 
as  adjoining  land  owner,  74. 
crossing,  acquired  by,  428. 

AFFIDAVIT  OF  INJURY  TO  STOCK, 
amendment  of,  400. 
contents,  399. 

demand  in  fixes  measure  of  recovery,  398. 
sufficiency  of,  397,  399, 
upon  whom  served,  400. 
who  may  make,  399. 

AGENT, 

authority  to  make  fencing  contract,  120. 

demand,  when  must  first  be  made  upon,  390. 

land  owner,  of  railroad  may  be,  202. 

liable  to  owner  of  stock  for  injury,  when,  287. 

power  to  make  contract  for  crossing,  417,  418,  n.  z. 

service  of  demand  upon,  400. 

unauthorized  act,  railroad  not  liable  for,  60. 

ALLOWANCE  FOR  FENCE, 
effect  of,  112. 
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AMENDMENTS, 

changing  statutory  action  to  one  of  negligence,  396. 

continuance,  370. 

costs,  370. 

jurisdiction  determined  by,  355. 

name  of  defendant  changed,  370. 

on  appeal,  370. 

ANIMALS, 

breachy  stock,  264. 

bull,  263. 

cattle,  262. 

dogs,  264. 

hogs,  262. 

horses,  262. 

live  stock,  263. 

pigs,  262. 

stallion,  263,  n.4. 

what  animals  must  fence  against,  262. 

See  Trespassing  Stock. 
APPEAL, 

amendment  upon,  370. 

costs,  370. 
costs,  reduction,  validity  of  statute  concerning,357,n.i. 

APPRAISEMENT, 

failure  to  appraise  stock  killed,  plea  in  abatement,39i. 

not  necessary  to  a  recovery,  usually,  391. 

sufficiency  of  claim,  392. 

validity  of  statute  providing  for,  40. 

voluntary  act,  effect,  391. 

ASSIGNMENT, 

champertous  agreement,  what  is  not,  401. 
claim  may  be,  396. 
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ATTORNEY  FEES, 

amount  of  recovery,  343. 

on  appeal,  343. 
costs,  when  a  part  of,  343. 
validity  of  statute  allowing,  36. 

# 

B 

BAILEE, 

may  sue  for  injury  to  stock  bailed,  389. 

BARS, 

'  contract  for  gates  at  crossings,  tearing  down,  444. 
maintenance  by  railroad,  237. 
tenant  using,  right  to  recover,  107. 

BEEF, 

value  of  injured  animal  for,  deducted,  337. 

BELL, 

jury  determine  whether  used  or  not,  500. 
kSpeed  shown  when  not  used,  499. 
use  at  private  crossing,  499. 
use  of,  492. 

statutory  rules  concerning,  493,  495,  496. 

to  frighten  stock,  467. 

BILL  OF  LADING, 

name  of  defendant  determined  by,  349. 

BOARD  OF  COUNTY  COMMISSIONERS, 
regulations  as  to  stock  at  large,  87. 
judicial  notice  of,  87,  n.  3. 

BOTH  SIDES  OF  RAILROAD, 

impossibility  to  fence   one  excuses  as   to  the  other^ 

206,  207. 
must  fence  when  possible.  206,  207. 
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BRAKEMAN, 

insufficient  in  number,  evidence  of  negligence,  491. 
liability  of  railroad  to  for  not  fencing,  278. 
place  for,  shown  by  expert,  491. 

BREACHY  ANIMAL, 

breaking  out  of  pasture  not  evidence  of  negligence, 

322,  n.3. 
burden  to  show,  381. 
fence  only  on  one  side  of  track  which  animals  leap  over, 

211,  212,  213. 
leaping  cattle-guards,  no  recovery,  184. 
negligence   of  owner   in  turning  into  field  adjoining 

railroad,  323. 
permitting  to  escape,  owner  of  can  not  recover,  185. 
rules  with  reference  to,  264. 

BRIDGE, 

cattle-guards  at,  178. 

removing  animal  from,  injury,  company  liable,  309, 

•     310. 

BUILDING  FENCE, 

immaterial  who  does,  so  it  is  a  good  fence,  201, 

BULL, 

must  make  fence  sufficient  to  turn,  263,  n.  4. 

BURDEN  OF  PROOF, 
absence  of  fence,  266. 

adjoining  land  owner,  must  know  stock  not  trespass- 
ing, 75- 
breachy  animal,  266,  381. 
collision  of  train  with  animal,  384. 
contributory  negligence,  in  Illinois,  325. 
defective  gate,  381. 
escaping  stock,  93,  n:  i. 
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BURDEN  OF  PROOF— Coniinued. 

excuse  for  not  fencing,  134,  141,  n.  5,  375,  377. 

gates  left  open,  258. 

non-compliance  with  Arkansas  statute  as  to  posting 

notice,  398. 
notice  of  defect,  258,  381. 
place  of  entry,  72,  n.  i,  258,  382. 

BUSHES, 

on  right  of  way,'  474. 

c 

CAR  SHOPS, 

fencing,  158,  162. 

CATTLE-GUARDS, 

adjoining  land-owner  can  not  build,  176. 

can  not  require,  when,  175. 

bridges,  178. 

building,  adjoining  land-owner  need  not   to   protect 

his  crops,  341. 

cities  and  towns,  building  in,  177. 
constitutionality  of  law  requiring,  29. 

cost,  if  unreasonable,  law  will  not  compel  building  of, 

181. 
crops,  loss  of,  occasioned  by  failure  to  build,  295,  341. 
danger  to  employes,  149,  155. 
definition,  173,  176. 
depot  grounds,  building  at,  177. 
evidence  of  sufficiency  by  experts,  185,  392. 
experts  to  show  sufficiency  of,  185,  392. 
falling  in,  recovery  for  damages  sustained,  181,  n.  5. 
farm  crossing,  building  at,  181,  449. 
highway  crossing  railroad  diagonally,  181. 
improved  lands,  along,  Missouri  rule,  178, 
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CATTLE-GV  AKDS— Cofitinued. 

inconvenience  to  company  no  excuse  for  not  build- 
ing, 178. 
insufficient,  company  liable,  184. 

proof  as  to  other  guards  inadmissible,  184. 
jury  determines  sufficiency  of,  184. 
kind  in  ordinary  use,  184. 
mandamus  to  compel  the  construction  of,  176. 
models  of  used  in  evidence,  i84. 
position  with  respect  to  highway,  179. 

on  margin  of  highway,  179. 
proceedings  in  equity  to  compel  construction  of,  176. 
repairing,  failure  to  make,  loss  of  crops,  299. 
side  tracks,  178. 
snow  and  ice.  filling  up,  185. 

specific  performance  to  compel  construction  of,  177. 
statute  expressly  requiring,  175. 

not  requiring,  173, 
sufficiency  of,  183. 
switches,  at,  177. 
uninclosed  lands,  179,  182. 
use  in  city  or  town,  137,  139. 

in  streets,  139. 
United  States  courts,  rule  of,  in  Tennessee,  179,  n.  3. 
wagon  crossing,  building  at,  182. 
weakening  road  bed  with,  133,  139. 
when  required,  173. 
where  required,  174. 
who  must  build,  176. 
wire  fences  at,  177. 

CATTLE  PITS, 

definition,  173. 

See  Cattle-Guards. 
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CHAMPERTOUS  AGREEMENT. 

combination  of  land-owners  to  prosecute  claims  for 
stock  killed,  401. 

CHILDREN, 

fencing  against,  266. 

CITY, 

burden  to  show  excuse  for  not  fencing  within,  134. 

dissolution  of,  effect,  141. 

fencing  railroad  within,  132. 

incorporation  of,  does  not  affect  duty  to  fence,  141. 

judicial  notice  of  site  of,  353,  354,  n.  5. 

limits  of,  contracting,  effect  on  fencing,  141. 

platted  territorj^  fencing,  136,  142. 

presumption  as  to  liability  to  fence  within,  141. 

requiring  fences  within,  gucere^  135,  n.5. 

street  not  in  use,  136. 

unplatted  grounds  of,  135,  141. 

vacant  lots  within,  136. 

CLAIM, 

presentation  of,  affecting  the  statute  of  limitations,  329, 
to  section  boss,  329,  n.  2. 

COAL  YARD, 

fencing,  138,  158. 

COLLISION  BETWEEN  TRAIN  AND  ANIMAL- 

allegations  as  to,  382. 

ditch,  animal  falling  into,  31 1  • 

essential  to  a  recovery,  301. 

not  necessary  in  some  States,  307. 
evidence  of  sufficiency,  302,  n.  i  ;  306,  n.  5  ;  384. 
fall  causing  injury,  310. 

into  a  bridge,  309. 
fright,  no  recovery  for,  302,  302,  n.  i,  305. 
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COLLISION  BETWEEN  TRAIN,  Etc.— Coniinued: 
negligent  injury,  not  necessary  to  a  recovery ,  306,  n.  4, 
not  necessary  in  some  States,  307. 
precipice,  falling  over,  311. 
proof  of,  384. 

COMMON, 

no  proprietorship  in,  76. 

railroad  track  is  not  a  public  common,  17,  n.  i. 

COMMON  LAW  RULE  CONCERNING  FENCING, 
English  rule,  3. 
prescription  may  change,  11. 
states  in  which  in  force,  16. 

in  which  not  in  force,  13,  17. 

CONDUCTOR, 

liability  of  railroad  to,  276. 

CONSTITUTIONALITY  OF   LAWS    REQTLJIRING 
FENCE, 

appraisement  of  animal,  validity  of  laws  providing 

for,  40. 
attorney  fees,  validity  of  laws  allowing  recovery  of, 

36. 

cattle-guards,  validity  of  law  requiring,  29. 

costs  .on  appeal,  validity  of  law  concerning,  357,  n.  i. 

crossings,  validity  of  law  requiring,  29. 

double  value,  validity  of  law  allowing,  32. 

due  process  of  law,  statutes  not  contravening,  32. 

excluding  defense  of  contributory  negligence,  25, 

ex  post  facto  laws,  26  to  32. 

jurisdiction,  statute  specially  conferring,  38. 

justice  of  peace,  validity  of  statute  giving  jurisdiction 

of,  38. 
police  power,  laws  requiring  fence  come  under,  .22. 
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CONSTITUTIONALITY  OF  LAWS,  Etc.— Continued. 
reasonableness  of  law,  25. 
repeal  of  statute,  39. 
special  charter,  effect  upon,  27,  28. 
special  legislation  as  to  costs  of  action,  357,  n.  i. 
statute  requiring  fences  invalid,  19,  22. 
unconditional  liability,  39. 

CONTINUANCE, 

effect  of  amendment  of  pleadings  on  appeal,  370. 

CONTRACTS  TO  FENCE, 

agent  of  railroad  making,  authority,  120. 
allowance  of  damages  for,  effect,  109. 
company   agreeing  to  fence,  114,  117. 
effect  on  strangers,  102,  104. 
impossibility  of  performance,  437. 
notice  of  to  tenant,  107* 
occupier  of  land,  effect  upon,  108. 
repairing  by  tenant,  107. 
running  with  land,  105,  107,  117. 
specific  performance,  118. 

parties,  120. 
statute  of  frauds,  105. 
tenant,  effect  upon,  107,  108, 
uncertainty  in,  for  a  crossing,  437. 

CONTRACTOR  CONSTRUCTING  RAILROAD, 

when  must  fence  railroad,  53. 

corporation  is  liable  for  his  neglect,  56. 

CONTRIBUTORY  NEGLIGENCE  IN  STATUTORY 
ACTION, 

abandonment  of  animal,  345. 
allowing  animal  to  run  near  unfenced  track,  324. 
breachy  animal,  breaking  out  of  pasture  no  evidence 
of,  322,  n.  3. 
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CONTRIBUTORY  NEGLIGENCE,  Etc.— Conlinued. 

horse,  266,  n.  i. 

turning  into  field  adjoining  railroad,  323. 
burden  on  defendant  in  Illinois  to  show,  325. 
caring  for  animal  by  owner  after  injury,  339. 
changing  fence,  321. 
defense,is  not  a,  313,  352. 

is  a,  314,  315. 
employe  knowing  of  unfenced  track,  276. 
escaping  stock,  320. 
examples  of,  325. 
exposing  to  danger,  324 
failure  to  drive  off  track,  324. 

to  feed  or  water  animals,  breaking  out  of  field,  324. 
fastening  horse  with  bridle,  321. 
gates  out  of  repair,  320. 

herd  laws,  animals  they  are  applicable  to,  509. 
herder's  negligence,  322. 
jury,  question  for,  325. 
killing  of  animal  by  owner  after  injury,  338. 
notice  to  build,  failure  to  give  is  not,  331, 
owner  using  adjacent  ground  when  unfenced,  317. 
preventing,  owner  must,  506,  n.  i. 
rider  of  animal  intoxicated,  347. 
servant's  negligence,  322. 
statute  excluding  defense  of  invalid,  25. 
turning  out  in  winter  near  unfenced  track,  323. 
use  of  field  where  gate  is  down,  321. 

when  fence  is  down,  319. 

unfenced,  321. 

out  of  repairs,  322. 
willful  act  of  owner,  323. 

See  Negligence. 
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CONVENIENCE,  1 

railroad  can  not  suit  its  own  with  respect  to  cattle-  ^ 

guards,  178. 

« 

COST  OF  FENCES, 

allowance  of  for  in  condemnatory  proceedings,   109 

to  113. 
recovery  for,  under  contract,  115, 116. 

COSTS, 

amendments,  355. 

on  appeal,  370. 
plaintiff  recovers,  345. 

reduction  on  appeal,  invalidity  of  statute  as  to,  357,  n.  i. 
lender  of,  effect  upon,  345. 

COUNTER-CLAIM, 

appeal,  right  to  not  determined  by,  281,  n.  2. 

injury  to  train  can  not  be  plead  in  statutory  action,  281, 

n.  2,  286,  289,  290. 
may  be  pleaded  in  South  Carolina,  288. 

COUNTY, 

action  within  limits  of,  353. 

See  Jurisdiction,  Venue. 

CROPS, 

action  for  loss  of,  294,  n.  5,  295. 

adjoining  land-owner  may  recover  damages  to,  292. 

agreement  by  company  to  fence,  115. 

burning  down  fence  and  destroying,  298. 

common  law  right  of  recovery,  296. 

contributory  negligence  in  planting,  296. 

cost  of  herding  animals,  340. 

damages  to,  measure  of  recovery,  294. 

efforts  of  owner  to  preserve,  300. 

fencing  to  preserve,  owner  not  bound  to,  341. 
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CROPS—  Continued. 

loss  of,  company  liable  for,  294. 

rents,  may  recover,  294. 

services  and  time  in  guarding,  297. 
measure  of  damages  to,  340. 

no  statute  requiring  fence,  company  not  liable  for,  298. 
owner  must  protect,  252. 
pasturage,  failure  to  fence,  292. 
rents,  loss  of,  340. 
statute  of  limitations  as  to,  330. 

CROSSINGS  (Private), 

adjoining  land-owners  may  build,  when,  435. 

adverse  user  gives  right  to,  428. 

agents'  powers  concerning  contract  for,  417,  418,  n.i. 

approaches,  418. 

bars  at,  instead  of  gates,  444. 

bell  and  whistle,  use  of  at,  499,  500,  note. 

build,  railroad  must,  411. 

when  not  required  to,  411, 
cattle-guards  at,  173,  449. 
condemnation  of  land  for  crossing,  433. 
constitutionality  of  law  requiring,  28. 
continuance,  421,440. 
contract  for,  416. 

impossible  to  perform,  437. 

power  of  agent  to  make,  417.  * 

running  with  land,  418, 

subsequent  purchaser,  419. 

uncertainty  in,  437. 

void,  effect  of  building  under,  417. 
**convenient,"  what  is,  418. 
cost,  when  excessive  crossing  denied,  432. 
damages  allowed  for  in  condemnation  proceedings,  31 . 

do  not  cover  cost  of,  when,  413. 
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CROSSINGS  (Private)— Continued. 

effect  on  building,  411. 

for  failure  to  put  in,  433,  n.  i,  440,  441. 

in  lieu  of  performance,  440. 

insufficient,  440. 
dangerous,  degree  of,  care  at,  463,  n.  i. 
defective,  injury  to  horse's  foot,  541. 
definition  of,  183,  410. 
duty  to  put  in  is  mandatory,  432. 

to  traveler,  on,  451,  452. 
fencing  at,  444 

waiver  of,  444. 
gates  at,  418. 

in  Indiana,  452. 

•left  open,  243. 

level  crossings  in  England,  236. 

under  contract,  444. 
Indiana  statute,  183,  n.  4. 
injuries  inflicted  at,  451,  452. 
judgment,  form  offor  putting  in,  435,  n.  7. 
jurisdiction  to  compel  building  of,  436. 
kind  under  contract,  418,  421,  422. 

under  statute,  421. 
location,  selection  of,  424,  426. 
maintaining,  442. 
mandamus  to  compel  building  of,  423,  n.  i,  434. 

parties  to,  435. 

^'necessary,"  under  statute,  422. 

notice  to  build,  332,  435. 
obstructing,  442. 

plan  for  changed  without  consent  of  land-owner,  438. 

failure  to  designate  on  map,  426. 

public   using,  effect,  259,  418,  445. 

railroad  must  put  in,  41 1. 

receiver  must  build,  440. 
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CROSSINGS  {Private)— Caniinucd. 
repairing,  421,  440,  440. 
rights  of  traveler  at,  451,  452. 
statute  of  limitations,  application  to,  416,  n.  i.   * 
stock  killed  at,  when  there  are  cattle-guards,  183. 
sufficiency,  421. 
tenant  entitled  to,  418. 
traveler,  rights  at,  451,  452. 
trustees  must  build,  440. 
underground,  429,  433,  n.  2. 
unnecessarily  created,  liability  for  injury  at,  256. 
"wagon  ways"  defined,  432,  n.  i. 
waiver  of  kind,  428. 

of  right  to  by  conveyance  of  right  of  way,  412. 
conveyance  of  right  of  way  not  a  release,  415. 
who  entitled  to,  428. 

D 

DAMAGES  FOR  RIGHT  OF  WAY^ 
allowance  for  fences,  effect,  109,  112. 
crossings,  allowance  for,  effect,  411. 

cost  of  not  covered  by  general  damages,  413. 

failure  to  put  in,  440. 

in  lieu  of  performance,  440. 

insufficient,  440 
effect  of  assessing  and  paying,  109,  112. 
fences,  allowance  for,  effect,  109,  112. 
improved  lands,  charges  for  fencing,  99,  n.  i. 
injury  to  stock,  can  not  be  allowed   prospectively  for, 

III. 
partition  fences,  allowed  for,  63. 


presumption  as  to  allowance  of,  109. 
right  to  for  building  fences,  109,  iii. 
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DAMAGES    OCCASIONED    BY    A    FAILURE    TO 
FENCE, 
abandonment  of  animal,  345. 
affidavit  of  value  fixes  limit  of,  398. 
appraisement,  effect  on  amount  of  recovery,  391. 
attorney  fees,  343. 

validity  of  statute  allowing,  36. 
beef,  value  of,  when  may  be  deducted,  337. 
blooded  animal,  336,  n.  3. 

cattle-guards,  not  limited  to  cost  of  building,  335. 
compromise  offer  inadmissible  in  proof,  336,  n.  -6. 
cost  for  caring  for  animal,  339. 

double  damages,  399* 
costs,  recovery  of,  345. 
crops,  340. 

cost  of  herding,  340. 

rent,  340. 

watchman,  340. 
double  damages,  342. 

validity  of  statute  allowing,  32. 
evidence  of,  335,  336,  n.  6. 
excessive,  entry  of  remittitur  as  to,  335. 
exemplary,  336. 
excessive,  334. 

hide  of  animal,  use  of  by  owner,  338. 
injury  not  resulting  in  death,  336. 
interest,  allowance  of,  340,  344. 
killed  by  owner  after  injury,  338. 
loss  of  services  of  animal,  340. 
pleading  the  value  of  the  animal,  334. 
proof  of  value  of  animal,  335. 
remittitur,  entry  of  because  of  excessive,  335. 
tender  of,  345. 
value  of,  recovery,  334. 
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DECAY, 

company  chargeable  with  notice  of,  258,  259. 

DEFECT, 

See  Rbpairing. 

DEFENSE, 

burden  to  show  excuse  for  not  fencing,  375  to  379. 
exception  from  liability  to  fence  must  be  pleaded  and 
proved,  28,  n.  2. 

DEMAND, 

agent  of  company,  made  upon,  390. 

receiver,  391. 
not  necessary  before  suit  unless  required  by  statute, 

390. 
pleading,  sufficiency  as  to,  398. 

receiver,  demand  upon,  391. 

sufficiency  of,  392. 

upon  whom  made,  400. 

DEPOT  GROUNDS, 

abutting  lots,  fencing,  148. 

defined,  147,  148 

examples  of  injuries  at,  163. 

experts,  questions  concerning  can  not  be  left  to,  149. 

fencing,  149. 

gates  at,  147. 

inconvenience  no  excuse  for  not  fencing,  153. 

jury,  a  question  for,  149,  170. 

non-user  of  land  adjoining,  148. 

opinions  of  experts  concerning,  inadmissible,  168. 

plans    for,  of  a  company,  not  conclusive  as  extent  of, 

141,  n.  5. 
platted,  effect  of,  148, 
siding  is  not,  151,  n.  i. 
space  to  be  left  open,  143,  146,  150,  151. 
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DEPOT  GROVl^DS— Continued. 

statute  not  necessary  to  exempt  from  fencing,  146. 
statutory  regulations  as  to,  143. 

general  rules,  146. 
town  in  which  situated  unincorporated,  147. 
unnecessarily  extended,  152. 
unused  parts,  fencing,  157. 
watchmen  for,  148. 

See  Station,  SwiI'ching  Grounds. 

DILIGENCE, 

absence  offence  requires  greater  diligence  in  running 

train,  284. 
degree  in  discovering  defect  in  fence,  228. 
discovery  of  defect  in  fence  or  open  gate,  227,  242. 

DITCH, 

animal  falling  into,  company  liable,  311. 

DOGS, 

fencing  against,  railroad  need  not,  264. 
negligently  killing,  264. 

DOUBLE  DAMAGES, 

affidavit  of  demand,  401. 

sufficiency,  397. 

cost  of  doctoring  animal,  may  recover,  399. 

crossing,  injury  at,  494. 

demand  necessary,  397. 

justice  of  peace,  pleading  before  as  to,  398,  n.  3. 

statute  of  limitations,  applicable  to,  328. 

validity  of  statute  allowing,  32. 

when  allowed,  342. 

See  Damages. 
DRUNKEN  MAN, 

fencing  against,  266,  n.  5,  269. 

riding  animal  along  and  on  track,  347. 
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DUTY  TO  FENCE, 

statute  not  necessary  to  impose  duty  to  fence,  198. 

DUE  PROCESS  OF  LAW, 

fencing  statute  does  not  contravene,  32. 

E 
EASEMENT, 

sufficient  to  require  a  company  to  fence,  62,  67. 

ELEVATORS, 

fencing,  154, 158. 

EMBANKMENT, 

can  not  serve  as  fence,  204. 

EMPLOYE, 

is  not  guilty  of  negligence  in  working  for  a  company 

having  track  unfenced,  276. 
dangers  caused  to  by  cattle-guards,  149,  155. 
liability   of  railroad  for  injuries  caused  by  defective 
fence,  275. 

conductor,  276. 

fireman,  276. 
owner  of  stock  not  liable  to,  287. 

statute  rendering  incompetent  as  witness  is  valid,  540. 
witnesses,  competency  as,  540. 

release  of  liability  by  railroad,  540. 

See  Brakeman,  Conductor,  Engineer,  Fireman. 

ENGINE  HOUSE, 
fencing,  158,  162. 

ENGINEER, 

duty  when  stock  on  track,  462,  464. 

checking  speed  of  train,  465. 
liability  of  railroad  to,  277. 
lookout  for  stock,  must  keep,  468,  469. 
skill  and  judgment,  must  have,  541. 
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ENTRY  (Place  of), 

place  of  the  test  as  to  sufficiency  offence,  215,  382. 

EQUITY, 

cattle-guards,  proceedings   to   compel  the  construc- 
tion of,  177. 

ESCAPING  ANIMAL, 

burden   to  overcome  the  presumption  of  negligence, 

93,  n.  I. 
driving  along  highway,  78. 
fastening  horse  with  bridle,  321. 
horse  escaping  from  keeper,  75,  91. 
from  an  enclosure,  75,  93. 

negligence  in  permitting  an  escape,  recovery,  83,  95, 
320. 

no  recovery,  255. 
owner  is  not  a  trespasser,  6,  n.  4,  10. 
recovery  for  cattle,  83,  95,  320. 

EVIDENCE, 

admission  by  repairing  defect  in  fence,  of  its  insuf- 
ficiency, 394. 
burden  to  show  excuse  for  not  fencing,  375  to  379. 

absence  offence,  379. 

place  of  entry,  382. 
cattle-guards,   proof   of   insufficiency    not    allowed, 
when,  184. 

models  of,  when  may  be  used^  L84. 
collision  with  animal,  evidence  of,  306,  n,  5,  384. 
contract  to  build  certain  kind  of  fence,  393, 
demurrer  to,  539. 

fences  built  for  other  adjoining  land-owners  inadmis- 
sible, 393. 

kind,  394. 

near  place  of  entry,  of,  394. 

subsequent,  building  after  injury,  394. 
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EVIDENCE— Continued. 

negligence,  proof  of  dispensed  with  by  statute,  21. 

offer  to  arbitrate,  evidence  of  inadmissible,  392. 

other  injuries  at  same  place,  394, 

ownership  of  animal,  389. 

place  of  entry,  burden  on  plaintiff,  382. 

report  of  engineer  admissible,  387,  n.  4. 

sufficiency  of  on  appeal,  388. 

of  cattle-guards,  186. 

of  fence,  392. 
tax  list  inadmissible  to  show  ownership  of  animal,  389. 
variance,  259,  395. 
who  caused  the  injury,  387. 

See  Burden  of  Proof,  Expert  Evidence,  Negligence. 

EXCEPTION   IN   STATUTE, 

object  of,  161. 

See  Statute. 

EXCUSE, 

See  Evidence. 

EXEMPLARY  DAMAGES, 

when  may  be  recovered  for  injury  to  stock,  336. 

See  Damages. 

EXCEPTIONS, 

charter  exempts  from  general  law,  pleading,  282. 

depot  grounds,  146. 

EXPERT  EVIDENCE, 

brakeman,  place  for  shown  by,  491. 
cattle-guards,  evidence  as  to  sufficiency,  392. 
opinions  as  to  expediency  to  fence  not  admissible,  168. 
stopping  train,  time  within  which  it  can  be  done,  490. 
sufficiency  of  cattle-guards,  can  not  testify  as  to,  185. 
offence,  392. 

See  Cattle-Guards,  Evidence,  Jury. 
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F 
FARM  CROSSINGS, 

cattle-guards  at,  181. 

See  Crossings. 
FATHER, 

can  not  sue  for  injury  to  his  child's  animal,  390. 

FENCES, 

allegations  in  pleading,  sufficiency  of,  357,  360. 

both  sides  must  be  fenced  in,  206,207. 

breaking  down,  repairing,  320. 

building,  must  do  so  when,  187. 

burning  down,  repairing,  227,  n.  i,  228. 

cattle-guards;  part  of,  174,  175. 

destroying  not  criminal,  67,  n.  2. 

duty  to  fence  imposed  by  statute,  194. 

"fenced  in,''  what  is,  207,  208,  209,  210,  211. 

gates  are  part  of,  235. 

land-owner  may  join  his  fences  to,  220,  221.' 

liability  of  company  during  construction  of  railroad, 

189. 
operating  road,  what  is,  190. 
request  for,  statute  requiring,  192,  n.  5. 
third  person  throwing  down,  liability  of  railroad,  252. 
time  to  build,  187. 

specification  in  statute,  192. 
when  must  build,  187,  189,  192. 

before  completion  of  road,  190. 

operating  road^  190. 
when  there  can  be  no  recovery,  312. 
who  required  to  erect,  41  to  62,  194,  195. 
willow  used  as,  223. 
wing  fence  at  crossings,  177. 
wire  fence,  205,  206. 

See  Waiver,  Repairing,  Where  Must  Build. 
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FIREMAN, 

liability  of  railroad  to,  276,  278. 

See  Employe. 

FOREIGN  CORPORATION, 

must  build  fence,  43. 

FRIGHT, 

no  recovery  for  frightening  animal,  305. 

See  Collision. 

G 
GAP, 

custom  to  leave  open  no  defense,  249. 

owner  of  animal  leaving  open,  232. 

using,  233. 

GATES, 

across  a  public  highway,  82,  121. 

English  statute,  124. 
adjoining  land-owner  must  keep  closed,  247. 
burden  to  show  gate  was  defective,  258,  381. 
close,  adjoining  land-owner  must,  247^  249. 
contributory  negligence,  321. 
crossings,  gates  at  in  Indiana,  452. 

gate  kept  open  at,  243. 
defective,  236,  238,  322. 
difficult  to  shut,  239. 
evidence  of  defective  gate,  259. 
farm  crossings  require,  418. 
fastenings,  235. 

defective,  use  of  by  servant  of  stock  owner,  333. 

statutory  requirements  as  to,  237. 
fence,  gate  a  part  of,  235. 
habitually  left  open,  239. 
imperfect,  247,  n.  2. 
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GATES— Continued. 

jury,  instructions  to  concerning,  260. 

questions  for,  260, 
knowledge  of  defective  or  open  gate,  242. 
leaving  open,  person  so  doing  liable  to  owner  of  stock 
injured,  253. 

because  of  defective  fastenings,  250. 

owner  of  stock  leaving  open,  249,  n.  3,  250. 
level  crossings  required  in  England,  236,  n.  7. 
maintenance  after  built,  235,  445. 
open  gate,  discovery  of,  242. 
owner  of  stock  must  close,  249,  n.  3,  250,  251. 

may  recover,  245. 
pleading,  action  for  a  failure  to  close,  257. 
public  using  private  gate,  255. 
repairing,  only  railroad  required  to,  256,  n.  i. 

no  law  requiring  gate,  effect,  249. 

temporarily  by  stock  owner,  252. 
effect,  253. 
renter  of  pasture,  as  against,  250,  note,  251. 
servants  of  company  leaving  open,  243,  250. 

using  when  fastening  is  bad,  322. 
shutting  at  crossings,  243. 
statutory,  kind,  237. 
stranger,  as  to,  may  recover,  245. 

leaving  open,  246. 
third  person,  leaving  open,  250. 
use  of  field  where  gate  is  down,  321. 
use  of  depot  grounds,  147. 
waiver  of,  effect,  245. 

See  Cattle-Guards,  Contributory   Negligence, 
Crossings,  Negligence,  Repairing. 
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H 

HEIGHT  OF  FENCE, 

general  fence  law  does  not  regulate,  203. 

HERDING  LAWS, 

stock  at  large  in  violation  of,  83,  87,  91,  508. 

HERDER. 

negligence  of,  96,  322. 

HIDE, 

use  of  to  reduce  damages,  338. 

HIGHWAYS, 

abandonment  of,  effect  on  fencing,  1 29. 

burden  to  show,  142. 
cattle-guards  at,  173,  179. 

at  sides  of,  124. 
driving  animal  along,  rights  of  owner,  6,  n.  4,  8. 
escaping  animal,  recovery  of  damages,  78. 
exceptions  as  to  fencing  created  by  courts,  12 1,  123, 

^33- 
fencing  up,  138,  142,  160. 

Canadian  rule  as  to,  121. 
gates  across,  82,  121. 

English  rule  as  to,  124. 
parallel  with  railroad,  127. 
parol  proof  to  show  it  had  been  vacated,  143. 
pasturage  in,  right  to,  7,  10. 
prescription,  determining  width  of,  128. 
railroad  laid  on,  fencing,  162. 

in  street,  139. 

built  upon,  127,  128,  162. 

not  a  public  highway,  17,  n.  i. 
statute  authorizing  use  of  for   pasturage  is   invalid, 

II,  n.  I. 
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HIGHWAYS— Continued. 

3tock  unlawfully  at  large  in,  79.  • 
street  not  used,  fencing  across,  136. 
vacation  of,  129,  143. 
wider  than  gates  across  are  long,  124. 
width  by  prescription,  128. 
See  Crossings,  Cattle-Guards,  Negligence. 

HOGS, 

fencing  against,  when  must,  262. 
'       rule  as  to  in  Missouri,  83. 

HORSES, 

blind  horse,  263. 

crazy  horse,  263. 

fencing  against,  railroad  must,  262. 

I 
ICE  AND  SNOW, 

cattle-guards  filled  with,  185. 

See  Snow  and  Ice. 
IMPROVED  LANDS, 

« 

fencing  97,  100. 

INCONVENIENCE, 

does  not  excuse  from  fencing,  153. 

INDIVIDUALS, 

must  fence  when  operating  road,  52. 

INSTRUCTIONS  TO  JURY, 

**  assessed  value,"  used  in  instructions,  effect,  392. 

See  Jury. 

INTEREST, 

when  allowed,  340,  344. 
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JOINDER  OF  ACTIONS, 

common  law  and  statutory  actions,  373. 

loss  by  fire,  ^70,  n.  3. 

several  animals  killed  at  different  times,  356,  365,  n.  3. 

two  or  more  animals  injured,  356,  365,  n.  3,  374. 

JOINT  OWNERS, 
all  must  sue,  390. 

JUDGMENT, 

collection  of,  in  Indiana,  403. 
farm  crossing,  form,  435,  n.  7. 

JUDICIAL  NOTICE, 

cattle-guards  weakening  track,  139. 
ownership  of  trains  or  railroad,  388. 
regulations  as  to  stock  at  large,  87,  n.  3. 
site  of  town  or  city,  353,  354, 

JURISDICTION, 

amount  involved,  355. 

crossing,  power  to  compel  building  of,  436. 

justice  of  peace,  356. 

several  animals  killed  at  different  times,  356,  365, 

n.  3»  374- 
venue,  353,  354. 

See  CoNSTiTUTioNAT.  Law,  Crossings,  Justice  of 

Peace,  Mandamus,  Venue. 

JURY, 

contributory  negligence,  a  question  for,  325. 

danger  to  employes,  149. 

depot  grounds,  fencing,  149. 

determine  whether  bell  or  whistle  was  used,  500. 

duty  to  fence,  a  question  for,  168,  170. 
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]\5KY— Continued. 

instructions  concerning  fence,  260. 

negligence,  a  question  for,  472,  539. 

repairs,  question  as  to  duty  of  railroad,  for,  260. 

sufficiency  of  cattle-guards  a  question  for,  184,  186. 

of  fence,  a  question  for,  392,  394. 
validity  of  statute  denying  trial  by,  40. 

conferring  special  jurisdiction,  38. 

See  Experts,  Evidence,  Cattle-Guards,  Depot 
Grounds,  Instructions  to  Jury. 

JUSTICE  OF  PEACE, 

account  insufficient  as  a  pleading  before,  361. 
demand  need  not  be  averred,  398,  n.  3. 
double  damages,  pleading  as  to,  398,  n.  3. 
jurisdiction  of,  356. 
pleading  before,  360,  368. 
validity  of  statute  as  to,  38. 

K 

KIND  OF  FENCE, 

general  fence  law  governs,  203. 
lawful,  defined,  203. 
statutory,  204, 
Virginia  rail  fence,  219. 
willow,  223. 
wire,  205. 

L 

LAND-OWNERS, 

agreeing  to  fence,  102. 

must  fence,  as  against,  69,  70. 

See  Adjoining  Land-Owners. 

LAWFUL  FENCE, 
defined,  203. 
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LESSEES, 

jointly  liable  with  lessor,  51,  61. 
lessor  not  liable  for  his  negligence,  538,* 
must  build  fence,  45. 
statute  authorizing  suit  against,  48. 

LESSORS, 

jointly  liable  with  lessee,  51,  61. 

must  build  fence,  44. 

negligence,  lessor  not  liable  for  lessee's,  538. 

LICENSE, 

land-owner  giving  license  to  occupy  his  land,  74. 

LIVE  STOCK, 

fencing  against,  railroad  must,  263. 

LOCAL  REGULATIONS, 

effect  on  stock  at  large,  87. 

LOOKOUT, 

engineer's  duty  as  to,  468,  469. 
constant  lookout,  471. 

M 
MACHINE   SHOPS, 

fencing,  158,  162. 

MAINTENANCE, 

See  Repairing. 

MANDAMUS, 

cattle-guards,  construction  of  compelled  by,  176. 

who  may  apply  for  writ  of,  177. 
crossings,  building  of  compelled  by,  428,  434. 

fence,  to  compel  company  to  place  on  margin  of  right 
of  way,  219. 
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MARGIN  OF  RIGHT  OF  WAY, 

fence  should  be  upon,  217,  219. 

land-owner  not  building  on  can  not  recover  cost  of 

fence,  218. 
mandate  to  compel  erection  offence  on,  219. 
Virginia  rail  fence  built  on  sufficient,  219. 

MILL, 

fencing,  138,  158,  162. 

MISSOURI, 

pleading  under  §809  of  the  statute,  361. 
§  2124  of  the  statute,  367. 
before  justice  of  peace,  368. 

MORTGAGEES, 

when  must  fence  road,  52. 

X 
NAME, 

amendment  of  pleading  by  inserting  new  name,  370. 

defendant's,  how  obtained,  349. 

NEGLIGENT  INJURIES, 

appliances  for  stopping  trains,  465. 

insufficient  or  unsafe,  491. 
animal  near  track,  duty  of  engineer,  474. 

scared  and  near  track,  476 

sudden  entry  open,  473. 
attracting  stock  on  track,  515, 
bell  and  whistle  must  be  used,  467,  492. 

statutory  rules  as  to  use  of,  493,  495,  496. 
brakemen,  insufficient  number  of,  491. 

place  for  shown  by  expert  evidence,  491. 
brakes,  use  of,  482. 
burden  to  show  negligence  is  on  plaintiff,  517. 

to  show  compliance  with  statute,  463. 
bushes  near  track,  474. 
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NEGLIGENT  INJURIES— Continued. 
cattle-guards,  falling  into,  i8i,  n.  5. 
collision  with  animal,  306,  n.  4. 

common  law  liability  when  not  required  to  fence,  459. 
comparative  negligence  in  Illinois,  462,  n.  2. 
conduct  of  animal  injured,  proof  of,  540. 
contributory  negligence  defeats  cause  of  action,  495. 

a  defence,  465,  500. 

a  defence  under  the  statute,  461. 

driver  of  stock  looking  and  listening,  502. 

driving  stock  along  track,  502, 

escaping  animal,  512. 

escaping  stallion  from  a  car,  504,  note. 

herd  laws,  owner  violating,  508. 
'  ordinary  care,  railroad  must  use/  460. 

ordinance,  owner  of  stock  violating,  510, 

riding  unbridled  horse  along  and  on  track,  502. 

trespassing  stock,  501. 

turning  stock  on  city  commons  near  track,  503. 
near  highway  crossing,  501. 
with  ball  and  chains  on,  469. 
crossing  defective,  injury  to  horse's  foot,  541. 

injuries  at,  451  to  455. 
degree  of  care  on  part  of  railroad,  460. 
demurrer  to  evidence,  539. 
driving  stock  off  track,  482. 
engineer's  duty,  462,  464. 
escaping  animal,  512. 
excuse,  burden  to  show,  521,  526  to  536. 
failure  to  fence  as  evidence  of  negligence,  516. 

of  owner  to  drive  stock  off  track,  324. 
grain  on  track,  515. 

gross  negligence,  when  only  liable  for,  462,  n.  2. 
inference  of  negligence  from  proof  of  injury  alone,  518. 

statutory  regulations  on,  521. 


574  INDEX. 

[  The  References  are  to  Pages.] 

NEGLIGENT   IN]VKIES— Continued. 

jury,  negligence  a  question  for,  231,  472,  539. 
lessor  or  lessee,  which  liable,  538. 
lookout  for  stock,  468,  469. 

constant,  must  be,  471. 
not  necessary  to  recover  under  statute,  3^0. 
object  of  statute  requiring  fence,  21. 
ordinary  care,  460. 
paramount  duty  to  passengers,  464. 
pitfalls,  stock  chased  into  by  dogs,  540. 

rule  as  to  in  Pennsylvania,  449. 
pleading,  536. 

as  to  use  of  bell  and  whistle,  494. 
presumption  of  negligence  waived  by  proof  of  injury, 

526  to  536. 
proof  of  inferred  from  proof  of  injurj^,  518. 

statutory  regulations  upon,  521. 
remoteness  of  injury,  515. 
running  at  large  near  depot,  514. 
rules  as  to,  504. 

for  government  of  engineer,  462. 
scaring  stock,  541. 
speed  of  train,  checking,  465,  483. 

at  night,  487. 

at  particular  times  and  places,  485. 

bell  or  whistle  not  used,  may  be  shown,  499. 

danger  ahead,  489. 

illegal  rate,  487. 
"  increasing  speed  in  case  of  danger,  489. 

proof  of,  490. 
statutory  turned  into  a  case  of  common  law  negligence, 

365*  n.  3. 
stock  lawfully  at  large,  510. 

unlawfully  at  large,  506. 
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NEGLIGENT   INJVRIES— Continued. 
stopping  train,  475,  479. 

experts  to  show  how  quickly  it  could  be  done,  490. 
sudden  entry  of  animal,  473. 
trespassing  animal,  506. 

in  timber  yard  of  railroad,  540. 
variance,  365,  n.  3. 
wilful  act  of  railroad's  servants,  517. 
See  Contributory  Negligence  in  Statutory  Actions. 

NIGHT, 

repairing  fence  during,  229. 

See  Speed. 

NON-ADJOINING  LAND-OWNER, 

must  fence  against,  69. 
See  Adjoining  Land-Owner,  and  Land-Owner. 

NOTICE, 

burden  to  show  company  had  of  defect  in  fence  or 
gate,  258. 

laborer  having,  when  not  notice  to  company,  260. 
injury  to  animal,  demand,  object,  399. 
double  damages,  recovery  of,  397. 
posting  at  depot  in  Arkansas,  398. 
pleading  as  to,  398. 
proof  of  service  of,  399. 
service  of  a  demand,  upon  whom  made,  400. 
See  Appraisement,  Demand,  Negligence,  Repairing. 

NOTICE  TO  BUILD, 
crossing,  199,  332. 

failure  to  comply  with,  owner  may  build,  332. 
not  contributory  negligence,  331. 

kind  of,  331. 
necessary,  when,  199. 
pleading  of,  333. 
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NOTICE  TO  BVlhD—Cofiiinucd. 

station  agent,  may  be  sued  upon,  331,  n.  i, 
statute  necessary  to  compel  building  offence,  331. 
who  may  give,  332.  ' 

o 

OCCUPIERS  OF  LAND, 

effect  of  contract  upon  to  fence,  108. 

OPERATOR, 

must  fence  road  as  to,  41,  45,  52. 

ORDINANCE, 

effect  on  right  to  recover,  93. 
non-residents,  not  applicable  to,  when,  510. 

P 

PARALLEL  RAILROADS, 
fencing,  172. 

PARTITION  FENCES, 

adjoining  land-owner  may  join  onto  railroad  fence,  66. 
damages  allowed  for,  63. 

general  law  of  not  applicable  to  railroad  fences,  66. 
railroad,  when  must  build,  63. 
not  compelled  to,  66 

PARTNERSHIP, 

must  fence  when  operating  road,  52. 

PASSENGER, 
duty  to,  20. 

when  stock  is  on  track,  464. 
liability  of  railroad  to  for  failure  to  fence,  271. 
owners  of  trespassing  stock  liable  to,  288. 

PASTURAGE, 

loss  of  by  failure  of  company  to  fence,  292. 


INDEX.  577 

[  The  References  are  to  Pages.] 

PENAL, 

statute  requiring  fences  are  not,  25. 
Missouri  is,  366. 

PENALTY, 

failure  of  statute  to  impose,  effect,  199. 
what  is,  117. 

PENNSYLVANIA, 

rules  as  to  trespassing  stock,  449. 

PIGS, 

fencing  against,  262. 

PITFALLS, 

guards  for  in  Pennsylvania,  449. 

stock  chased  into  by  the  company's  dogs,  540. 

PLACE  OF  ENTRY, 

burden  to  show,  258. 
proof  of,  382. 

PLAINTIFF, 
bailee,  389. 

father  for  son  can  not  be,  390. 
joint  owners,  390. 

PLATTED  TERRITORY, 
depot  grounds,  148. 
fencing,   136,  140,  142. 

PLEADING, 

abatement  for  failure  to  appraise  stock  injured,  391. 
absence  of  fence  must  have  caused  the  injury,  371. 
account  can  not  serve  as  a  complaint,  361. 
allegations  as  to  fence,  361  to  367. 

that  defendant  caused  injury,  387. 

sufficiency  of  fence,  357,  360. 
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PLEADING—  Continued. 
amendments,  355,  396 

on  appeal,  370. 

continuance,  370. 

costs,  370. 
bell  and  whistle,  failure  to  use,  494. 
burden  of  excuse  for  not  fencing,  375,  377. 
collision  of  train  with  animal  must  be  alleged,  382. 
construction  of  statute,  349. 
cumulative  actions,  374. 
defect  in  pleading  cured  by  verdict,  355. 
demand  sufficiency  of  pleading,  as  to,  398. 

when  must  be  shown,  390. 
exceptions  from  general  fencing  law,  defense,  28,  n.  2. 
inconsistent  defense  allowed,  345. 
joinder  of  common  law  and  statutory  actions,  373. 
judicial  notice  of  a  town  site,  354,  354,  n.  5. 
justice  of  peace,  pleading  before,  360. 

in  Missouri,  368. 
kind  of  action,  372. 
Missouri  statute,  §809,  361. 

§2124,  367. 
name  of  defendant  changed,  370. 

how  determined,  349. 
negligent  injuries,  536. 

no  recovery  when  injury  occurs  at  crossing,  365,  n.  3. 
notice  to  build  crossing  need  not  be  averred,  333. 
ownership  of  animal  injured,  389. 
place  of  injury,  alleging,  362,  363,  366,  373. 

where  suit  brought,  352.  , 

reference  to  statute  aids  pleading  in  Missouri,  363. 
right  to  occupy  adjoining  field,  75. 
repairing,  failure  to  make  as  cause  of  action,  257. 
securely  fenced,  allegations  as  to,  357,  360. 
statute  of  limitations,  329,  n.  4. 
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PL,EPLDmG— Continued. 

time  of  injury,  373. 

value  of  animal  injured,  alleging,  374. 

variance,  370. 

venue,  352. 

See  Abatement,  Negligent  Injuries,  Variance. 

POLICE  POWER, 

fencing  statutes  are  an  exercise  of,  22,  33. 
railroad  company  amenable  to,  30,  31. 

POST  FACTO  LAWS, 

statutes  requiring  fences  are   not   even  as   to   roads 
built,  26  to  32. 

PRECIPICE, 

animal  falling  over,  company  liable,  311. 

PRESCRIPTION, 

may  change  laws  concerning  fences,  11,  13. 

stranger's  does  not  bind,  12. 

width  of  highway  determined  by,  129. 

PRESUMPTIONS. 

city,  as  to  duty  to  fence  within,  141. 

regulations  by  statute  as  to  negligent  injuries,  521  to 

534- 
stock  at  large,  as  to  owner's  consent,  393. 

vote  of  township  on  herd  law,  as  to,  393. 

PRIVATE  ROAD, 

Missouri  rule  as  to,  449,  n.  i. 

PROPRIETOR, 

defined,  74,  76. 

of  town  common,  76. 

PUBLIC  CONVENIENCE, 
dispenses  with  fence,  162. 
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PUBLIC  HIGHWAYS, 

See  Highway,  Crossings. 

R 

RECEIVER, 

corporation  is  not  liable  when  he  has  charge  of  road,  59. 

crossings,  must  put  in,  440. 

demand  upon,  how  may  be  made,  391. 

liable  for  stock  killed,  57. 

must  fence  road,  57. 

RELEASE, 

land-owner  may  release  company,  103. 

REMEDY, 

statutory  not  exclusive,  198. 

REMITTITUR, 

excessive  damages  may  be  remitted,  335. 

RENT, 

loss  of  recovered,  292,  340. 

REPAIRING, 

burden  to  show  laborer  on  road  had  power  to  make 

repairs,  260. 
company  must,  224. 

defect,  diligence  in  discovering,  227,  228,  231. 
diligence  in  making,  227,  228,  231. 
flood  breaking  down  fence,  320. 
gap  made  by  owner  of  stock  injured,  232,  233. 
gates,  when  must  be  repaired,  249. 

when  need  not  be  repaired,  249. 
instructions  to  jurj',  260. 
jury,  a  question  for,  as  to  diligence,  260. 
materials  to  make,  stranger's  may  not  be  used,  229. 

tenant  may  not  take  landlord's,  107. 
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KEFAIRING— Continued. 

notice  of  defect,  225. 

company  chargeable  with,  225. 

constructive,  226. 

fire  causing  defect,  227,  n.  i. 

lapse  of  time  sufficient,  226. 
owner  of  stock  must,  when,  ^51. 

taking  down  fence,  232. 

undertaking  to  repair,  202. 
pleading  to  show  negligence  in  making,  257. 
statute  requiring  is  mandatory,  225. 
stranger  throwing  down,  notice,  226. 
Sunday,  making  upon  that  day,  228,  n.  5. 
tenant's  duty  to  make,  107. 
volunteer,  duty  to  make  suflScient,  202. 

REPORT  OF  ENGINEER, 

may  be  used  to  show  defendant  inflicted  the  injury, 
387,  n.  4. 

RIGHT  OF  WAY, 

conveyance  for,  effect  on  right  to  crossing,  414,  415. 

ROUND  HOUSE, 
fencing,  158,  162. 

RUNNING  AT  LARGE, 

colt  following  its  mother,  97. 
definition  of,  94,  95,  96. 

s 

SAW  MILL, 

fencing,  154,  158. 

SCARING  ANIMALS, 

no  recovery  for,  302,  514. 

See  Fright. 
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SECTION  BOSS, 

presentation  of  claim  to,  insufficient,  329. 

SECURELY  FENCED  IN, 

defined,  203. 

meaning  with  reference  to  cattle-guards,  174,  175. 

wing  fence,  177. 

SERVANT  OF  RAILROAD, 

company  not  liable  for  his  unauthorized  act,  60. 
recovers  for  his  injured  animal,  97. 

SET-OFF, 

See  Counter-Claim. 

SETTLEMENT, 

fencing  within  five  miles  thereof,  Illinois  statute,  99. 

SHEEP, 

fencing  against,  95. 

SIDE  TRACK, 

car  left  upon  without  brake  set,  540. 

fencing,  137,  151,  162. 
See  Depot  Grounds,  Stations,   Switching  Grounds. 

SNOW  AND  ICE, 

delay  in  clearing  track  of,  185. 
drifts  on  fence,  207. 

See  Ice  and  Snow. 

SPECIAL  CHARTER, 

act  requiring  fences  subsequently  passed,  validity  of, 

27,  28. 
statute  of  limitations  applicable  to,  328. 

SPECIFIC  PERFORMANCE, 

cattle-guards,  construction  of,  177. 
contract  to  fence,  118. 
parties,  120. 
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SPEED  OF  TRAINS, 

at  particular  times  and  places,  485. 
bell  and  whistle,  failure  to  use,  effect,  499, 
checking  when  stock  is  on  track,  465. 
during  a  fog,  487,  n.  6. 

night,  487. 
illegal  rate,  487. 

increasing  in  case  of  danger,  489. 
proof  of,  490. 
rate  in  negligent  injuries,  483. 

SQJJATTER, 

not  a  tenant,  76. 
STALLION, 

fencing  against,  263,  n.  4. 

STAMPEDE, 

fence  unavailing  to  check,  no  defense,  206. 

STATION, 

fencing,  140,  141,  n.  i,  149,  n.  2. 
ground  around  not  used  for  purposes  of,  ^23. 
proof  of,  presumption  as  to,  154. 
what  constitutes,  141,  n.  i. 
See  Depot  Grounds,  Switching  Grounds. 

STATION  AGENT, 

notice  to  build  served  upon,  331,  n    i. 

STATUTES  CONCERNING  FENCES. 

construction  of,  218,  349, 
<       due  process  of  law,  as  to  validity  of,  32. 
duty  to  fence  imperative,  350. 

exceptions  in,  burden  to  show  when  applicable,  375. 
created  by  courts,   133. 
enlarging  by  construction,  143. 
regarding  highways,  121,  122,  123. 
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STATUTES  CONCERNING  FENCES— Continued. 
fence  must  conform  to,  204. 
fencing  laws  applicable  to,  19,  22. 
necessary  to  compel  company  to  fence  its  track,  68, 
negligence  not  necessary  to  a  recovery  under,  350. 
penal,  366. 

are  not,  25. 
penalty,  failure  to  impose,  effect,  199. 
reasonableness  of,  25. 
reference  to  in  pleading,  effect,  363. 
remedy  under  not  exclusive,  198. 
repeal,  effect,  69. 

and  re-enactment  of,  352. 
what  requires  roads  to  be  fenced,  194. 

STATUTE  OF  FRAUDS, 

contract  to  fence  railroad,  as  to,  105. 

STATUTE  OF  LIMITATIONS, 

continuous  act,  329. 
crops,  destruction  of,  330. 
crossing,  failure  to  put  in,  416. 
double  damages,  328. 
general  statute  of  inapplicable,  327. 
pleading,  329,  n.  4. 
presentation  of  claim,  329. 
special  charter  of  railroad,  328. 

STOCK  AT  LARGE, 

presumed  to  be  with  owner's  consent,  393, 

See  Trespassing  Stock. 

STOPPING  TRAINS, 

animal  on  or  near  track,  475,  479. 

See  Negligent  Injuries,  Speed. 
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STREET, 

railroad  laid  in,  fencing,  139. 

See  Highways. 

*'  SUFFER  TO  GO  AT  LARGE,'' 
definition  of,  86,  n.  3. 

SUFFICIENCY  OF  FENCE, 

animal  leaping  over  fence  where  there  is  none  on  op- 
posite side  of  railroad,  212. 
both  sides  of  railroad,  must  fence,  206. 
embankment  is  not,  204. 
general  fence  law  does  not  control,  203. 
height,  203. 

immaterial  who  builds,  201. 
kind  offence,  203. 
lawful  fence,  203. 
ordinary  fence,  203. 
place  of  entry  the  test,  215. 
plaintiff  building  an  insufficient  fence,  201. 
stampede,  failure  to  fence,  when  immaterial,  206. 
statutory,   fence   must   conform  to    requirements   of 

statute,  204. 
strength  of,  204. 
unruly  stock,  203. 
wire  fence,  205. 

See  Breachy  Animals. 
SUNDAY, 

repairing  fence  upon  that  day,  228,  n.  5. 

See  Repairing. 
SWINE, 

fencing  against,  263. 

See  Herd  Laws,  Hogs. 
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SWITCHING  GROUNDS, 

example  of  injuries  at,  163. 
fencing,  134,  n.  6,  136,  137. 
jury,  questions  for,  172. 

side  tracks  used  for  loading  cars,  151,  n.  i,  162. 
See  Depot  Grounds,  Side  Tracks,  Stations. 

T 
TAX  LIST, 

inadmissible  in  evidence  to  show  ownership  of  animal, 
389. 

TELEGRAPH  OFFICE, 

fencing,  158. 

TENANT, 

an  adjoining  land-owner,  74. 

contract  of  land-owner  to  fence,  effect  upon,  107. 

right  to  crossing,  418. 

TENANT  OF  RAILWAY, 

may  recover  for  animal  injured,  97. 

TENDER, 

effect  on  costs,  345. 

THROWING  DOWN  FENCE, 

person  so  doing  liable  to  owner  of  stock  injured,  253^ 

TIMBER  LANDS, 
fencing,  100. 

TOWN, 

See  City. 

TOWNSHIP, 

action  within  limits  of,  354. 
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TRESPASSING  ANIMAL, 

contributory  negligence  in  a  common  law  action,  506. 

counter-claim  in  statutory  action,  281,  n.  2. 

driving  along  highway,  escape,  78. 

duty  of  owner  to  confine  his  animals,  4,  5. 

entry  on  land  adjoining  railroad,  72,  n.  i,  77,  213. 

escaping  animal,  91,  280. 

owner  of  not  liable  to  employee,  287. 
liable  to  company,  279. 
not  liable  to  company,  283. 

Pennsylvania  rule,  449. 

unlawfully  at  large,  282. 
See  Herd  Laws,  Negligence,  Unlawfully  at  Large. 

TRESPASSING  COMPANY, 

liable  for  stock  it  kills,  62. 

TRUSTEES, 

crossings,  must  put  in,  440. 
fences,  must  put  up,  52. 

TUNNEL, 

for  underground  crossing,  429,  433,  n.  2. 

TWO  COMPANIES  OPERATING  ROAD, 

which  is  liable,  61. 

u 

UNFENCED  LAND, 

use  of  when  adjacent  to  railroad,  317,  319. 

UNLAWFULLY  AT  LARGE, 

herd  laws,  83,  87,  91. 

Iowa  statute,  94. 

railroad  not  bound  to  fence  as  to  animal,  79. 
See  Contributory  Negligence,  Herd   Laws,  Negli- 

(JENCE,  Trespassing  Animal. 
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V 

VALUE, 

proof  of  value  of  animal,  335. 

See  Damages,  Evidence. 

VARIANCE, 

evidence  of  contract  to  build  will  not  support  an  al- 
legation of  a  statutory  duty  to  fence,  393. 
examples,  395. 
Missouri  statute,  action  on  §  809,  no  recovery  on  §  2124* 

394- 
negligent  injuries,  538. 

VENUE, 

action,  where  brought,  352. 

county  limits,  354. 

defect  in  alleging  place  of  injury  cured  by  verdict,  355. 

place  of  injury,  allegations  as  to,  373. 

time  of  injury,  allegations  as  to,  373. 

township  limits,  355. 

See  Jurisdiction. 

VERDICT, 

defective  pleading,  cures,  355. 

VILLAGE, 

denned,  141. 

VIRGINIA  RAIL  FENCE, 

a  sufficient  compliance  with  the  statute,  219. 

w 

WAGON  CROSSING, 

cattle-guards  at,  182. 

See  Crossings. 
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WAIVER, 

effect  as  to  sufficiency  of  fence  or  gate,  217. 

as  to  strangers,  who  are  trespassers,  214. 
gate  fastening,  as  to,  237,  239. 
land-owner  may  waive  sufficiency  offence,  214. 

agreeing  to  fence,  is,  103. 

WAREHOUSE, 

fencing,  154,  158. 

WATCHMAN, 

at  depot  grounds,  148. 
cost  of  to  guard  crops,  340. 
land-owner  not  bound  to  employ,  341. 

WELL, 

animal  falling  into,  306. 

WHISTLE, 

speed  of  trains  shown  in  connection   with  failure   to 

use,  499. 
use  of  to  frighten  stock,  467,  492. 

at  private  crossing,  499. 

in  city  or  town,  500  note. 

statutory  regulations  as  to,  493,  495,  496. 

See  Bell,  Jury,  Negligence. 

WHERE  FENCE  MUST  BE  BUILT, 
generally,  41  to  62. 

WILFUL  ACT  OF  OWNER, 

a  defense  for  the  railroad  if  injury  thereby  caused,  323. 

See  Abandonment. 

WILLOWS, 

use  of  as  a  fence,  223. 
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WING  FENCES, 

essential  at  crossings,  177. 

See  Cattle-Guards,  Crossings. 

WIRE  FENCES, 

sufficiency  of,  205. 
use  of,  205. 

WITNESSES, 

agent  of  company  incompetent,  when,  287. 

release  of  claim  against,  eflfect,  540. 

validity  of  statute  forbidding  the  calling  of  employes, 

540- 
WOOD  YARD, 

fencing,  138,  158,  162. 
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